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OVERVIEW

The Honourable Madam Just ice Mactav ish of  the Federa l  Cour t  issued her  judgment

on Apri l  18,2012. That was just over two months after argument (Feburary L3 to

L5,2OL2).  The decis ion of  the Canadian Human Rights  Tr ibunal  ( "Tr ibunal" ) ,  which

was the subject  o f  the jud ic ia l  rev iew appl icat ions before Just ice Mactav ish,  was

issued on March L4,201L,  approx imate ly  n ine months af ter  the mat ter  was argued

before the Tr ibunal .

o Appeal Book, Volume 1, poges 5-114.

Even though the Federal Court judgment was reserved for a relatively short t ime, i t

is  remarkable for  i ts  breadth and c lar i ty .  In  c lear  and compel l ingterms,  the

judgment  comprehends:  (1) the mechanics of  the nat ional  on-reserve ch i ld  wel fare

program run by the Depar tment  of  Ind ian and Nor thern Af fa i rs  Canada [ " lNAC"] ;  (2)

the nature of  the compla ints 'concern about  under- funding,  be low-standard serv ice,

and lack of  serv ice,  and the resul t ing r isk to vu lnerable ch i ldren and fami l ies;  (3) the

twis ts  and turns of  the process before the Tr ibunal ;  and,  (  ) the complex i ty  of  the

jur isd ic t ional  comparator  issue ra ised by the At torney Genera l  o f  Canada ("At torney

Genera l " ) .

The judgment  of  the Federa l  Cour t  is  h igh ly  sensi t ive to  the work ings of  the Tr ibunal

and,  above a l l ,  respect fu lo f  the jur isd ic t ion and exper t ise of  the Tr ibunal .  The
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judgment  bends over  backwards in  th is  respect .  However ,  in  the end,  the judgment

balances respect  for  the Tr ibunal  wi th  the h igher  obl igat ions to  protect  bas ic

procedural fairness and to implement Ihe Conodian Human Rights Act ("CHRA") in a

reasonable manner ,  in  accordance wi th  i ts  language and purpose.

In  contrast  to  the c lear  and compel l ing judgment  of  Just ice Mactav ish,  the factum of

the Attorney General raises a welter of technical i t ies, mostly connected with the

issue of standard of review or the application of the standard of review. This is very

much in  the sp i r i t  o f  the At torney Genera l 's  pos i t ion before the Tr ibunal ,  which

focused on the serv ice and comparator  jur isd ic t ional  issues,  as opposed to the

mer i ts  o f  d iscr iminat ion.  Anyth ing except  the mer i ts ,  i t  seems.  There is  no apparent

wi l l ingness on the par t  o f  the federa l  government  to  s tep up to  the p late and take

responsib i l i ty  for  i ts  nat ional  on-reserve ch i ld  wel fare program. Whether  the

program is  under- funded and whether  F i rs t  Nat ion ch i ldren are pre jud iced appear  to

be of l i t t le interest to the federal government. Substantive equali ty is completely

beside the point .

This  case is  about the best  in terests  of  some of  the most  vu lnerable people in

Canada:  at - r isk  F i rs t  Nat ion ch i ldren on reserve.  The federa l  government  is

responsible for First Nation people pursuant to section 91,(241of the Constitut ion

Act, 1-867. Based on this jurisdict ion, the federal government has developed and

implemented a nat ional  program for  on-reserve ch i ld  wel fare.  This  inc ludes Ontar io
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pursuant to the terms of the 1965 Welfare Agreement. The federal program must

be scrut in ized based on the substant ive equal i ty  guaranteed by the CHRA.

Th i scase i s rea l l yabou tmoneyve rsusF i r s tNa t i onch i l d ren ,  l f , a t t heendo f t heday ,

af ter  a l l the technica l  appeals  are exhausted,  Canada loses th is  case,  i t  w i l l  have to

spend more money on at - r isk  ch i ldren on reserve.  Rather  than embracing i ts

obl igat ions to  F i rs t  Nat ion people and to  substant ive equal i ty ,  the federa l

government  has marshal led i ts  pract ica l ly  un l imi ted legal  and other  resources s ince

2007 to put  o f f  or  even cancel  the day of  reckoning.  In  the meant ime,  l ives are lost

or  ru ined.  The reference to  the loss of  l i fe  is  not  an exaggerat ion by any means.

Substandard child welfare service can lead to the loss of l i fe when children at r isk are

not  proper ly  cared for .  The ch i ld  wel fare serv ice under  the current  INAC model

cannot l ive up to i ts defining objective of acting of protecting the best interests of

ch i ldren.  The best  in terests  l i tmustest  is  s tated in  c lear terms in  sec.  1(1)of  the

Ontario Child ond Fomily Services Act, RSO 1990, Chap. C. Y..

As a resul t  o f  the excel lent  judgment  of  the Federa l  Cour t ,  the Tr ibunal  process is

back on t rack before a panel  o f  three Tr ibunal  members,  wi th  hear ing dates

scheduled for  February of  2013.  The At torney Genera l  d id  not  seek a s tay of  the

Tr ibunal  process.  The appeal  o f  the judgment  of  the Federa l  Cour t  should be

dismissed and the Tr ibunal  should be permi t ted to  hear  rea l  ev idence about  the real

issues.  Judic ia l  rev iews and appeals  wi l l  l ike ly  fo l low,  but  soundly  based on the

complete ev ident iary  context ,  and on a s ing le dec is ion-making t rack.



PART I- FACTS

The Chiefs of Ontario ("COO") accepts the facts as described in the Federal Court

judgment  under  appeal .  This  appears to  be the posi t ion of  the At torney Genera l  as

wel l .

There is a dist inction to be made with regard to the "facts" from the Federal Court

judgment. The facts with regard to the procedural history before the Tribunal are

undisputed. Most of the facts with regard to the federal on-reserve child welfare

program are not  d isputed e i ther ,  butJust ice Mactav ish is  c lear that  most  o f  these

facts  are based on a l legat ions f rom the or ig ina l  compla int  and f rom f i l ings before the

Tr ibunal ,  most ly  f rom the compla inants,  the Canadian Human Rights  Commiss ion

("Commiss ion") ,  and COO. The nature of  the federa l  program and the core

al legat ions of  under funding,  be low standard serv ice,  and no serv ice were meant  to

be tested through l ive test imony before the Tr ibunal .  However ,  th is  normal  process

was shor t  c i rcu i ted by the federa l jur isd ic t ional  mot ion on the serv ice and

comparator  issues.  As out l ined byJust ice Mactav ish in  her  procedura l  h is tory  of  the

case,  th is  shor t  c i rcu i t ing appeared to  be the object ive of  the federa l  government

a lmost  f rom the moment  the c la im was f i led in  2007.  The At torney Genera l  f ina l ly

found a sympathet ic  ear  in  the Tr ibunal  in  2010.



10 There is  an impor tant  d is t inct ion c lear ly  drawn by Just ice Mactav ish in  terms of  the

"maintenance"  and "operat ions"  components of  the INAC on-reserve ch i ld  wel fare

program. The terminology may vary from region to region. The basic point is that

maintenance tends to  be funded on a pr ior i ty  bas is ,  Maintenance typ ica l ly  deals

wi th  the s i tuat ion of  an at - r isk  ch i ld  be ing removed f rom his /her  home and p laced in

some k ind of  th i rd  par tys i tuat ion (eg.  fosterhome).  However ,  typ ica l ly ,  i t  is  a l leged

that  INAC does not  adequate ly  prov ide for  operat ions,  which inc ludes secondary and

ter t iary  suppor t  serv ices for  ch i ldren and fami l ies.  The predic table and unacceptable

resul t  is  that  on-reserve ch i ldren tend to  be taken in to care at  a  much h igher  rate

than children in the off-reserve provincial system. The service delivered fol lows the

money.  In  any modern c iv i l ized ch i ld  wel fare program, the best  in terests  of  the ch i ld

d ic tate that  out -of -home care ( inc lud ing apprehensions)  is  the last  resor t ,  but  used

when necessary in  the best  in terests  of  the ch i ld .  Under the INAC program, the

opposite may be true, based on factual al legations that the Tribunal never got to.

The long term and cross-generational impact of a program top heavy with out-of-

home care cannot  be under-est imated,  based in  par t  on the precedent  of  the

res ident ia l  schools .

IL From a legal point of view, the essence of the case is about the interaction between

sect ions 5(a)  and (b)of  the CHRA and the INAC on-reserve ch i ld  wel fare program. ls

the federal government obliged to provide the program in accordance with the test
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of substantive equali ty? Or, as the Attorney General argues, is INAC free to do as i t

wishes,  thanks to  supposed jur isd ic t ional  tech n ica l i t ies.

This case is hugely signif icant for First Nation children and their famil ies. Many such

famil ies are just now recovering from the scourge of the federal residential school

program, for which the federal government recently apologized. Sadly, continuation

of  an inadequate ch i ld  wel fare program on reserve may be another  res ident ia l

school  ca lami ty  in  the making.

The ripple effect of this case goes far beyond the on-reserve child welfare program,

impor tant  as that  is  in  i ts  own r ight ,  as expla ined above.  l t  is  common knowledge

that  most  ( i f  not  a l l )  o ther  federa l  F i rs t  Nat ions programs,  del ivered by INAC and

other  federa l  depar tments,  are very s imi lar  in  s t ructure to  the ch i ld  wel fare

program; for  example,  heal th ,  educat ion,  soc ia l  serv ices,  and pol ic ing.  l f  the

Attorney General is successful in the child welfare case, a powerful and shocking

precedent  wi l l  be set .  Most ,  i f  not  a l l ,  federa l  F i rs t  Nat ion programs wi l l  be immune

from scrut iny under  the CHRA. The federa l  government  wi l l  be able to  set  funding

and service levels at wil l ,  without legal consequence, at least in terms of federal

human r ights  law.  His tory  makes no secret  about  how th is  car te b lanche is  l ike ly  to

be exercised by Canada. What is at stake is whether federal funding and services for

First Nations on reserve are subject to the standard of substantive equali ty. As

noted,  th is  is  rea l ly  a  money issue for  Canada.  For  F i rs t  Nat ion people,  i t  is  about  a

decent  qual i ty  o f  l i fe  wi th in  the Canadian s tate.



L4 Fi rs t  Nat ions are not  seeking a gold or  Cadi l lac s tandard for  ch i ld  wel fare serv ices on

reserves. They are only seeking what similarly placed Canadian children get, subject

to  any appropr ia te cu l tura l  ad justments.  The request  is  modest  indeed -  prov inc ia l

ch i ld  wel fare programs are not  renowned for  the i r  be l ls  and whis t les.

PART II- ISSUES

15 The issues in  th is  appeal  are those descr ibed in  paragraph 10g of  the judgment  of

Justice Mactavish, as fol lows: [1] The power of the Tribunal to dismiss a complaint

based on a pre l iminary issue,  wi thout  conduct ing a fu l l  hear ing on the mer i ts .  [2 j

The fa i rness of  the Tr ibunal  process on the comparator  issue.  [3 ]  The fa i lure of  the

Tr ibunal to  address sect ion 5(a)  o f  the CHRA. [a ]  The comparator  issue and sec.  5{b)

of  the CHRA. [5 ]  The fa i lure of  the Tr ibunal to  f ind a re levant  comparator  group.

16 The appropr ia te s tandard of  rev iew by the Federa l  Cour t  and the appl icat ion of  that

standard weave their way through most of the above-noted issues. At least on

issues decided against Canada, the factum of the Attorney General suggests that the

Federa l  Cour t  Judge had only  two gears for  the s tandard of  rev iew.  Ei ther  the Judge
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chose the wrong standard (correctness or reasonableness) or applied the correct

s tandard wrongly .

17 The other  p lank in  the federa l  government 's  technica l  jur isd ic t ional  pos i t ion,  i .e .  the

so-cal led serv ice issue,  is  not  before the Federa l  Cour t  o f  Appeal .  The Tr ibunal  ru led

that  there was insuf f ic ient  ev idence on the jur isd ic t ional  mot ion to  ru le  on the

serv ice issue.  This  ru l ing was not  d isputed by the federa l  government  before the

Fede ra l  Cou r t .  l f t henewTr i buna l  p rocess i sa l l owed to take i t sno rma l  cou rse , i t i s

ant ic ipated that  the federa l  government  wi l l  re ly  on the serv ice issue,  as wel l  as the

comparator  issue.  The proposi t ion of  the federa l  government  is  that  i ts  on-reserve

chi ld  wel fare program is  not  a  serv ice rev iewable under  sec.  5  of  the CHRA because

Canada sees i tse l f  exc lus ive ly  as a funder ,  and not  a  serv ice prov ider .  l t  a l locates

funding and is  then largely  d is in terested in  the resul t ,  apparent ly .  The prov inc ia l

ch i ld  wel fare program standard,  which is  c i ted in  the of f ic ia l  INAC program mater ia l ,

might  be thought  of  as a check on th is  federa l  la issez fa i re .  However ,  through the

comparator  pos i t ion,  the federa l  government  is  say ing that  the prov inc ia l  ch i ld

wel fare s tandard is  inappl icable.

PART I I I -  SUBMISSIONS

A. Power of the Tr ibunal to dismiss a complaint based on a prel iminary ground



18 Dur ing the Tr ibunal  case management  conference of  November 2,  2009,  the

Chairperson seemingly invited a motion from the Attorney General seeking a stay of

the Tr ibunal  process pending re la ted Federa l  Cour t  proceedings (paragraph 78 of  the

Federa l  Cour t  judgment) .  This  was character ized as a mot ion for  a  s tay,  as opposed

to d ismissal  out r ight .  Whether  as a mat ter  o f  co inc idence or  not ,  the At torney

Genera l  announced at  a  case management  conference about  a month la ter

(December 1,4,2009l ' that i t  intended to f i le a motion to dismiss, based on the two

wel l  known jur isd ic t ionalgrounds,  by December 21, .  The Chai rperson set  January 19,

201-0 as the motion hearing date, which, in retrospect appears to be very odd, given

the Chr is tmas hol idays and the s ign i f icance of  the mot ion (paragraph 87 of  the

Federa l  Cour t  judgment) .  l t  is  poss ib le  that  the Chai rperson was st i l l  th ink ing in

terms of  a  s tay.  ln  any event ,  understandably ,  the mot ion date was la ter  ad journed.

The mater ia l  f i led by the At torney Genera l  was min imal .

L9 COO accepts the jurisprudence outl ined by the Federal Court Judge with regard to

the d iscret ion of  the Tr ibunal to  d ismiss a compla int  on a pre l iminary bas is  where

there has been a c lear  abuse of  process.  Just ice Mactav ish a lso determined there is

a very l imi ted d iscret ion to  d ismiss a compla int  on a pre l iminary bas is  apar t  f rom

abuse of  process,  but  on ly  in  very ext reme c i rcumstances; for  example,  where the

pre l iminary issue is  c lear  and would obviate the ent i re  hear ing (a l imi ta t ions issue or
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the c i ted example of  the employer-employee re lat ionship) .  Of  course,  the

prel iminary process has to be fair as well.

o Conado (Conodion Humon Rights Commission) v. Conado Post, [2004] 2 FCR 581

ICremasco]

70 Assuming the discretion beyond abuse of process cases exists, the COO preference

would have been that  the unusual  d iscret ion not  be exerc ised in  re la t ion to  the

comparator  issue ra ised by the At torney Genera l .  The background factual  issues

across the country  are ext remely complex,  as found by the Tr ibunal  in  re la t ion to  the

service matter. The case raises issues of national importance - no less than the

quest ion whether  pract ica l ly  a l l  federa l  programming for  F i rs t  Nat ions (not  " just "  the

chi ld  wel fare program) is  immune f rom scrut iny under  sec.  5  of  the CHRA. Given

these and other  factors,  the more reasonable decis ion,  wi th  respect ,  would have

been to hold the fu l l  l ive wi tness hear ings.  There would then have been a fu l l

evidentiary platform for the federal government to argue its two purported high

cards,  the serv ice and comparator  issues.  lnstead,  the proceeding before the

Tr ibunal  was l ike a jud ic ia l  re ference,  wi th  a l l  the def ic i ts  a t tendant  to  that  k ind of

art i f icial proceeding.

2t  The decis ion to  proceed wi th  the mot ion was a lso very pre jud ic ia l  in  terms of  jud ic ia l

economy. With respect, i t  would have made more sense to have a single ful l

evidentiary hearing, fol lowed by the certain judicial reviews and appeals. Instead,
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there are now para l le l t racks in  the Tr ibunal  and the Federa l  Cour t  o f  Appeal ,  wi th

the prospect  o f  a  fu l l  ev ident iary  hear ing s t i l l  in  some jeopardy.  l f  the Tr ibunal  can

hold hear ings in  the usual  way,  the decis ion,  whichever  way i t  goes,  is  very l ike ly  to

be taken to  jud ic ia l  rev iew and then appeal .

22 The ru l ing of  the Federa l  Cour t  on the issue of  the power of  the Tr ibunal  to  enter ta in

a pre l iminary mot ion to  d ismiss in  l imi ted c i rcumstances is  a  c lear  s ign post  that  the

Court was very sensit ive to and respectful of the jurisdict ion and expert ise of the

Tr ibunal .  The factum of  the At torney Genera l  seems to suggest  the opposi te ,  i .e .

that  the judgment  was genera l ly  insensi t ive to  the independent  exper t ise of  the

Tr ibunal .  l t  is  the submiss ion of  COO that  noth ing could be fur ther  f rom the t ru th.

This is one of many instances where the Court bent over backwards to respect the

jur isd ic t ion and author i ty  o f  the Tr ibunal .  In  sp i te  of  the concerns ra ised about  the

nat ional  impor tance of  the case,  the factual  complex i ty  of  the case,  and the va lue

placed by F i rs t  Nat ions on l ive test imony,  the Federa l  Cour t  ru led that  the

pre l iminary d ismissal  power ex is ted and that  the Tr ibunal  Chai rperson was wi th in

her  r ights  to  hear  the mot ion on the comparator  and serv ice issues.  The Federa l

Cour t  Judge d id not  subst i tu te her  v iew for  the ru l ing of  the Chai rperson,  but  fu l ly

respected it .

B. Fairness of the Tribunal process on the comparator issue
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24. Given the ext raord inary nature of  the pre l iminary mot ion to  d ismiss,  a  very h igh

standard of  fa i rness was requi red.  An issue of  nat ional  impor tance was being decided

and the compla inants and re la ted par t ies were being depr ived of  the i r  leg i t imate

expectation (though not necessari ly a r ight) to a ful l  evidentiary hearing after the

compla int  re ferra l  f rom the Commiss ion.

25. Once again, this is an instance where, in spite of the high standard of fairness required,

the Federa l  Cour t  gave the Tr ibunala broad la t i tude.  l f  there was a temptat ion to

second guess, i t  was not acted upon in the least.

I t  is  the submiss ion of  COO that  there were severa l  s teps taken by the Tr ibunal  that ,  in

their total i ty, created at least a sense or appearance of unfairness. However, actual bias

is  not  be ing a l leged.  The steps in  quest ion inc lude the fo l lowing:  (L) the near  inv i ta t ion

f rom the Chai rperson to  the At torney Genera l  to  br ing a s tay mot ion in  November of

2OO9; (2) the sudden involvement  of  the Chai rperson in  the case immediate ly  af ter  her

appointment ,  and the unexpla ined d isp lacement  of  Mr.  S inc la i r ;  (3)  the cancel la t ion of

scheduled hear ing dates;  (a) the lack of  a t tent ion to  the Car ing Society  mater ia l  on

reta l ia t ion;  and,  the (5) the long delay in  issu ing the Tr ibunal  dec is ion,  is  sp i te  of  the

alleged ongoing jeopardy to chi ldren in the on-reserve child welfare system. Other

26.
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instances of al leged unfairness are canvassed by the Federal Court Judge start ing at

paragraph 159 of  her  judgment .

ln spite of this seeming bl izzard of procedural issues, iustice Mactavish careful ly

examined each issue and determined that  the Tr ibunal  Chai rperson had acted

reasonably  or  a t  least  wi th in  her  permi t ted margin of  reasonable error .  This  conf i rms

the under ly ing theme of  knowledgeable respect  for  the jur isd ic t ion and work of  the

Tr ibunal .  The Federa lCour t  backed uptheTr ibunal  in  a l l  o f  the above-noted instances,

in  sp i te  of  the unusual  nature of  the mot ion to  d ismiss.  COO submits  that  th is  once

again contradic ts  the overr id ing theme of  the At torney Genera l 's  factum, i .e .  a l leged

ser ia l  subst i tu t ion of  the v iews of  the Federa l  Cour t  Judge for  those of  the Tr ibunal .

Having parsed out  a l lo f  the above-noted procedura l  concerns,  the Federa l  Cour t  came

to the overwhelming issue of  the Tr ibunal 's  access to  ext r ins ic  ev idence,  wi thout

not i fy ing any of  the par t ies before the Tr ibunal  ru l ing and g iv ing them an oppor tuni ty  to

respond.

* Pfizer Co. V Deputy Minister of National Revenue (Customs & Excise), [L977] L

SCR 456 ot 463.

28.
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29.  The sheer  vo lume of  the ext r ins ic  ev idence which the Chai rperson admi ts  to  in  her

judgment is breathtaking. Whereas there were about 2,000 pages on the record for the

motion to dismiss, the Chairperson admitted that she vetted approximately 10,000

pages of  mater ia l .  The ext r ins ic  mater ia l  was f rom the main compla int  and was i temized

in a schedule.  The ext r ins ic  mater ia l  inc luded i tems that  addressed the core comparator

issue, notably the expert KPMG report submitted by the Attorney General. This report

was submit ted af ter  the hear ing of  the d ismissal  mot ion and,  obv ious ly ,  the par t ies had

no oppor tuni ty  to  comment  on i t .

30.  The breach of  procedura l  fa i rness here is  overwhelming,  par t icu lar ly  in  the context  o f  an

extraord inary ear ly  d ismissal  mot ion.  l f  th is  admi t ted use of  ext r ins ic  mater ia l  is  not

deemed to be unfa i r  and a revers ib le  error ,  what  would be?

31.  COO suppor ts  the ru l ing of  the Federa l  Cour t  Judge that  the breach of  fa i rness may have

reasonably  pre jud iced the compla inants and the Commiss ion (paragraph 195 of  the

Federa l  Cour t  judgment) .  COO also suppor ts  the ru l ing that  the breach of  fa i rness

renders the decis ion of  the Tr ibunal  inval id ,  even i f  the decis ion would probably  have

been the same without the unfairness (paragraph 201 of the Federal Court judgment) -

something which is not conceded, but denied. There are very l imited exceptions to this

standard, which are not relevant here. ln any event, there is no certainty that the
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Tr ibunal  dec is ion would have been the same regard less of  the unfa i rness,  as

demonstrated by the ru l ings of  the Federa l  Cour t  on the comparator  issue.

* Kane v. Board of Governors of the University of British Columbia, [1980] L SCR

L1-05 at  1L16.

32.  Overa l l ,  the Federa l  Cour t  gave a broad la t i tude to  the Tr ibunal  on procedura l fa i rness,

in spite of numerous identif led issues, which, in their total i ty, were of signif icant

concern to COO. However, the hand of the Court was forced by the egregious error of

accessing approx imate ly  8,000 pages of  ext r ins ic  mater ia l  wi thout  not ice.  This  is  a

classic instance of the proper function of judicial review, respecting expert

admin is t rat ive bodies,  but  s tepping in  when absolute ly  necessary to  mainta in the

integrity of the process.

C. Failure of the Tribunal to address section 5(a) of the CHRA

33.  The or ig ina l  compla int  in2OO7 was based on sec.  5  in  genera l terms,  which would br ing

in both paragraph (a)  [denia l  o f  serv ice]  and paragraph (b)  [adverse d i f ferent ia t ion in  the

prov is ion of  a  serv ice l .  The compla int  speci f ica l ly  re ferenced the denia l  o f  serv ices in

certain instances (para. 209 of the Federal Court judgment).
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34.  The federa l  mot ion to  d ismiss the compla int  on jur isd ic t ional  grounds invoked sect ion 5

in genera l terms (para.  21,4 of  the Federa l  Cour t  judgment) .

35.  Most  o f  the argument  before the Tr ibunal  deal t  wi th  sec.  5  of  the CHRA in genera l

terms.

36. The COO aff idavit of Tom Goff, who, at one point in his dist inguished career was the

INAC Regional  Di rector  ( for  Ontar io)  for  soc ia l  serv ices,  inc lud ing ch i ld  wel fare,  suggests

the denia l  o f  serv ice in  some instances.

* Appeal Book, volume V, poge 1572 (para. 16 of the offidovit)

37.  In  genera l  terms,  the ev idence,  as summar ized by the Federa l  Cour t ,  should have

pointed the way to  a fu l l  considerat ion of  sec.  5(a)  by the Tr ibunal .  The factual

a l legat ion is  that  funding is  usual ly  avai lab le for  maintenance,  i .e .  the suppor t  o f

ch i ldren away f rom thei r  fami ly  homes (eg.  apprehensions) .  However ,  i t  is  a l leged that

there was under- funding and under-serv ic ing up to  22% in re la t ion to  operat ions,

inc lud ing secondary and ter t iary  serv ices designed to keep chi ldren out  o f  th i rd  par ty
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care.  This  a l leged funding and serv ice gap log ica l ly  po inted to  the l ike l ihood of  serv ice

denial, and not just different service.

38. The Tribunal Chairperson referred specif ical ly to the purported difference between secs.

5(a)  and 5(b)  on the comparator  issue.  She ru led that  a  s t r ic t  mir rorcomparatorwas

requi red for  sec.  5(b) ,  but  that  no compar ison was requi red for  sec.  5(a) .  As she turned

her mind directly to the operation and meaning of sec. 5(a) [denial of service] and as

sec.  5  as a whole was the subject  o f  the compla int ,  i t  is  c lear that  the Chai rperson should

have ru led on the appl icat ion of  sec.5(a) .  Even in  the context  o f  her  ru l ingthat there

was no comparator ,  the Chai rperson could have and should have decided that  the

compla int  could proceed under  sec.  5(a) .  There was a heavy onus to  look for  reasonable

and avai lab le means to  keep the compla int  a l ive,  g iven the ext raord inary nature of  the

mot ion to  d ismiss.

39.  COO agrees wi th  the ru l ing of  the Federa l  Cour t  that  the Tr ibunal 's  fa i lure to  expla in

why the compla int  could not  proceed under  sec.  5(a)  was a breach of  procedura l

fa i rness and an error  o f  law.

* Newfoundland and Labrador Nurses' lJnion v Newfoundland and Labrodor

(Treasury Board), [2011] 3 SCR 708, ot para.22.
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40. Again, contrary to the general tenor of the factum of the Attorney General, this is not an

instance of  the Federa l  Cour t  Judge being in t rus ive and not  respect ing the jur isd ic t ion

and exper t ise of  the human r ights  Tr ibunal .  As in  the case of  the ext r ins ic  mater ia l ,  the

Court  had no choice but  to  in tervene in  accordance wi th  i ts  c i rcumspect  ro le  of  jud ic ia l

rev iew.  The Tr ibunal fa i led to  address an obvious s tatutory  mechanism to keep the

complaint al ive, regardless of the comparator issue.

D. Comparator lssue: section s(bl of the CHRA

The Tr ibunal  in terpreted sec.  5(b)  to  mean that  a  s t r ic t  mir ror  or  a lgebra ic  comparator  is

requi red when there is  an a l legat ion of  adverse d i f ferent ia t ion of  serv ice based on a

prohib i ted ground.  Paradoxica l ly ,  the Tr ibunal  ru led that  no compar ison is  requi red

where there is  a  complete denia l  o f  serv ice under  sec.  5(a) .

Contrary to  the genera l  theme of  the At torney Genera l 's  factum, the Federa l  Cour t  gave

every measure of  proper  respect  to  the Tr ibunal 's  dec is ion-making in  th is  instance.

Based on the exper t ise of  the Tr ibunal  wi th  i ts  own statute and other  considerat ions,

the Court determined that the standard of review is reasonableness, not correctness.

The sec.  5(b)  in terpretat ion would be upheld as long as i t  came wi th in  the poss ib le

range of  reasonable or  acceptable outcomes.  l t  is  the submiss ion of  COO that  the

4L .

42.
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appl icat ion of  th is  s tandard was leaning over  backwards in  deference to  the Tr ibunal ,

g iven the nat ional  impor tance of  the case.

The federal factum, in places, appears to stress the concept of a possible range of

acceptable outcomes,  as opposed to reasonable outcomes.  This  approach seems to

verge on say ing that  a l l  poss ib le  outcomes f rom the Tr ibunal  would acceptable.  That

sets  the bar  far  too low.  Af ter  a l l ,  i t  is  poss ib le  that  the sun wi l l  not  come up tomorrow

morning,  though i t  is  not  reasonable to  predic t  that .  The ru l ing by the Tr ibunal  on sec.

5(b)  is  a  poss ib le  outcome -  i t  happened.  However ,  in  the submiss ion of  COO, the

Tr ibunal  in terpretat ion is  not  acceptable or  reasonable,  which words are in ter -

changeable here.

There are so many reasons why the Tr ibunal  in terpretat ion of  sec.  5(b)  is  unacceptable

and/or  unreasonable that ,  i f  th is  was a game of  Amer ican footbal l ,  the referee would

cal l  a  p i l ing-on penal ty .  However ,  th is  is  not  a  game.  This  case is  about  the heal th  and

wel l  be ing of  some of  the most  d isadvantaged chi ldren in  Canada.

The Tr ibunal  ru l ing is  unreasonable because i t  amounts to  a s tatutory  amendment .

Al though some form of  compar ison is  a lmost  a lways par t  o f  d iscr iminat ion analys is  and,

to some extent, may be suggested by the words "differentiate adversely" in sec. 5(b),

44.

45.
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there is nothing in sec, 5(b) that even suggests that a str ict mirror test should be a

condi t ion precedent  for  a  va l id  c la im.  l t  is  submit ted that  on ly  Par l iament  has the

author i ty  to  engage in  th is  k ind of  wholesale s tatutory  amendment .

46.  The Tr ibunal  in terpretat ion is  unreasonable because i t  is  inconsis tent  wi th  the purpose

of  the CHRA. Accord ingto sec.  2 ,  the purpose of  the leg is la t ion is  to  ensure that

ind iv iduals  have an equal  oppor tuni ty  to  make for  themselves the l ives that  they are

able and wish to  have,  wi thout  be ing h indered by d iscr iminatory pract ices based upon

considerat ions such as race and the other  prohib i ted grounds.  The CHRA is  recognized

as a quasi -const i tu t ional  inst rument  in  the v i ta l  area of  human r ights .  Therefore,  a

broad and l ibera l  in terpretat ion of  the CHRA is  the correct  approach,  as long as i t  can be

suppor ted by the s tatutory  word ing.  Instead,  the Tr ibunal  adopted a narrow and

grammat ica l  in terpretat ion of  sec.5(b) ,  l ike a tax s tatute,  contrary tothe purpose of  the

CHRA and contrary to the rule of l iberal interpretation for the CHRA.

* Conado (Attorney Genera) v Mossop, [1993] L SCR 554 at 615.

47.  The Tr ibunal  in terpretat ion is  unreasonable because i ts  e f fect  is  to  unnecessar i ly

inval idate language in  the French vers ion,  which is  supposed to have equal  in terpret ive

weight .  The Tr ibunal  conceded that  the French vers ion of  sec.  5(b)  [ "de le  defavor iser  a

l 'occasion de leur  fourn i ture" ]  does not  imply  compar ison.  The less rest r ic t ive French
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vers ion makes sense in  terms of  the l ibera l  purpose of  the CHRA, and is  consis tent  wi th

sec. 5(a), which does not require a str ict comparison. In order to get to i ts restr ict ive

interpretation of sec. 5(b), the Tribunal effectively struck out the French version of the

prov is ion.  The in terpretat ion a lso creates an incoherence between sec,  5(a)  [no mir ror

compar ison requi redl  and sec.  5(b)  [mir ror  compar ison requi red] .  The Tr ibunal 's  ru l ing

may imply  para l le l  damage for  o ther  d iscr iminat ion prov is ions in  the CHRA that  use

simi lar  word ing.

Bottlefords and District Co-operative Ltd. V Gibbs, [1.996]3 SCR 566, paro. 49.

The Tribunal interpretation is not reasonable because it  effectively sets up a "separate

but  equal"  wor ld  for  F i rs t  Nat ion people,  a t  least  in  re la t ion to  the appl icat ion of  the

CHRA. F i rs t  Nat ions would not  be able to  re ly  on sec.  5(b) ,  and probably  other

prov is ions of  the CHRA, to  chal lenge most  federa l  programs that  apply  to  F i rs t  Nat ions.

These are not  minor  programs,  but  the bui ld ing b locks of  educat ion,  heal th ,  and soc ia l

serv ices,  among others.  The source of  th is  d iscr iminat ion would be the CHRA i tse l f .  The

unreasonableness of  the ent i re  analys is  of  the Tr ibunal  is  revealed by the fact  that  i t

would expose the CHRA to a d iscr iminat ion chal lenge under  sec.  15 of  the Canadian

Charter  o f  Rights ,  an absurd and embarrass ing resul t  on an in ternat ional  scale.
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The Tr ibunal  in terpretat ion is  not  reasonable,  because i t  is  inconsis tent  wi th  the c lear

in tent  o f  Par l iament  to  ensure that  the qual i ty  o f  federa l  programs for  F i rs t  Nat ions

would be subject  to  fu l l  scrut iny under  the CHRA. This  is  c lear  f rom the s tatements of

then INAC Min is ter  J im Prent ice when Par l iament  was consider ing the delet ion of  sec.

67 from the CHRA, which it  proceeded to do. Section 67 protected Indian Act and

re lated prov is ions and programs f rom CHRA scrut iny.  l t  is  acknowledged that  the ch i ld

wef fare program on-reserve was not directly affected by sec. 67 , but Parl iament was

clear  in  i ts  in tent  that  F i rs t  Nat ions should be fu l ly  exposed to the benef i ts  and l iab i l i t ies

of  the CHRA. When the Min is ter  was making these statements in  re la t ion to  the in tent

behind the delet ion of  sec.67 of  the CHRA, d id some other  branch of  the federa l

government  know, s imul taneously ,  that  that  i t  might  have noth ing to  fear ,  because of

the comparator  and serv ice jur isd ic t ional  pos i t ions?

Appeol Book, volume l, tab 2, poro. j44 of the Federal Court Judgment.

The Tr ibunal  in terpretat ion of  sec.  5(b)  is  unreasonable because i t  is  inconsis tent  wi th

the honour  of  the Crown in  re la t ion to  F i rs t  Nat ions.  Whenever  poss ib le  based on the

wording, statutes and other measures should always be interpreted in such a way as to

upho ld thehonou ro f t heCrown in re l a t i on toF i r s tNa t i ons .  Thespec ia l  r e l a t i onsh ip

between Fi rs t  Nat ions and Canada is  one of  the founding pr inc ip les of  the federat ion.  l t

is  a  mat ter  o f  accommodat ion and l iv ing together  on reasonable and r ights-based terms.

50.
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TheTr ibunal  in terpretat ion of  sec.5(b)  creates a "separate but  equal"  human r ights

regime for  F i rs t  Nat ions and is  inconsis tent  wi th  the honour  of  the Crown at  a l l  leve ls ,

* Mikisew Cree First Notion v Canoda, 2005 SCC 69. Reference re Secession of

Quebec, [L998] 2 SCR 2L7.

51.  The Tr ibunal  in terpretat ion of  sec.  5(b)  is  unreasonable because i t  is  inconsis tent  wi th

the guidance of  in ternat ional  law.  Of  par t icu lar  note are sect ions 3,9,19,  and 20 of  the

UN Convent ion on the Rights  of  the Chi ld  (1990) .  ln  par t icu lar ,  sect ion 3(1)  prov ides in

par t  that  in  a l l  s ta te act ions concern ing ch i ldren,  the best  in terests  of  the ch i ld  shal l  be a

pr imary considerat ion.  Sect ion 2L of  the UN Declarat ion on the Rights  of  Ind igenous

Peoples (UNDRIP) prov ides that  lnd igenous people have the r ight  to  the improvement  of

their social and economic condit ions, without discrimination. When the wording of a

prov is ion l ike sec.  5(b)  o f  the CHRA al lows an in terpretat ion that  accords wi th  Canada's

in ternat ional  ob l igat ions,  that  in terpretat ion should a lways be preferred.

52.  TheTr ibunal  in terpretat ion of  sec.5(b)of  the CHRA is  unreasonable because i t  does not

accord wi th  the ord inary and common sense meaning of  the words chosen by

Par l iament .  As found by the Federa l  Cour t  a t  paragraph 254 of  i ts  judgment ,  the

ordinary meaning of "differentiate adversely" in sec. 5(b) is to say that i t  is

impermissible to treat someone differently in a negative way because of that person's
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membership in  a protected group.  This  common sense meaning s t i l l  impl ies a not ion of

compar ison,  but  does not  requi re the s t r ic t  a lgebra ic  mir ror  test  read in to sec.  5(b)  bV

the  T r ibuna l .

F ina l ly ,  th is  be ing the n inth point ,  the Tr ibunal  in terpretat ion is  unreasonable because

i t  does not  accord wi th  the s tandard and pr inc ip le  of  substant ive equal i ty ,  as recent ly

conf i rmed in  r ing ing terms by the Supreme Cour t  o f  Canada in  the Wi th ler  dec is ion.  This

very important case is discussed at length in the Federal Court decision, mostly start ing

at  paragraph 316.  COO endorsesthe analys is  of  the Federa l  Cour t ,  inc lud ing,  wi thout

l imi ta t ion,  the d iscuss ion of  the appl icat ion of  Char ter  pr inc ip les to  s tatutory  human

r ights ,  depending on the c i rcumstances.  Substant ive equal i ty  d ic tates a contextual

analys is  that  takes in to considerat ion a l l  o f  the c i rcumstances of  the compla int .  The

substant ive equal i ty  and contextual  approach are par t icu lar ly  appropr ia te here g iven

the long and t roubled h is tory  between Fi rs t  Nat ions and the federa l  government .  Even

in a substant ive equal i ty  analys is ,  some f lex ib le  compar ison analys is  may be

appropr ia te,  but  not  the r ig id  docket-c lear ing approach of  the Tr ibunal .

Withler v Canada (Attorney General), [2011] 1 SCR 396.

In the respect fu lsubmiss ion of  COO, the case,  as so e loquent ly  la id  out  bythe Federa l

Cour t ,  that  the Tr ibunal  in terpretat ion of  sec.  5(b)  is  unreasonable and/or  unacceptable,

54.
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is  overwhelming - the equiva lent  o f  the procedura l  problem wi th the ext r ins ic  ev idence

discussed ear l ier  on.  The in terpretat ion of  the Tr ibunal  was cer ta in ly  poss ib le  ( i t

happened) ,  but  is  nowhere to  be found in  the range of  reasonable or  acceptable

outcomes.  The Federa l  Cour t  proper ly  appl ied the reasonableness s tandard of  rev iew.

E. Failure of the Tribunal to f ind a comparator group

COO suppor ts  the ru l ing of  the Federa l  Cour t  that  no mir ror  comparator  group analys is

i s requ i redbysec .5 (b )  o f t heCHRA.  Acompara to rg roup i sanev iden t i a r y too l , no ta

condi t ion precedent  for  access to  the benef i ts  o f  sec.  5(b) ,

Even i f  some form of  comparator  group is  of  in terest ,  COO suppor ts  the ru l ing of  the

Federa l  Cour t  that  the Tr ibunal  er red by not  consider ing the s ign i f icance of  the

uncontroverted evidence that INAC itself accepted the provincial program standard as

the appropr ia te comparator .  This  is  conf i rmed by the terms of  the INAC nat ional  po l icy

for the on-reserve child welfare program, as well as the terms of the 1965 Welfare

Agreement  appl icable to  Ontar io .  How can INAC conf i rm in  wr i t ing that  the prov inc ia l

standard is appropriate for the child welfare program on reserve, and then walk away

from that  s tandard,  as i f  noth ing happened,  when chal lenged under  the CHRA?
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The Tribunal determined that cross-jurisdict ional comparisons are not appropriate

under  sec.  5(b) .  However ,  there is  no language in  sec.  5(b)  that  says that .  And there

was no evaluat ion by the Tr ibunal  o f  the impl icat ions of  INAC adopt ing the prov inc ia l

service standard, here, there, and everywhere.

Reference to  prov inc ia l  s tandards is  not  unusual  in  the least  in  re la t ion to  F i rs t  Nat ion

programs and pol icy  issues.  Canadian cour ts  have held that  mul t ip le  prov inc ia l  s ta tutes

apply  on reserve,  notably  in  the soc ia l  serv ice area.  Sect ion 88 of  the Ind ian Act  even

prov ides that  o therwise exc luded prov inc ia l  s ta tutes can apply  as incorporated federa l

law,  subject to  some notable except ions.  l t  is  necessaryto point  out that  F i rs t  Nat ions

do not  necessar i ly  accept  the appl icat ion of  prov inc ia l  laws,  based on the inherent  r ight

of self-government as protected by sec.35 of the Constitut ion Act, L982. However, this

is  Canadian domest ic  law.

Dick v The Queen, [1985] 2 SCR 309.

The Tr ibunal  ra ised the a larm that  the use of  cross- jur isd ic t ional  compar ison would be

chaot ic ,  opening the proverb ia l  f loodgates,  and inv i t ing F i rs t  Nat ions to  shop for  the

most favourable comparison. However, with respect, the alarm is not justi f ied. First,

the reasonableness of  the prov inc ia lcompar ison is  a  mat terof  federa l  po l icy  and law ( in

the case of  the 1955 Wel fare Agreement  in  Ontar io) .  Second,  there is  no poss ib i l i ty  o f

59.
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inv i t ing F i rs t  Nat ions to  draw compar isons to  Denmark,  Sweden,  and other  idy l l ic  fore ign

c l imbs.  The compar ison is  not  subject  to  F i rs t  Nat ion contro l .  The compar ison is

d ic tated by which Prov ince inc ludes a par t icu lar  F i rs t  Nat ion ter r i tory .  The same

mechanism works for  o ther  soc ia lserv ices under  INAC contro l ,  such as soc ia l  ass is tance

rates.

60.  The prov inc ia l  comparator  should not  have been d ismissed out  o f  hand.  The v iab i l i ty  o f

th is  comparator  put  forward by Canada should have been considered in  the context  o f  a

fu l l  ev ident iary  hear ing.  Such a hear ing might  even have revealed other  poss ib le

comparators.  The ru l ing of  the Tr ibunal  shor t  c i rcu i ted any such poss ib le  enqui ry .

F. Conclusions

61.  The Federa l  Cour t  determined that  the Tr ibunal  was correct  in  dec id ing that  i t  had the

power to  deal  wi th  the comparator  issue on a pre l iminary bas is ,  wi thout  a  fu l l

ev ident iary  hear ing on a l l  the mer i ts .  This  power was subject  to  a duty  of  procedura l

fa i rness,  which was breached in  the case of  the use of  a  monumenta l  amount  of

extr insic evidence without notice.
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62.  l t  is  submit ted that  the Federa l  Cour t  was correct  in  determin ing that  the Tr ibunal  er red

in fa i l ingto avai l  i tse l f  o f  the obvious oppor tuni ty to keep the compla int  a l ive based on

sec.  5(a)  o f  the CHRA [denia l  o f  serv ice] .

63.  l t  is  submit ted that  the Federa l  Cour t  was correct  in  determin ing that  the Tr ibunal

in terpretat ion of  sec.  5(b)  o f  the CHRA was not  in  the range of  reasonable or  acceptable

outcomes,  for  numerous compel l ing reasons.

64.  l t  is  submit ted that  the Federa l  Cour t  was correct  in  determin ing that  the Tr ibunal  er red

by fa i l ing to  consider  the s ign i f icance of  the comparator  chosen voluntar i ly  by Canada,

i .e .  the compar ison to  the prov inc ia l  program standard.

65.  l t  is  submit ted that  the Federa l  Cour t  was a lways cognizant  and respect fu lo f  the

ju r i sd i c t i onandexper t i seo f theTr ibuna l .  TheFedera l  Cour t chose theco r rec ts tandards

of  rev iew and appl ied them wi th great  sensi t iv i ty  to  the work of  the Tr ibunal .

66.  In  the end,  substant ive equal i ty ,  on the l ines suggested by the Supreme Cour t  o f  Canada

in the Withler decision, must be the right course. The logicalconclusion of the federal

pos i t ion is that  rea l  d iscr iminat ion does not  mat ter  undersec.5(b)  o f  the CHRA,
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rega rd lesso f t he impac tonF i r s tNa t i onch i l d ren .  Theon l y th i ngs tha tma t te ra re the

legal  categor ies of  the mir ror  comparator  test  and the serv ice issue.  Money prevai ls

over  substant ive equal i ty  for  some of  the most  vu lnerable and d isadvantaged people in

Canada.  This  cannot  be r ight .

PART IV - ORDER REQUESTED

66.  COO respect fu l ly  requests that  the appeal  o f  the At torney Genera l  o f  Canada be

dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Michael  Sherry

1203 Miss issauga Road

Miss issauga,  Ontar io  L5H-2J1

Counsel for the Chiefs of Ontario (COO)
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