Framework for the Payment of Compensation under 2019 CHRT 391
1.0 Purpose of the Framework
1.1 This document has been prepared in accordance with the direction of the
Canadian Human Rights Tribunal (“Tribunal”) in its decision dated
September 6, 2019, 2019 CHRT 39 (“the Compensation Entitlement Order”),
particularly at paragraphs 258-270. The Tribunal directed the Attorney
General of Canada (“Canada”) to enter into discussions with the
complainants Assembly of First Nations (“AFN”) and the First Nations Child
and Family Caring Society of Canada (“Caring Society”), to propose ways of
distributing the compensation to the beneficiaries described in the
Compensation Entitlement Order (“the Compensation Process”). Several
experts were retained to inform the Compensation Process, and input was
invited from the Canadian Human Rights Commission (“CHRC”) and the
interested parties Chiefs of Ontario (“COO”), and Nishnawbe Aski Nation
(“NAN”).
1.2 The framework is intended to be consistent with the Tribunal’s
Compensation Entitlement Order. However, to the extent that there are
discrepancies between this framework and the Compensation Entitlement
Order, or such further orders from the Tribunal as may be applicable, those
Orders will prevail and remain binding.
1.3 The framework is intended to facilitate and expedite the payment of
compensation to the beneficiaries described in the Compensation Entitlement
[Footnote to be removed if Canada receives instructions on the outstanding items before February 21,
2020, or substituted with a footnote listing the items of disagreement:] This framework was developed in
the absence of Canada having communicated its position on certain substantive matters related to
compensation under the Canadian Human Rights Act in this case, and while proceedings before the Federal
Court of Canada in the judicial review of this Tribunal’s September 6, 2019 Order are pending. The Caring
Society reserves the right to make further submissions with respect to this Framework to the Tribunal or to
the Federal Court pending Canada’s communication of its substantive positions on the outstanding issues or
further developments related to the application for judicial review.
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Order. Although the parties disagree on some components of the
Compensation Process, which are reflected in their respective submissions,
this framework represents areas where agreement has been achieved to fulfill
the Tribunal’s directions that beneficiaries be located in a culturally safe
manner, that their rights and privacy be respected, and that the process of
distribution be independent. The parties further agree that the Compensation
Process should minimize the burden of proof on beneficiaries and include an
opt out clause.
1.4 Throughout this document, the word “Parties” is used to refer collectively to
the complainants, the AFN and the Caring Society, and the respondent
Canada.
2.0 Acceptance of Compensation
2.1 Potential beneficiaries under the Compensation Entitlement Order are not
required to accept compensation. This framework will not apply to those who
choose not to accept it. Those individuals remain free to pursue other legal
remedies.2 Beneficiaries seeking compensation shall be presumed to opt in to the
compensation process.
3.0 Definitions of Beneficiaries
3.1 A “beneficiary” of compensation is a person, living or who is deceased,
described at paras. 245- 257 of the Compensation Entitlement Order. Further
descriptions are provided in Schedule “A”. Schedule “A” is intended to
summarize the Compensation Entitlement Order’s descriptions so as to
facilitate the work of those who would process the requests for compensation
under this framework.
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See 2019 CHRT 39, at para. 201
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3.2 For greater certainty, the following definitions apply for the purpose of
identifying beneficiaries:
a.

“Necessary/Unnecessary Removal” includes:
a.

children removed from their families under legal
mechanisms such as kinship and various custody
agreements pursuant to child and family services legislation
in the province/territory, entered into between child and
family services officials and the parent(s) or caregiving
grandparent(s);

b.

children removed following an assessment of future risk of
maltreatment;

c.

[children removed prior to January 1, 2006, but remaining
in care after that date].

d.

[children and parents (or caregiving grandparents)
caregivers who were deceased prior to the implementation
of this Order, but who would be eligible if they were still
alive];

e.
b.

“Essential Service” *

c.

“Unreasonable delay” *

4.0 Locating Beneficiaries
4.1 A Notice to Potential Beneficiaries is set out at Schedule “B” to this
framework. The Notice is intended to inform children, youth and their
families, legal guardians and persons exercising legal authority over the
affairs of any persons who have been deemed incapable of making decisions
regarding their finances or property under applicable provincial and
territorial laws, that they may come within the classes of individual entitled
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to receive compensation under the Compensation Entitlement Order. The
Notice has been designed by the parties to satisfy the Tribunal’s requirement
that beneficiaries be identified in a culturally relevant and safe manner. This
Notice is necessary, as Canada’s records concerning the names and addresses
of the children, parents and grandparents affected by discrimination within
the First Nations Child and Family Services Program (“FNCFS Program”),
the 1965 Agreement, and in Canada’s implementation of Jordan’s Principle,
cannot identify all victims. A proactive, highly publicized approach that is
based on beneficiaries’ circumstances and that is sensitive to their experience
of discrimination will be required to inform beneficiaries of their eligibility
for compensation and to support them in filing a claim. Measures taken to
identify beneficiaries should reflect any challenges particular to the area
where the beneficiary resides. Special measures may be necessary to inform
beneficiaries with special needs (i.e. persons with disabilities, those located
in rural or remote communities, incarcerated persons, homeless persons, or
persons in domestic violence shelters). Canada will work with First Nations
to address the needs of beneficiaries in their communities.
4.2 Indigenous Services Canada (“ISC”) or the central administrator will post the
notice on a dedicated Internet webpage and distribute it through print and
broadcast media and social media mechanisms. Where appropriate, notice
communications will be adapted to the particular cultural, historical and
geographical (including rural and remote communities) circumstances of the
communities in question.
4.3 In addition to providing this general notification, ISC would call upon
professionals and service providers it has relationships with to help identify
beneficiaries. In some cases, additional resources will be provided to these
professionals and service providers to support this work.
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4.4 Given the significant demands on this network, additional resources will be
required in order to ensure there is no impact to the professional(s) or groups’
important work in the categories noted below:
a. First Nations Child and Family Service Agencies; and,
b. Health, early childhood, education and social service providers in
First Nations communities;
In order to ensure that the Compensation process proceeds without delay,
these resources would be provided on condition from ISC that said resources
be dedicated to the Compensation Process.
4.5. Other service providers will be approached for their collaboration in identifying
beneficiaries, including:
a. ISC-employed nurses in community health centres and nursing
stations;
b. over 30,000 registered service providers under the Non-Insured
Health Benefits Program;
c. provincial/territorial ministries and agencies.
ISC also has a partnership agreement with Correctional Services Canada that
could be leveraged to identify potential beneficiaries within the federal
correctional system.
4.6 A taxonomy on identification of potential beneficiaries, authored by Professor
Barbara Fallon, of the University of Toronto, and Professor Nico Trocmé, from McGill
University, is attached as Schedule “C”.
a.

The taxonomy was designed for child and family services
providers; however, a feasibility investigation is underway to
determine if, and how, it can assist other service providers to
identify beneficiaries.
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b.

Canada will fund any adaptations required to apply this taxonomy
to meet the needs of specific service provider communities, as
determined by the independent experts who drafted the taxonomy
in Schedule “C”.

c.

Identifying children who were necessarily and unnecessarily
removed will likely require assistance from child and family
service agencies across the country. The taxonomy is intended to
guide their review of individual records in their possession so as to
expedite the paying of compensation.

4.7 As requested by the Caring Society and the AFN, Canada will write to all
Deputy Ministers responsible for child welfare, health and education to encourage
them to meet with the parties and initiate collaboration on:
a.

ways in which provincial/territorial data systems can assist in
identifying and locating beneficiaries;

b.

how to provide supports in the Compensation Process, including
exemption of any compensation payments from taxation and social
assistance payment or benefit “claw backs” (see 6.5 below); and

c.

how to leverage processes, if any, that provinces/territories have
established for the receipt of compensation for children in care.

Canada will also write to provincial and territorial Assistant Deputy Ministers
responsible for correctional facilities and community facilities to solicit their
cooperation.

4.8 Collaboration with provinces and territories, as well as from self-governing
First Nations, may be required to validate some requests for compensation.
4.9 Where validation is deemed necessary by the central administrator agreed to
by the parties, it should be done with due attention to the privacy rights of
beneficiaries and as simply and expeditiously as possible. In such cases,
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reasonable travel costs for individuals where additional validation requests
require their personal attendance at an appointment, as well as any costs
associated with authentication by notaries public or similar officials, will be
funded over and above any compensation to beneficiaries.
5.0 Process for Obtaining Compensation
5.1 In order to ensure that all those entitled to benefit from the Compensation
Entitlement Order are able to engage in the process in a way that minimizes
the risk of traumatizing or unduly inconveniencing beneficiaries, Canada
would pay for the following supports:
a.

A toll-free phone line (and/or other toll-free means of
communication): to provide information on mental health and
other services that beneficiaries may require. The toll free phone
line and/or other toll-free means of communication will be
sensitive to child and youth development and account for the
cultural and contextual diversity of beneficiaries. The line should
also be accessible in some First Nations languages, being sensitive
to the linguistic diversity of beneficiaries.

b.

Navigators: to promote communications pursuant to the Notice
Plan and support beneficiaries in the Compensation Process, and to
provide referrals to mental health supports, or cultural or other
supports as required. There will be variation across the country
based on decisions by First Nations on how navigation services can
be best provided at an aggregate level.
5.1.b.1 Where navigation functions make use of existing
mechanisms, Canada will ensure that the First
Nation/organization providing navigation fully consents to
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providing supports to beneficiaries of compensation, and
that sufficient resources are provided to the existing
navigators so as not to impede the quality or range of
services provided by these existing mechanisms. Canada
will also ensure that the new resources are dedicated to the
Compensation Process.

c.

Mental health and cultural supports: whenever possible, these
supports will be provided through First Nations organizations that
have established expertise and trust in communities through their
support of other survivors of trauma, such as, but not limited to,
the Truth and Reconciliation Commission, the Indian Residential
Schools Settlement Agreement, the Sixties Scoop class action and
the National Inquiry into Missing and Murdered Indigenous
Women and Girls.
5.1.c.1 In particular, the parties have recognized the need for
greater access to children’s mental health supports within,
but not limited to, Non-Insured Health Benefits Program
service providers and existing mental health teams. Canada
is committed to increasing the capacity of mental wellness
teams to accommodate the Compensation Process. In order
to accomplish this, Canada is willing to accept service
providers who are not currently registered under the NonInsured Health Benefits Program but are capable of
providing mental health services in a manner that responds
to the specific developmental needs of children and young
people.
5.1.c.2 Mental health supports will be provided throughout the
Compensation Process in a way that is responsive to
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beneficiaries’ needs (e.g.: private counselling, at events, in
a family setting, or in group sessions, tele-health, etc) and
at no charge to beneficiaries.
5.2 The parties recognize that despite the trauma mitigation measures identified
above, the process is likely to have a significant emotional impact on many
beneficiaries and agree to establish mechanisms and processes to address
unanticipated needs of beneficiaries that may arise throughout the
Compensation Process.
5.3 Provision of support to beneficiaries will require adequate resources on the
part of First Nations. Canada will assist First Nations where requested by
providing reasonable financial or other supports to facilitate the
compensation process.
6.0 Processing of Compensation Claims
6.1 A two-phase process will be applied to compensation claims. All claims
would be sent to a central administrator identified in the Notice to Potential
Beneficiaries and on the ISC webpage. The processes described below will
be conducted by the central administrator.
6.2 All claims will be initially reviewed by a first-level reviewer process
according to service standards agreed to by the parties and approved by the
Tribunal. The central administrator conducting the first-level review will be
agreed to by the parties and paid for by Canada.
a.

First-level reviewers will have authority:
i) to ensure the information is complete, and to assist the
beneficiary if it is not; and,
ii) to screen in potential beneficiaries and
iii) approve claims and refer claims for expeditious
payment.
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b.

First-level reviewers will have no authority to reject claims.

c.

First level reviewers must understand the Tribunal’s compensation
decisions. All relevant training will be funded by Canada to ensure
that first level reviewers can competently fulfill their
responsibilities.

d.

The parties agree that quality assurance of the first level review
process will be supported by random audits of cases and
calibration of the review process.

e.

An expedited process will be put in place to prioritize urgent
requests related to a beneficiary being terminally ill, in palliative
care or requiring urgent approval to attend a post-secondary
program.

6.3 Any completed claim that is not approved by a first-level reviewer will be
referred, within service standards agreed to by the parties, to a second-level
committee composed of at least three First Nations experts, with
demonstrated knowledge of, and experience in, First Nations child and
family services and Jordan’s Principle, selected and approved by the parties who may consult with other individuals or groups in making their selection and hosted by the central administrator.
a.

The second-level committee will conduct the review within service
standards agreed to by the parties and approved by the Tribunal.

b.

The second-level committee will be able to engage independent
experts with expertise relevant to the particular circumstances of
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specific cases when needed, and with the permission of the
beneficiary or the beneficiary’s guardian.
c.

The second level committee shall be composed of persons who do
not hold a political office and are independent of the federal public
service.

6.4 Where the committee denies a claim, it shall provide reasons in simple and
specific language for its decision, and information on supports available for
understanding or contesting the decision. The individual may either ask the
committee to reconsider the decision if new information that is relevant to the
decision is provided, or appeal to an appeals body composed of individuals
agreed to by the parties and hosted by the central administrator. The appeals
body will be non-political and independent of the federal public service.
6.5 The parties will continue to work collaboratively to develop criteria to
identify and expedite the processing of potentially complex claims. Such
situations may include, but not be limited to, a child removed multiple times,
with removals involving different parents and grandparents. The parties have
agreed to develop further guidance on this issue, which would weigh factors
such as: (a) who the biological parent(s) are; and (b) legal guardianship of the
child and other relevant matters.
6.6 With respect to situations where one parent or grandparent is ineligible due to
physical, sexual or psychological abuse, the parties agree that the other
parent or grandparent caring for the child will remain entitled to
compensation where there was no evidence that they perpetrated the abuse or
permitted it to occur or continue.
7.0 Supports for Beneficiaries
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7.1 Where the beneficiary does not have the legal capacity to manage their own
financial affairs, such as where the beneficiary is a child, the child’s guardian
will make choices as to how to deal with the compensation. Where the person
having guardianship is not a parent or caregiving grandparent, the
compensation would be paid into a trust fund, chosen by the person having
legal authority over the beneficiary’s financial affairs. The trust fund selected
must satisfy the following requirements:
a.

Compliance with relevant legislation and regulations;

b.

Demonstration of an excellent track record of financial
accountability, transparency and governance;

c.

Agreement to indemnify beneficiaries from any liability related to
governance of the trust; and

d.

Proof that trust monies for each beneficiary are insured.

7.2 Upon attaining the age of ___, a beneficiary who is a child at the time
compensation is received will be entitled to withdraw their compensation
from the trust fund.
7.3 Upon being identified as an eligible recipient for compensation, ISC will
ensure the central administrator provides the beneficiary with financial
literacy information in a form and content agreed to by the parties, and at no
cost to the beneficiary. In addition to information in writing, workshops,
presentations or other meetings may be used to provide information. The
information will be provided with the goal of supporting beneficiaries to:
a.

Receive the compensation;

b.

Manage the compensation payment;

c.

Plan and save for the future; and

d.

Prevent financial exploitation, fraud and financial abuse.
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7.4 Financial literacy supports will include information resources as well as oneon-one financial advice where it is requested by the beneficiary. The
beneficiary is under no obligation to use the financial literacy resources.
7.5 Every compensation payment shall also be accompanied by notification of
the toll-free communication options, financial information, and information
on how to access other supports. These supports will be provided at no cost
to the beneficiary and with no obligation to use any particular service
provider or institution. This information would also be provided on the ISC
website in English, French, ASL/LSQ and First Nations languages identified
in the Notice Plan.
7.6 ISC has sought a technical interpretation from the Canada Revenue Agency
(“CRA”) concerning whether any compensation received would be treated as
“income” for income tax assessment purposes and will advise the Tribunal as
soon as the CRA provides an opinion/ruling on the matter.
7.7 ISC, in collaboration with other federal government departments, will take
positive measures to obtain the agreement of the provinces, territories and
self-governing First Nations that the receipt of any payments pursuant to the
Tribunal’s Compensation Entitlement Order will not adversely affect the
quantity, nature or duration of any post-majority care services, postsecondary education assistance, social benefits,social assistance benefits, or
employment insurance benefits payable to a beneficiary.
7.8 Canada will take positive measures to obtain the agreement of the necessary
Departments of the Government of Canada that the receipt of any payments
pursuant to the Tribunal’s Compensation Entitlement Order will not affect
the quantity, nature or duration of any social benefits or social assistance
benefits payable to a beneficiary. Such payments include those made under
any Canadian social benefit programs such as Old Age Security, Canada
Pension Plan or the Canada Child Benefit.
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8.0 Non-assignment of Benefits
8.1. No one eligible to receive compensation shall assign their right to receive
compensation to any other individual, group, or legal entity. Applicants shall
be advised at the time of application that they are unable to assign their
compensation to another.
9.0 Amendment of the Framework
9.1. The Framework can be amended at any time with the approval of the
Tribunal, following an agreement of the parties and Canada having
consulted with the CHRC, COO, and NAN. Where the parties disagree on
the necessity for amendment, or the wording of any amendment, the
Tribunal shall determine the issue on motion from the party requesting the
amendment.
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SCHEDULE A
NOT PROVIDED

