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OVERVIEW

1. The Confederacy of Treaty 6 Nations (CT6FN) seek leave to intervene in the
Application for Judicial Review. The Attorney General of Canada (Canada) opposes the
motion and does not agree that the Court should grant the CT6FN intervention rights.

2. The underlying Application concerns the reasonableness of a decision of the
Canadian Human Rights Tribunal (the Tribunal) directing a compulsory remedial process
for national long-term reform of Canada’s First Nations Child and Family Services
Program (FNCFS Program). The Decision is challenged on the basis that the Tribunal
unreasonably interpreted its statutory authority; unreasonably exercised its discretion;
unreasonably failed to consider evidence and submissions of the parties; and breached

principles of procedural fairness and natural justice.

3. Canada does not agree that the CT6FN has satisfied Rule 109(2) of the Federal
Courts Rules (the Rules). The CTO6FN does not explain how it will assist the Court on
deciding the issues raised in the Application and does not explain how its submissions will
be useful. Instead, the CTOFN raise new issues and rely on extrinsic evidence that was not
before the decision-maker, suggesting an intention to adduce new evidence in this judicial
review, contrary to the proper role of an intervener. Moreover, the CT6FN have waited
almost one year since the Application was filed to bring their motion and they do not

explain the extraordinary delay.

4. These factors strongly militate against granting the CT6FN’s request for leave to
intervene. The CT6FN have failed to show how they would assist the Court in assessing
the reasonableness and fairness of the Decision. Granting the CT6FN intervention rights
will complicate and delay the proceedings. The interests of justice do not support the

CT6FN’s intervention.
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PART I - FACTS
A. Background

5. The underlying Application concerns a decision of the Tribunal directing a
compulsory remedial process for national long-term reform of Canada’s First Nations
Child and Family Services Program (FNCFS Program). The Tribunal’s August 20, 2025

decision (Decision) ordered that:

a) by August 29, 2025, Canada must notify the Tribunal whether it will meet with
the National Children’s Chiefs Commission (NCCC), the Assembly of First
Nations (AFN) and the First Nations Child and Family Caring Society of
Canada (Caring Society) to discuss national long-term FNCFS Program
reform;

b) the Caring Society and AFN must consult with the NCCC, First Nations Chiefs,
First Nations, First Nations organizations, and prospective interested parties to
develop an evidence-based long-term FNCFS Program reform plan for outside
of Ontario; Canada is urged participate in the consultations;

c) by December 20, 2025, Canada, AFN and Caring Society must file joint or
separate evidence-based long-term FNCFS Program reform plans for outside
of Ontario, supported by affidavit evidence (reform plans);

d) Canada, AFN and Caring Society must file monthly updates;' and

e) the reform plans must comply with nine parameters as well as other
requirements set out in the Decision.>

6. Additionally, the Tribunal found that its’ Decision, and the parties’ responses to it,
would inform other parts of the proceedings before the Panel, including Jordan’s Principle

interim and long-term reforms.?

7. The CTOFN did not seek interested party status in the underlying Tribunal
proceedings on national, long-term FNCFS Program reform. While the CT6FN brought a

! Affidavit of Duncan Farthing-Nichol (affirmed 22 October 2025) [Farthing-Nichol
Affidavit], Ex CC, paras 118-28 (Application Record of the Attorney General of Canada,
filed September 9, 2026 [ARC], Tab 2CC, pp 563—64).

2 Farthing-Nichol Affidavit, Ex CC, paras 113—14 (ARC, Tab 2CC, pp 561-62).

3 Farthing-Nichol Affidavit, Ex CC, para 115 (ARC, Tab 2CC, pp 562).
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motion for interested party status in the Ontario Final Agreement motion on the FNCFS

Program in Ontario, the Tribunal dismissed its’ motion in September 2025.*
B. Procedural history

8. Almost one year ago, on September 19, 2025, Canada filed its Notice of
Application for judicial review of the Decision. The issues in the application include

whether the Tribunal:

e unreasonably interpreted its statutory authority and ordered unreasonable
remedies;

e unreasonably exercised its discretion;
e unreasonably failed to consider evidence and submissions; and
e breached procedural fairness and natural justice.’

9. On September 22, 2025, the Court ordered that the matter proceed as a specially
managed proceeding and referred it to the Chief Justice for appointment of a case

management judge.® Associate Judge Molgat was assigned as the case management judge.’

10. On October 22, 2025, Canada served its Affidavit under Rule 306 of the Rules.®

* First Nations Child & Family Caring Society of Canada et al. v Attorney General of
Canada (representing the Minister of Indigenous and Northern Affairs Canada), 2025
CHRT 86.

> Notice of Application, filed 19 September 2025 (ARC, Tab 1, p 1-8).

® Document #2, Court File No. T-3594-25 (FC); Affidavit of Jacqueline Anderson, sworn
September 14, 2026, para 2 and Ex A [Anderson Affidavit] (Motion Record of the
Attorney General of Canada [MRC], (MRC Tab 1, p 2-3 and pp 6-8).

" Document #20, Court File No. T-3594-25 (FC); Anderson Affidavit, para 3 and Ex B
(MRC, Tab 1, p 2 and pp 9-10).

8 Document #27, Court File No T-3594-25 (FC); Anderson Affidavit, para 4 and Ex C
(MRC, Tab 1, p 2 and pp 11-21).
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11. On October 30, 2025, counsel for the CT6FN wrote to the Court stating that it

intended to file “its motion to intervene within the next few weeks.”’ It did not do so.

12. A case management conference (CMC) was subsequently held on November 17,

2025 following which the Court issued a Direction that included requiring:

o the parties to provide submissions on the sequencing of the Caring Society’s
proposed motion to strike by November 27, 2025; and

e the parties to provide a proposed timetable for further steps by December 4,
2025 including a schedule for any motions for leave to intervene and the
parties’ common availability for a CMC.!°

13. On November 26, 2025, counsel for Canada wrote to counsel for the CT6FN to
confirm whether the CT6FN still intended to file a motion for leave to intervene. No

response was received from the CT6FN.!!

14. On November 26 and 27, 2025, the parties filed their written submissions on the
sequencing of the Caring Society’s proposed motion to strike, in accordance with the

Court’s Direction.

15. On December 4, 2025, Canada wrote to the Court with the parties’ jointly proposed
timetable that would have the Caring Society and AFN file their motion records to strike
the application by December 15, 2025 and any motions for leave to intervene would be

filed by January 8, 2026."2

 Document #31, Court File No T-3594-25 (FC); Anderson Affidavit, para 5 and Ex D
(MRC, Tab 1, p 2 and pp 22-23).

19 Document #35, Court File No. T-3594-25 (FC); Anderson Affidavit, para 6 and Ex E
(MRC, Tab 1, p 2 and pp 24-26).

' Anderson Affidavit, para 7 and Ex F (MRC, Tab 1, p 2 and pp 27-30).

12 Documents #52—53; Anderson Affidavit, para 9 and Ex G; the Letter from Alicia Dueck-
Read to the Federal Court (4 December 2025) indicated that NAN had not yet responded
with its position on the joint timetable. On December 8, 2025 NAN wrote to the Court
confirming its consent, (MRC, Tab 1, p 3 and pp 31-33).
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16. On December 30, 2025, Canada wrote the Caring Society and AFN noting that they
had not filed their motion records to strike as proposed and therefore Canada would not be

filing its responding motion record by January 12, 2026 as initially proposed.!?

17.  On January 22, 2026, Canada wrote to the Court providing updated availability of
the parties for a CMC should one be required.'*

18. On July 13, 2026, Associate Judge Molgat issued her decision on the parties’
sequencing submissions, ordering that the Caring Society’s proposed motion to strike
would be heard at the hearing of the Application and asked the parties to provide a jointly
proposed timetable by July 24, 2026."°

19. On July 23, 2026, without notice, the Caring Society served Canada with its
affidavit.!®

20. On July 24, 2026, the AFN wrote to the Court, with Caring Society’s consent,
seeking an alternative process for the hearing of the Application. The same day, Canada

wrote to the Court advising it did not agree with the AFN’s proposal.'”’

21. Following further discussion between the parties, on September 2, 2026, Canada
wrote to the Court with the parties jointly proposed timetable with next steps in the

Application.'8

22. On September 3, 2026, without notice, and almost one year after the Notice of

Application was filed, the CT6FN filed their motion seeking leave to intervene in the

I3 Anderson Affidavit, para 10 and Ex H, (MRC, Tab 1, p 3 and pp 34-36).

4 Document #55, Court File no T-3594-25 (FC); Anderson Affidavit, para 11 and Ex I,
(MRC, Tab 1, p 3 and pp 37-39).

15 Document #58, Court File no T-3594-25 (FC); Anderson Affidavit, para 12 and Ex J,
(MRC, Tab 1, p 3 and pp 40-46).

16 Document #63, Court File no T-3594-25 (FC); Anderson Affidavit, para 13 and Ex K,
(MRC, Tab 1, p 4, pp 47-48).

17 Documents #60 and 62, Court File no T-3594-25 (FC); Anderson Affidavit, para 14 and
Ex L, (MRC, Tab 1, p 4 and pp 49-54).

18 Document #64, Court File no T-3594-25 (FC); Anderson Affidavit, para 15 and Ex M,
(MRC, Tab 1, p 4 and pp 55-57).
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Application. The CT6FN did not explain, in argument or evidence, why it delayed bringing

its motion."®

23.  On September 9, 2026, in accordance with the parties’ jointly proposed timetable,
Canada served and filed its Application Record and the Caring Society served and filed its

Notice of Motion and motion record to strike the Application.?’

24, On the request of the Court, on September 11, 2026, Canada filed a Draft Order,
with the agreement of all parties, setting out the remaining deadlines as reflected in the

proposed timetable filed on September 2, 2026.%!
PART III - ISSUES

25. The only issue is whether the CT6FN should be allowed to intervene in the

proceedings.
26.  Canada takes the position that the answer to that question is no.
PART IV — SUBMISSIONS

27. Canada opposes the CT6FN’s motion to intervene. The purpose of the CT6FN’s
intervention is not to assist the Court on its determination of the issues in this Application.
Instead, the CT6FN seek to expand the issues and the evidence beyond the Application and
the evidentiary record. Such an approach is contrary to an intervener’s role and the purpose
of Rule 109. It is Canada’s position that the CT6FN has not satisfied the test for

intervention.

28. In the alternative, if the Court agrees to the CT6FN’s request, it should place

limitations on the CT6FN’s intervention rights, as described below.

19 Confederacy of Treaty Six First Nations [CT6FN] Notice of Motion, filed September 3,
2026.

20 Document #71 and #76, Court File no T-3594-25 (FC); Anderson Affidavit, para 17 Ex
O (MRC, Tab 1, pp 4-5 and pp 61-72).

2 Document #80, Court File No T-3594-25 (FC); Anderson Affidavit, para 18, Ex P (MRC,
Tab 1, p 5 and pp 73-78).
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A. The CTO6FN relies on extrinsic evidence that is not relevant

29. Extrinsic evidence that was not before a decision-maker is not admissible on
applications for judicial review, subject to some exceptions.?? On this motion, the CT6FN
relies on extrinsic evidence that is not relevant to the issues in the motion or the
Application, including new evidence relating to the Loving Justice reform plan, the
Administrative Reform Agreement and the NCCC. The CT6FN’s evidence goes far beyond
supporting its motion to intervene and signals it does not intend to take the issues or the

evidentiary record in the Application as is, contrary to the proper role of an intervener.?

B. The CT6FN have not satisfied Rule 109 of the Rules

30. The only question the Court must decide on a motion to intervene under Rule 109

is whether the intervention “will assist the determination of a factual or legal issue related

to the proceeding.”**

31. The CTOFN have not established that they meet the three-part test for the Court to

exercise its discretion to grant leave:

a.  Will the proposed intervener will make different and useful submissions,
insights and perspectives that will further the Court's determination of the legal
issues raised by the parties to the proceeding, not new issues?

b.  Does the proposed intervener have a genuine interest in the matter before the
Court such that the Court can be assured that the proposed intervener has the
necessary knowledge, skills, and resources and will dedicate them to the matter
before the Court?

c.  Isitin the interests of justice that intervention be permitted?>’

22 Association_of Universities & Colleges of Canada v _Canadian Copyright Licensing
Agency, 2012 FCA 22, paras 19-20.

2 Parkdale Community Legal Services (DVCLS) v Canada, 2024 CanLII 28277, para 50
(FC); Le-Vel Brands, LLC v Canada (Attorney General), 2023 FCA 66, para 34 [Le-Vel|;
Right to Life Association of Toronto and Area v Canada (Employment, Workforce and
Labour), 2022 FCA 67, para 13 [Right to Lifel; Prince Edward Island Fishermen's
Association LTD. v Canada (Attorney General), 2024 FC 520, paras 19-20.

24 Federal Courts Rules, SOR 98-106, as amended, r 109(2)(b) [Rules].

25 Le-Vel at para 19.
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32. When analyzing the first question, the Court considers four sub-questions:
a.  What issues have the parties raised?
b.  What does the proposed intervener intend to submit concerning those issues?
c.  Are the proposed intervener’s positions doomed to fail?

d.  Will the proposed intervener’s arguable submissions assist in the determination
of the actual, real issues in the proceeding?%¢

i. The CT6FN seek to raise new issues in the application for judicial review

33. The issues raised on this Application are whether the impugned Decision:

a.  unreasonably interpreted its statutory authority and ordered unreasonable
remedies;

b.  unreasonably exercised its discretion;
c.  unreasonably failed to consider evidence and submissions; and
d.  breached procedural fairness and natural justice.?’

34.  The role of the Court is to assess whether the Tribunal reasonably and fairly
rendered the Decision.?® Proposed interveners who understand the Court’s role and show
how they may assist the Court on the real issues in the proceeding are more likely to be
admitted.? For an intervention to be useful, it must address the actual issues raised by an

application, rather than new ones.*

35. Here, the CT6FN do not explain how their intended submissions would address and
assist in the determination of the issues that are before the Court. Instead, the CT6FN have

raised new and hypothetical issues relating to the challenges posed by the Alberta

26 Le-Vel, para 19.

27 Notice of Application, filed 19 September 2025 (ARC, Tab 1, p 1-8).

28 Le-Vel, para 42; Right to Life, para 23.

2 Le-Vel, paras 35, 42.

30 Canada (Citizenship and Immigration) v Canadian Council for Refugees, 2021 FCA
13 at paras 26-27 [Canadian Council for Refugees).
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Administrative Reform Agreement; that the Ontario Final Agreement should not form the
basis for national long-term FNCFS Program reform; and insinuate that if the Court
quashes the Decision, it would permit Canada to disregard Treaty rights that requires
judicial oversight to ensure that Canada meets its legal obligations.*' There is no evidence
of the CT6FN’s assertions and the proposed issues have not been raised in the Application.
The CT6FN have not shown that they intend to assist the Court in making a determination
on an issue that is before it but instead seek to raise new issues which is contrary to the role

of an intervener.

ii. The CT6FN’s proposed submissions will not be useful

36. The role of the intervener is to make useful and unique submissions that assist the
court in determining the issues already present in the case.’? In Ishaq, Justice Stratas
explained that, “while many of the suggested topics for intervention are important and
would be fodder for intervention in a case where they are live on the evidentiary record,

this case is not the one.”?

37. The CT6FN’s submissions are framed broadly to address issues that have not been
raised to be decided in the judicial review and which are not live on the record before the
Court. For example, the CTO6FN propose to make submissions on: the importance of
regional considerations in long-term FNCFS Program reform; the importance of rights
holders being involved in implementing long-term FNCFS Program reform once a reform
plan is chosen by the Tribunal; the “wide variety of CFS issues” on First Nations; and the
need for long-term FNCFS Program reform to be consistent with the United Nations

Declaration on the Rights of Indigenous Peoples Act and the Tribunal’s orders.**

31 CT6FN Written Representations, filed 3 September, 2026 [CT6FN Written
Representations], paras 24-25, 31, 33.

32 Canada (Attorney General) v Kattenburg, 2020 FCA 164, para 8, leave to appeal to
SCC refused, 2021 CanLII 24811 (SCC); Canada (Attorney General) v Clayton, 2018 FC
436, paras 188—89; Gitxaala Nation v Prince Rupert Port Authority, 2020 CanLII 382,
paras 53, 55, 57, 60; and Le-Vel, paras 16—18.

33 Canada (Citizenship and Immigration) v Ishag, 2015 FCA 151, paras 39-40.

3% CT6FN Written Representations, para 31.
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38. While these are important questions, they are removed from the specific findings
in the Decision and the evidentiary record. Proposed interveners are required to identify
their intended contributions to the actual, real issues in the proceeding with particularity.®
However, here, the CT6FN puts forward broad topics and asks the Court to recognize them.
This is not the Court’s role.*® Such advocacy does not assist the court in its task of
conducting reasonableness review.?’ Interveners are “guests at a table already set.”8 If the
CT6FN wants to advance its concerns on long term FNCFS Program reform generally, it

may do so through other means, outside of this judicial review proceeding.

39. As the CT6FN has failed to establish that its participation would be useful, the
Court can dismiss the motion on this basis alone. As Justice Stratas stated in Le-Vel,
establishing usefulness “is not a practice advisory or an optional extra. It is part of a binding
regulation. It is law on the books. It is to be followed.”*® If a proposed intervener cannot
persuade the Court that its participation would be useful in determining the issues on

judicial review, the Court must dismiss the motion.*°

fii. The CT6FN’s genuine interest

40. Canada does not dispute that the CT6FN has a genuine interest in how this Court
will decide the case. However, a genuine interest in the development of the law because an
intervener may be affected by the Court’s decision, without more, is insufficient to meet

the test under Rule 109 of the Rules.*!

35 Le-Vel, para 16.

36 Le-Vel, paras 16-18, 20-21.

37 Le-Vel, para 18.

38 Tsleil-Waututh Nation v Canada (Attorney General), 2017 FCA 174 at paras 55-56
[Tsleil-Waututh].

39 Le-Vel, para 14.

40 Le-Vel, para 15, citing Rules, r 109.

*1 Right to Life, para 24.
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iv. Granting the CT6FN’s motion is not in the interests of justice

41. Canada does not agree that the interests of justice support the CT6FN’s
intervention. The CT6FN’s late application and its intended submissions on new issues

militate against the interests of justice supporting its intervention.

42. When analyzing whether the interests of justice support intervention, the Court

considers these four non-exhaustive questions:

a. Is the intervention consistent with the imperatives in Rule 3—e.g., will the
orderly progression or the schedule for the proceedings be unduly disrupted?;

b.  Has the matter assumed such a public, important and complex dimension that
the Court needs to be exposed to perspectives beyond those offered by the
particular parties before the Court?;

c.  Has the first-instance Court in this matter admitted the party as an intervener?;
and

d.  Will adding multiple interveners create the reality or an appearance of
“inequality of arms” or imbalance on one side?*

43.  Interveners are limited to addressing the issues raised by the parties based on the
evidence already on the record.*’ Interveners may not raise new issues or adduce fresh

evidence; they are “guests at the table already set.”**

44. The CT6FN’s intervention would not be consistent with Rule 3 as it intends to raise
new issues and adduce new evidence which would unfairly further delay and complicate
proceedings. The CTO6FN seek to raise new issues that are largely theoretical or too

generalized that are not supported by the evidentiary record on this Application.

45. Moreover, the CT6FN’s motion is very delayed. The CT6FN informed the Court
in October 2025 that it would file a motion to intervene within “the next few weeks.”*

Following a CMC, the Court directed the parties to file a joint proposed timetable of next

2 Le-Vel, para 19.

3 Right to Life, paras 13—14.

M Tsleil-Waututh, paras 55-56.

4 Document #31, Court File No T-3594-25 (FC); Anderson Affidavit, para 5 and Ex D
(MRC, Tab 1, pp 3, 22-23).
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steps, including a date by which motions to intervene would be filed. Canada emailed the
CT6FN on November 26, 2025 seeking confirmation on their intentions to file a motion to
intervene, however CT6FN did not respond.*® Almost one year later, the CT6FN filed its

motion to intervene, without notice or explanation to justify the extraordinary delay.

46. This Court has repeatedly concluded that bringing a motion early demonstrates that
an intervener has a keen interest in the subject matter and monitors the area closely.*’ In
Canadian Council for Refugees, the Federal Court of Appeal noted that “[t]hose really
concerned about a proceeding, who have much to say about it, and who are concerned that
no one else will say it, proceed quickly.”* Here, the CT6FN was aware of the Application
and should have promptly sought to intervene at the start of this litigation. At this point in
the proceedings, the CT6FN’s participation will unfairly delay next steps and increase the
complexity and litigation costs for all parties. Granting the intervention is not in the

interests of justice.
C. Alternatively, the CT6FN’s intervention rights should be limited

47.  In the alternative, if the Court exercises its discretion to grant leave to the CT6FN

to intervene, the CT6FN’s intervention should be limited, as follows:
a.  The CT6FN be permitted to file no more than 10 pages of written submissions;
b.  The CT6FN be permitted no more than 30 minutes of oral submissions;

c.  The CT6FN will not make submissions on the outcome of the judicial review,
duplicate the submissions of the parties, or introduce any new issues; and

d.  The CT6FN are not permitted to file any evidence nor rely on the evidence
filed in their motion record in their submissions.

48. Canada agrees with the CT6FN’s request that they not be liable or eligible for costs

in the proceeding.

4 Anderson Affidavit, para 7 and Ex F (MRC, Tab 1, p 2 and pp 27-30).
47 Le-Vel, paras 26-29.
® Canadian Council for Refugees, para 21.
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PART V — ORDER SOUGHT

49.

50.

The CT6FN’s motion to intervene should be dismissed.

In the alternative, if the Court grants the CTOFN’s leave to intervene, Canada seeks

the following order:

g.

The CT6FN are permitted to file no more than 10 pages of written submissions;
The CT6FN are permitted no more than 30 minutes of oral submissions;

The CT6FN will not provide submissions on the outcome of the judicial review,
duplicate the submissions of the Parties, or introduce any new issues;

The CT6FN are not permitted to file any new evidence nor rely on the evidence
filed in their motion record in their submissions;

Canada, as the Applicant, be permitted to provide 10 pages of written
submissions in response to the CT6FN’s written submissions;

the Parties will serve any remaining documents on the CT6FN as if they were
a party in the proceeding; and

the CT6FN are not liable or eligible for costs in the proceeding.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 14" day of September,

2026.

ATTORNEY GENERAL OF CANADA

Per: Dayna Anderson, Paul Vickery,

Sarah Bird and Alicia Dueck-Read

Tel: 204-294-5563 / 604-754-7013/

431-337-5147

Email: dayna.anderson(@justice.gc.ca
paul.vickery(@justice.gc.ca
sarah.bird@justice.gc.ca
alicia.dueck-read@justice.gc.ca

Counsel for the Applicant,
the Attorney General of Canada
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90 Sparks Street
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K1P 5A5
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