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Court File No T-3594-25

FEDERAL COURT

BETWEEN:
ATTORNEY GENERAL OF CANADA
Applicant

and

FIRST NATIONS CHILD AND FAMILY CARING SOCIETY OF CANADA,
ASSEMBLY OF FIRST NATIONS, CANADIAN HUMAN RIGHTS COMMISSION,
CHIEFS OF ONTARIO, NISHNAWBE ASKI NATION
and AMNESTY INTERNATIONAL CANADA

Respondents

AFFIDAVIT OF DUNCAN FARTHING-NICHOL

I, DUNCAN FARTHING-NICHOL, of the Municipality of Dysart et al, in the Province of

Ontario, AFFIRM AND SAY THAT:

I. Introduction

1. T am employed by Indigenous Services Canada (ISC) as the Director of the Litigation
Management Directorate within the Children, Families and Learning Sector. I started work in

the Litigation Management Directorate in June 2021 and have been in my current role since



October 2022. T hold a Juris Doctor from Harvard Law School and a Bachelor of Arts from the

University of Manitoba.

. I am responsible for managing litigation related to the First Nations Child and Family Services
Program (FNCFS Program) and An Act respecting First Nations, Inuit and Meétis children,
youth and families, SC 2019, c 24. I played a significant role in national negotiations on long-
term reform of the FNCFS Program as well as in advancing the Final Agreement on Long-
Term Reform of the First Nations Child and Family Services Program in Ontario (Ontario
Final Agreement) and the Trilateral Agreement in Respect of Reforming the 1965 Agreement
(Trilateral Agreement) between the Chiefs of Ontario (COQ), Nishnawbe Aski Nation

(NAN), and Canada.

. In my capacity as Director, I have personal knowledge of the facts and matters deposed to in
this affidavit. Where my information came from someone else, I identify the source of my
information and I believe the information to be true. I am authorized to give evidence on behalf

of Canada in support of the application for judicial review.

. In this affidavit, I summarize the background of proceedings before the Canadian Human
Rights Tribunal (Tribunal) with respect to this matter, being the file number T1340/7008, and
specifically the events that have taken place since October 2024 which led to the Tribunal’s

decision in 2025 CHRT 8&0.
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II.

5.

Background of Proceedings

In February 2007, the First Nations Child and Family Caring Society (Caring Society) and the
Assembly of First Nations (AFN) filed a complaint (Complaint) with the Canadian Human
Rights Commission (Commission) under the Canadian Human Rights Act (Act) against the
Attorney General of Canada representing the Minister of Indigenous and Northern Affairs
Canada (Canada). The Complaint alleged that Canada’s funding formula, used to fund First
Nations child and family services, resulted in discriminatorily inequitable levels of child
welfare services to First Nations children living on reserve, as compared to Canadian children
living off-reserve. It also alleged that jurisdictional disputes between the Canada and the
provinces resulted in discriminatory delays or denials of child welfare services to First Nations
children living on reserve. A copy of the Complaint is attached hereto and marked as Exhibit

“A”

On October 14, 2008, the Commission referred the Complaint to the Tribunal for an inquiry
pursuant to the Act. In 2009, COO and Amnesty International Canada (Amnesty) were granted

interested party status in the proceedings.

In First Nations Child and Family Caring Society of Canada and Assembly of First Nations v
Attorney General of Canada (representing the Minister of Indian Affairs and Northern
Development), 2011 CHRT 4, the Tribunal dismissed the Complaint on the basis that the issues
raised were outside the Tribunal’s jurisdiction. This decision was overturned by the Federal
Court in Canada (Canadian Human Rights Commission) v Canada (Attorney General), 2012

FC 445. Canada’s appeal of the Federal Court’s decision was dismissed by the Federal Court
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of Appeal in Canada (Attorney General) v Canada (Canadian Human Rights Commission),

2013 FCA 75.

8. A new panel of the Tribunal was subsequently appointed to re-determine the matter (Panel).
The Panel dismissed Canada’s motion to re-hear the jurisdictional issue and ruled that the
Complaint would be dealt with on its merits. On January 26, 2016, following a series of
interlocutory rulings and a hearing, the Panel ruled that the Complaint was substantiated on its
merits in First Nations Child and Family Caring Society of Canada v Attorney General of
Canada (for the Minister of Indian and Northern Affairs Canada), 2016 CHRT 2 (Merit

Decision).

9. Shortly after the Merit Decision, in 2016, NAN was granted interested party status in the

proceedings.

10. Since the Merit Decision, the Panel has retained remedial jurisdiction over the Complaint. The
Panel has issued approximately thirty-five summary or detailed remedial rulings since 2016.
A list of the Panel’s remedial rulings in this matter, to date, is attached hereto and marked as

Exhibit “B”.

I11. The Consultation Motion

11. On January 14, 2025, the Caring Society filed a notice of motion with the Panel, and on January
27, 2025, an amended notice of motion (Consultation Motion). The Consultation Motion
asked the Panel to provide an expedited determination and order consultations between
Canada, the AFN and the Caring Society on “national long-term reform of the FNCFS

Program, First Nations federal child and family services and Jordan’s Principle”. The
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12.

Consultation Motion also seeks an order whereby the Panel would retain its jurisdiction until

such time as measures are in place to end the discrimination and prevent its recurrence.

Attached hereto and marked as Exhibit “C” is a copy of the Caring Society’s amended notice

of motion.

In line with the schedule and page limits set out by the Panel, the parties and interested parties

filed written submissions and affidavit evidence in response to the Consultation Motion,

including:

a)

b)

d)

On January 14, 2025, the Caring Society filed an affidavit from Katherine Quintana-
James, an amended version of which was filed on February 13, 2025; the amended
affidavit and its exhibits totaled 48 pages and is attached hereto and marked as Exhibit
“p:

On March 3, 2025, the AFN filed an affidavit from Amber Potts; the affidavit and its
exhibits totaled 58 pages and is attached hereto and marked as Exhibit “E”;

On March 13, 2025, Canada filed my affidavit, which outlined changes to the FNCFS
Program since 2016 CHRT 2, background on ISC’s consultative efforts and
negotiations, and summaries of research, studies and external consultations towards
long-term FNCFS Program reform. My affidavit and its exhibits totaled 51 pages and
is attached hereto and marked as Exhibit “F”;

On March 17, 2025, the Caring Society filed a factum, which is attached hereto and
marked as Exhibit “G”;

On March 31, 2025, COO filed a factum, which is attached hereto and marked as

Exhibit “H”;
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f)  OnApril 7, 2025, NAN filed a factum, which is attached hereto and marked as Exhibit
wp.
g) On May 15, 2025, Canada filed a factum, which is attached hereto and marked as
Exhibit “J”; and
h)  On May 22, 2025, the Caring Society filed a reply factum, which is attached hereto and
marked as Exhibit “K”.
13. The Panel decided that no oral hearing would be held for the Consultation Motion. As of the

date of this affidavit, the Consultation Motion remains under reserve with the Panel.

Iv. Procedural backeround regarding 2025 CHRT 80

a. The Panel’s February Direction

14. On February 10, 2025, the Panel, on its own initiative, wrote to the parties and interested parties
(February Direction). The Panel stated that it had “outstanding questions for the parties that
go beyond the Caring Society’s motion for consultation.” The Panel noted its orders in 2018
CHRT 4 and 2022 CHRT 8 and informed the parties and interested parties that it was “seriously
considering options to move forward with the long-term remedial phase” of the proceedings
with respect to the FNCFS Program. The Panel stated that it was giving the parties and
interested parties the opportunity to “share their views” on the Panel’s statements “before it
decides next steps”. The Panel noted that completing the “long-term remedial phase shortly”
would be better for children and that “[rJeform may take longer but can be projected with the
assistance of the studies”. The Tribunal also set out a schedule for the parties and interested
parties to respond, directing that the Caring Society, AFN, COO and NAN share their views
by February 24, 2025; the Commission by March 3, 2025; and Canada by March 17, 2025.

Although served with the February Direction, Amnesty was not directed to provide its views
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15.

16.

17.

and did not provide a response. A copy of the February Direction is attached hereto and marked

as Exhibit “L”.

The Parties’ Responses

On February 19,2025, counsel for the Caring Society wrote to the Panel requesting that Canada
be directed to share its views first, with all other parties and interested parties to respond
thereafter. The AFN supported the Caring Society’s request. A copy of the email thread from
the Caring Society and the AFN to the Panel, dated February 19, 2025, is attached hereto and

marked as Exhibit “M”.

On February 24, 2025, NAN filed a letter with the Panel in response to the Caring Society’s
request and the February Direction, a copy of which is attached hereto and marked as Exhibit
“N”. NAN took no position on the issue of scheduling, set out a brief history of its efforts
towards long-term reform of the FNCFS Program, and stated that Canada, COO and NAN had
reached provisional agreements for long-term FNCFS Program reform in Ontario, being the

Ontario Final Agreement and the Trilateral Agreement.

COO filed a similar letter with the Panel on February 24, 2025, in response to the Caring
Society’s request and the February Direction, a copy of which is attached hereto and marked
as Exhibit “O”. COO also took no position on the issue of scheduling, set out a brief history
of its efforts towards long-term reform of the FNCFS Program, and stated that Canada, COO
and NAN had reached provisional agreements for long-term FNCFS Program reform in
Ontario. COO also asked for an opportunity to update the Panel by February 28, 2025 on the

status of the ratification of the two draft agreements.
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18.

19.

20.

21.

Also on February 24, 2025, in response to the Caring Society’s request and the February

Direction, Canada wrote to the Panel stating:

...we note that the purpose of the Panel’s request is simply to gather the parties’
views about the extended length of time taken to implement final long-term FNCFS
Program reforms. Our understanding of the Tribunal’s request is that it does not call
for argument or rebuttal. It is simply intended to inform the Panel’s management of
these proceedings.

Canada also stated that if it would be of assistance to the Panel, Canada was willing to “share
its views in advance of the other parties.” A copy of Canada’s February 24, 2025 email is

attached hereto and marked as Exhibit “P”.

On February 27, 2025, the Panel emailed the parties and interested parties with an amended
schedule for responses to the February Direction. The Panel agreed to receive an update on the
ratification status of the two Ontario draft agreements by February 28, 2025, but did not address
Canada’s understanding of the February Direction, as set out in Canada’s February 24, 2025
email. A copy of the Panel’s February 27, 2025 emailed scheduling amendment is attached

hereto and marked as Exhibit “Q”.

On February 28, 2025, COO wrote to the Panel, advising that the Ontario Final Agreement and
Trilateral Agreement were ratified by the NAN Chiefs on February 25, 2025, and the Ontario
Chiefs-in-Assembly on February 26, 2025. These agreements represented agreed-upon long-
term reform of the FNCFS Program in Ontario and addressed the need for reform of the 1965
Canada-Ontario Memorandum of Agreement Respecting Welfare Programs for Indians. A

copy of COQO’s February 28, 2025 letter is attached hereto and marked as Exhibit “R”.

On March 17, 2025, Canada wrote to the Panel in response to the February Direction. Canada’s

letter included an explicit reference to, and reliance upon, my affidavit which was filed with
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the Panel on March 13, 2025 with respect to the Consultation Motion (Exhibit “F”). A copy

of Canada’s March 17, 2025 response is attached hereto and marked as Exhibit “S”.

22. Other parties and interested parties provided their responses to the February Direction as

follows:

a)

b)

d)

On March 24, 2025, the Caring Society filed a letter response and also included a copy
of the March 19, 2025 letter from the National Children’s Chiefs’ Commission
(NCCQO) to the Prime Minister and materials related to Jordan’s Principle, including
the Institute of Fiscal Studies and Democracy’s interim briefing on Jordan’s Principle
and print outs of two ISC Jordan’s Principle websites. A copy of the letter and

enclosures is attached hereto and marked as Exhibit “T”;

On March 24, 2025, the AFN filed a letter, which was later retracted and replaced with
a different letter dated March 31, 2025, followed by a clarification letter on April 4,
2025. On April 25, 2025, the Tribunal confirmed that it would remove AFN’s March
24, 2025 response from the Tribunal’s official record. Copies of the March 31, 2025,
April 4, 2025, and April 25, 2025 correspondence are attached hereto and marked

respectively as Exhibits “U”, “V” and “W”;

On March 24, 2025, NAN filed an email response indicating that it was making no
submissions. A copy of the March 24, 2025 email is attached hereto and marked as

Exhibit “X”;

On March 24, 2025, COO filed an email response indicating it was making no

submissions but reserved the right to file further submissions should new interested
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parties be added to the proceedings and make submissions concerning Ontario. A copy

of the March 24, 2025 email is attached hereto and marked as Exhibit “Y”’; and

On March 31, 2025, the Commission filed a letter response. A copy of the March 31,

2025 letter is attached hereto and marked as Exhibit “Z”.

c¢. July Case Management Conference Call

23. T have been informed by Department of Justice legal counsel, Dayna Anderson, and do verily

beli

eve that on July 25, 2025, the Panel held a case management conference call (July CMCC).

At the July CMCC, the Panel:

a)

b)

discussed the schedule for a motion brought by COO, NAN and Canada to approve the
Ontario Final Agreement, the next steps for interested party motions, and issues related

to Jordan’s Principle;

asked whether Canada would consider voluntarily meeting with the NCCC, but
indicated that it did not require a response from Canada at the CMCC and did not ask

Canada to report back to the Panel with its position; and

indicated that it had intended to discuss at the CMCC how best to advance long-term

reform, but due to time constraints, a further CMCC would be scheduled for this
purpose.
A copy of the Panel’s summary of the July CMCC is attached hereto and marked as Exhibit

“AA”. A copy of the Panel’s opening remarks at the July CMCC, as shared by the Panel,

1s attached hereto and marked as Exhibit “BB”.

10
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24.

25.

26.

27.

The Panel’s Decision, 2025 CHRT 80
On August 20, 2025, the Panel issued 2025 CHRT 80, with respect to its February Direction
and the parties’ and interested parties’ responses (Decision). A copy of the Panel’s Decision is

attached hereto and marked as Exhibit “CC”.

Canada’s Letters, the Panel’s Supplemental Reasons and Amended Decision
On August 29, 2025, Canada sent a letter to the Panel, seeking clarification on the Decision. A

copy of Canada’s August 29, 2025 letter is attached hereto and marked as Exhibit “DD”.

On September 12, 2025, the Panel responded to Canada’s August 29, 2025 letter with
additional reasons and clarifications (September 12 Supplemental Reasons). A copy of the

Panel’s September 12 Supplemental Reasons are attached hereto and marked as Exhibit “EE”.

On September 17, 2025, the Panel issued:

a) an amended Decision, removing the words “some of” from paragraph 113 of the
Decision (Amended Decision), a copy of which is attached hereto and marked as

Exhibit “FF”;

b) an email, where the Panel explained its reasons for issuing the Amended Decision
(September 17 Supplemental Reasons), a copy of which is attached hereto and

marked as Exhibit “GG”’; and

c) a letter, where the Panel provided excerpts from prior rulings relied on when making
the Amended Decision (September 17 Additional Supplemental Reasons), a copy of

which is attached hereto and marked as Exhibit “HH”.

11

19



28. On September 22, 2025, the Caring Society filed its monthly update with the Tribunal as

ordered in the Decision, which is attached hereto and marked as Exhibit “II”.

29. On September 25, 2025, Canada filed its monthly update with the Tribunal as ordered in the

Decision, which is attached hereto and marked as Exhibit “JJ”.

30. On October 3, 2025, the Panel issued a Direction on the scope of the proceedings “[i]n advance
of the upcoming case management conference” and “with a view to advancing these
proceedings in a timely, orderly and constructive manner” (October 3 Direction). The October

3 Direction indicated that:

a) the Complaint and subsequent rulings did not include the Northwest Territories or First
Nations children living off-reserve, except for children living off reserve being
included under Jordan’s Principle within the parameters explained in the Tribunal’s

rulings and orders;

b)  while the Tribunal respects the Chiefs-in-Assembly’s resolutions to include First
Nations children off reserve and in the Northwest Territories, neither the Chiefs nor the

NCCC can confer additional jurisdiction upon the Tribunal; and

c) the Chiefs-in-Assembly encouraging additional First Nations to participate in these
proceedings “does not assist the Tribunal in fulfilling its mandate” and “risks

undermining the work of all parties within the dialogical process”.

A copy of the October 3 Direction is attached hereto and marked as Exhibit “KK”.

12
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NOTICE OF MOTION

TAKE NOTICE THAT THE COMPLAINANT, THE FIRST NATIONS CHILD AND
FAMILY CARING SOCIETY OF CANADA (the “Caring Society”) makes this motion in
writing to the Canadian Human Rights Tribunal located at 240 Sparks Street, 6th Floor West,

Ottawa, Ontario.

This motion is for relief to ensure that this Tribunal’s Orders of 2016 CHRT 2, 2016 CHRT 10,
2016 CHRT 16, 2018 CHRT 4, 2022 CHRT 8 and all other orders related to First Nations Child
and Family Services and Jordan’s Principle are effective, specifically regarding Canada’s legal
obligation to consult with the co-complainants regarding the long-term reform of the First Nations

Child and Family Services Program (“FNCFS Program”) and Jordan’s Principle.

AND TAKE NOTICE THAT THIS MOTION IS FOR:

1. An Order directing consultation between Canada, the Assembly of First Nations (the
“AFN”) and the Caring Society on the national long-term reform of the FNCFS Program, First
Nations federal child and family services and Jordan’s Principle in line with the Tribunal’s Order

of February 1, 2018 (2018 CHRT 4) and its related consultation orders.

3. An Order that the Tribunal retain jurisdiction until such time as measures are in place to

end the discrimination and prevent its recurrence.
4. Such further relief as the Caring Society may advise and this Tribunal may permit.

AND TAKE NOTICE THAT THE GROUNDS FOR THE MOTION ARE:

1. The Tribunal has made clear in all its rulings that a dialogic approach to crafting remedies
is a critical tool in eliminating discrimination identified by the Tribunal in 2016 CHRT 2 (and
Canada’s subsequent non-compliance) and preventing its recurrence. This approach was upheld

and endorsed by the Federal Court in its September 29, 2021 order in 2021 FC 969.
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2. On January 26, 2016, (2016 CHRT 2 — the “Merits Decision”) the Tribunal substantiated
the complaint brought by the Caring Society and the AFN, determining that the FNCFS Program,
corresponding funding formulas and other related child and family services provincial/territorial
agreements, discriminated against First Nations children and families, contrary to s. 5 of the
Canadian Human Rights Act. The Tribunal ordered Canada to (i) cease its discriminatory practices
and reform the FNCFS Program and /965 Agreement to reflect the findings in this decision; (ii)
cease applying its narrow definition of Jordan’s Principle and to take measures to implement the
full meaning and scope of Jordan’s Principle; and (iii) take measures to prevent the recurrence of

the discrimination found by the Tribunal.

3. On February 1, 2018 (2018 CHRT 4 — the “Actuals Decision™) the Tribunal found that
Canada was not in compliance with the Merits Decision and its previous orders and had not moved
quickly enough in taking meaningful steps to cease its discriminatory practices under the FNCFS
Program. The Tribunal made findings with respect to the ongoing lack of prevention services,
including that “the current manner in which prevention funds are distributed while unlimited funds
are allocated to keep children in care is harming children, families, communities and Nations in
Canada. [...] This is a striking example of a system built on colonial views perpetuating historical
harm against Indigenous peoples, and all justified under policy” (Actuals Decision at paras. 119
and 121). In the result, the Tribunal ordered Canada to pay the actual costs of, inter alia,
prevention/least disruptive measures, intake and investigate, legal fees and building repairs by
fully reimbursing First Nations Child and Family Services Agencies (“FNCFS Agencies”),
retroactive to January 26, 2016.

4. In the Actuals Decision, the Tribunal also ordered Canada to “consult not only with the
Commission, but also directly with the AFN, the Caring Society, the [Chiefs of Ontario (“COQO”)]
and the [Nishnawbe Aski Nation (“NAN”)] on the orders made in this ruling, the [Merits]
Decision and its other rulings. [Canada] is ordered to enter into a protocol with the AFN, the Caring
Society, the COO, the NAN and the Commission on consultations to ensure that consultations are

carried out in a manner consistent with the honor of the Crown and to eliminate the discrimination

substantiated in the Decision with the complainants [emphasis added]” (para. 400).
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5. Pursuant to the Tribunal’s consultation order made in the Actuals Decision, on March 2,
2018, the Parties agreed to a consultation protocol, which, among other things, established the
Consultation Committee on Child Welfare (“CCCW?”). The consultation protocol contemplated
consultation on both immediate relief measures and long-term reform: “The mandate of the CCCW
is to oversee the development and implementation relief measures ordered by the Canadian Human
Rights Tribunal (CHRT) and encompassed by the Consultation Protocol, including those relating

to Jordan’s Principle, and its role shall be extended to mid and long term relief measures unless

otherwise agreed to by the parties [emphasis added]”.

6. Between 2018 and 2020, the parties participated in the CCCW, and consultation took place
on a number of important immediate measures, as well as the compensation framework in relation

to 2019 CHRT 39.

7. In 2021, the parties negotiated an Agreement in Principle on long-term reform of the
FNCFCS Program and Jordan’s Principle (the “AIP”), which was signed on December 31, 2021.
However, it was necessary for the Caring Society to end its involvement in the AIP in December
2023 to bring a motion for non-compliance in relation to Jordan’s Principle, to ensure that Canada
fully complies with this Tribunal’s Jordan’s Principle orders and ends the resulting discrimination
for First Nations children, youth and families. The parties were unable to agree to terms for the

Caring Society’s return to negotiations outside the AIP framework.

8. On July 11, 2024, Canada, the AFN, COO and NAN released a draft final agreement on
long-term reform of the FNCFS Program (the “Draft FSA”). Throughout August, September and
October 2024, the Caring Society attempted to reconvene the CCCW to allow for consultation on
the Draft FSA. In keeping with the consultation protocol, the Caring Society also shared with
Canada (and with AFN, COO and NAN) its suggested amendments to the Draft FSA in an effort
to directly engage with Canada on long term solutions in relation to the discrimination identified
by the Tribunal. Canada refused to consult with the Caring Society on the long term reform
solutions set out in the Draft FSA, in breach of the consultation order in the Actuals Decision,
contrary to the consultation protocol, and contrary to the dialogic approach underscored by this

Panel.
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9. In October 2024, the First Nations-in-Assembly did not accept the Draft FSA and directed
further negotiations to bring amendments to the Draft FSA in order to end Canada’s discrimination

in First Nations child and family services and Jordan’s Principle and to prevent its recurrence, as

set out in AFN Resolutions 60/2024 and 61/2024.

10.  In December 2024, the First Nations-in-Assembly reiterated their commitment to a new
negotiation process to seek amendments to the Draft FSA and called on Canada to obtain a new
mandate by early January 2025, as set out in AFN Resolutions 88/2024, 89/2024, and 90/2024.
AFN Resolution 90/2024 called on Canada to obtain a new negotiation mandate within thirty (30)
days in full alignment with AFN Resolutions 60/2024 and 61/2024.

11. On December 9, 2024, the Caring Society sent a letter to Canada, the AFN, COO and NAN
extending an invitation to meet to discuss returning to the negotiation table in light of, and in line

with, the resolutions passed by the First Nations-in-Assembly.

12. On January 7, 2025, in response to the Caring Society’s December 9, 2024, letter, Canada
advised that Canada will negotiate an agreement on long-term reform of the FNCFS Program with
COO and NAN, and that Canada does not currently have a mandate to negotiate a long term reform

agreement on a national basis.

13. On January 8, 2025, the Caring Society wrote to Canada asking that it commit to return to
the negotiation table, in line with the Actuals Decision, the CCCW Protocol and the resolutions
passed by the First Nations-in-Assembly and requested a response by January 10, 2025. The
Caring Society underlined that Canada’s approach to negotiating only with COO and NAN raises
serious concerns regarding the Honour of the Crown and retaliatory conduct pursuant to the

Canadian Human Rights Act.

14. On January 10, 2025, Canada wrote to the Caring Society and advised it could not answer

whether it would come back to the table.

15. On January 14, 2025, Canada wrote again to the Caring Society to advise that it was not
prepared to negotiate long term reform of the FNCFS Program based on the First Nations-in-
Assembly’s resolutions. Canada’s correspondence did not propose any path towards the

identification and implementation of long term reforms outside of Ontario.
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16. Section 53(2) of the Canadian Human Rights Act, R.S.C. 1985, c. H-6;
17. Rules 1(6), 3(1), and Rule 3(2) of this Tribunal’s Rules of Procedure; and
18. Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will accompany this motion:

(a) The affidavit of Katherine Quintana-James, affirmed January 14, 2025; and
(b) Such further and other materials as counsel may advise and this Tribunal may permit.

Dated: January 14, 2025, Amended January 27, 2025

Sarah Clarke
David P. Taylor
Robin McLeod

Counsel for the Caring Society

ORIGINAL TO: Canadian Human Rights Tribunal
c/o Judy Dubois, Registry Officer
240 Sparks Street, 6th Floor West
Ottawa, ON KI1A 1J4

Paul Vickery, Sarah-Dawn Norris and Meg Jones
Department of Justice Canada

50 O’Connor Street

Ottawa, ON K1A OHS

Counsel for the Respondent, Attorney General of Canada
ASSEMBLY OF FIRST NATIONS
Stuart Wuttke and Adam Williamson

55 Metcalfe Street, Suite 1600
Ottawa, ON KI1P 6L5

Counsel for the Co-complainant Assembly of First Nations
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CANADIAN HUMAN RIGHTS COMMISSION
Anshumala Juyal and Khizer Pervez

344 Slater Street, 8th Floor

Ottawa, ON KI1A 1E1

Counsel for the Canadian Human Rights Commission

OLTHUIS KLEER TOWNSHEND LLP
Maggie E. Wente, Jessie Stirling and Ashley Ash
250 University Avenue, 8th Floor

Toronto, ON MS5H 3E5

Counsel for the Interested Party, Chiefs of Ontario

FALCONERS LLP

Julian N. Falconer, Meaghan Daniels and Shelby Percival
10 Alcorn Avenue, Suite 204

Toronto, ON M4V 3A9

Counsel for the Interested Party, Nishnawbe Aski Nation

STOCKWOODS LLP

Justin Safayeni, Stephen Aylward and Taskeen Nawab
TD North Tower

77 King Street West, Suite 4130

Toronto, ON M5K 1H1

Counsel for the Interested Party, Amnesty International
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Docket: T1340/7008

CANADIAN HUMAN RIGHTS TRIBUNAL

BETWEEN:

FIRST NATIONS CHILD AND FAMILY CARING SOCIETY OF CANADA and
ASSEMBLY OF FIRST NATIONS

Complainants

- and -

CANADIAN HUMAN RIGHTS COMMISSION

Commission

- and -

ATTORNEY GENERAL OF CANADA
(representing the Minister of Indigenous Services Canada)

Respondent

- and -

CHIEFS OF ONTARIO, AMNESTY INTERNATIONAL and
NISHNAWBE ASKI NATION

Interested Parties

AFFIDAVIT OF KATHERINE QUINTANA-JAMES

1. I am employed as a legal assistant at Clarke Child & Family Law, counsel for the
complainant First Nations Child and Family Caring Society of Canada (the “Caring Society”) in
this matter. Part of my responsibilities involve assisting with the Caring Society file with respect
to proceedings before the Canadian Human Rights Tribunal. As such, I have knowledge of the
facts hereafter deposed to except for those matters which are stated to be based upon information

provided by others, all of which information I believe to be true.
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2. I am advised by Sarah Clarke, counsel for the Caring Society and do verily believe, that
the Caring Society, as well as the other Parties and Interested Parties to this proceeding, are each
a member of the Consultation Committee on First Nations Child Welfare (the “CCCW”). The
CCCW was constituted as a result of a Consultation Protocol entered into by the parties on March
2, 2018 (the “Consultation Protocol”), pursuant to an order made by the Tribunal on February 1,
2018.

3. I am advised by Ms. Clarke and do verily believe that on July 11, 2024, Canada, the AFN,
COO and NAN released a draft final agreement on long-term reform of the FNCFS Program (the
“Draft FSA”). On August 7, 2024, Raymond Shingoose, President of the Caring Society, wrote
to Minister Hajdu, Minister of Indigenous Services. Minister Hajdu responded to Mr. Shingoose’s

letter on October 17, 2024. A copy of this correspondence is attached hereto at Exhibit “A”.

4. Between September 12, 2024, and September 26, 2024, Ms. Clarke wrote to counsel for
Canada and the other parties regarding consultation. On September 26, 2024, Ms. Clarke and
Christopher Rupar (counsel for Canada) had an email exchange wherein Mr. Rupar indicated he
would get back to the Caring Society regarding its proposed meeting. Ms. Clarke provided Mr.
Rupar with a copy of the Caring Society’s proposed amendments to the Draft FSA. Ms. Clarke
also shared the proposed amendments with the other Parties and Interested Parties on the same
date. A copy of this correspondence, without the proposed amendments are attached hereto as

Exhibit “B”.

5. On October 2, 2024, Ms. Clarke received a letter from Maggie Wente, counsel for Chiefs
of Ontario, who wrote to the Caring Society on behalf of the AFN, COO, NAN and Canada. On
October 4, 2024, Mr. Rupar wrote to David Taylor, co-counsel for the Caring Society, stating that
Canada was willing to meet with the Caring Society under the parameters set out in Ms. Wente’s
letter of October 2, 2024. A copy of the October 2, 2024 correspondence and October 4, 2024

correspondence is attached hereto as Exhibit “C”.

6. I am advised by Ms. Clarke and do verily believe that during the Special Chiefs Assembly
in October 2024, the First Nations-in-Assembly passed a number of resolutions, including
Resolutions 60/2024 and 61/2024. A copy of Resolutions 60/2024 and 61/2024 were filed with
the Tribunal by the AFN on December 9, 2024.
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7. I am advised by Ms. Clarke and do verily believe that during the Special Chiefs Assembly
in December 2024, the First Nations-in-Assembly passed a number of resolutions, including
Resolutions 88/2024, 89/2024, and 90/2024. A copy of Resolutions 88/2024, 89/2024, and
90/2024 are attached hereto as Exhibit “D”.

8. On October 29, 2024, Ms. Clarke wrote to counsel for Canada, the Parties and the
Interested Parties, following the Special Chiefs Assembly in Calgary. A copy of this
correspondence is attached hereto as Exhibit “E”. The Caring Society received no response from

Canada to this correspondence.

9. On December 9, 2024, Ms. Clarke wrote to counsel for Canada, the Parties and the
Interested Parties, following the Special Chiefs Assembly in Ottawa. A copy of this

correspondence is attached hereto as Exhibit “F”.

10. On January 7, 2025, Ms. Clarke received correspondence from Paul Vickery, counsel for
Canada. A copy of that correspondence (dated January 6, 2025 but received by email January 7,
2025) is attached hereto as Exhibit “G”.

11. On January 8, 2025, Ms. Clarke responded to Mr. Vickery’s letter. A copy of Ms. Clarke’s
responding letter is attached hereto as Exhibit “H”.

12. On January 10, 2025, Mr. Vickery responded to Ms. Clarke’s letter. On January 14, 2025,
Mr. Vickery sent further correspondence to Ms. Clarke. A copy of Mr. Vickery’s letters are
attached hereto as Exhibit “I”.

AFFIRMED before me via video conference
on this 13" day of February, 2025 in
accordance  with O. Reg.  431/20,
Administering Oath or Declaration Remotely.
The Commissioner was in Toronto, Ontario
and the affiant was in Toronto, Ontario.

N N N N N N N N N N

Commissioner for taking Affidavits KATHERINE
Robin McLeod QUINTANA-JAMES
LSO #91164M
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This Exhibit “A” to the Affidavit of
Katherine Quintana-James affirmed
before me this 13™ day of February,

2025

A Commissioner for taking Affidavits etc.

Robin McLeod
LSO #91164M
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1/14/25, 1:44 PM FW: Letter to Minister Hajdu - Robin McLeod - Outlook

From: Caring Society Reception <reception@fncaringsociety.com>
Date: Thursday, January 9, 2025 at 12:12 PM

To: Stephanie Wellman <wellmans@fncaringsociety.com>
Subject: FW: Letter to Minister Hajdu

From: Caring Society Reception <reception@fncaringsociety.com>

Date: Wednesday, August 7, 2024 at 4:43 PM

To: Patty.Hajdu@parl.gc.ca <Patty.Hajdu@parl.gc.ca>, randi.anderson@sac-
isc.gc.ca <randi.anderson@sac-isc.gc.ca>

Cc: Cindy Blackstock <cblackst@fncaringsociety.com>

Subject: Letter to Minister Hajdu

Dear Minister Hajdu,

Further to Dr. Blackstock’s text conversation, please see attached letter regarding the
Draft Final Settlement Agreement on First Nation Child and Family Services.

Dr. Blackstock looks forward to discussing this matter further with you.
Thank you,

Harmony Eshkawkogan

Administrative Assistant

First Nations Child and Family Caring Society
Reception@fncaringsociety.com
613-230-5885

42

about:blank?windowld=SecondaryReadingPane1 2/2



43



-2.-

support pillars (band-aid, unsustainable short-term solutions) put in place” (2022
Canadian Human Rights Tribunal 8, paragraph 34). The Caring Society’s proposals to
maintain funding at actuals and Canadian Human Rights Tribunal oversight are
incompatible with the objective of developing long-term solutions for comprehensive
reform.

Canada, the Assembly of First Nations, Chiefs of Ontario and Nishnawbe Aski Nation
negotiated an agreement that respects the inherent right of First Nations to
self-determination in the area of child and family services, including by providing
significant flexibility to align resources with community priorities. The Caring Society
proposes a model that does not advance this objective. The Caring Society’s proposal
that prevention funding be allocated entirely to agencies fails to recognize the
expressed direction of rights holders to play a more active role in decisions surrounding
the delivery of child and family services.

Canada shares the Caring Society’s commitment to a long-lasting solution that is in the
best interest of First Nation families and children, and that is what this Final Agreement
would achieve. The Final Agreement sets out a ten-year commitment that will provide
greater stability and opportunity to those delivering services to First Nations children
and families. It contains the comprehensive reform required for the Canadian Human
Rights Tribunal’s oversight to come to an end, and a reform that aligns with First
Nations’ inherent right to self-determination in child and family services.

Canada remains willing to meet with the Caring Society, the Assembly of First Nations,
Chiefs of Ontario and Nishnawbe Aski Nation for confidential discussions on the Final
Agreement.

We look forward to continuing our work together to realize a better future for First
Nations children.

Yours sincerely,

The Honourable Patty Hajdu P.C., M.P.

c.c.. Ontario Regional Chief Abram Benedict
Grand Chief Alvin Fiddler
Deputy Grand Chief Bobby Narcisse
Vice Chief David Pratt
Stuart Wuttke
Adam Williamson
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This Exhibit “B” to the Affidavit of
Katherine Quintana-James affirmed
before me this 13th day of February,

2025

A Commissioner for taking Affidavits etc.

Robin McLeod
LSO #91164M
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This Exhibit “C” to the Affidavit of
Katherine Quintana-James affirmed
before me this 13th day of February,

2025

A Commissioner for taking Affidavits etc.

Robin McLeod
LSO #91164M
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