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OVERVIEW

1. The three-member panel assigned to conduct this inquiry (the Panel) has only one remaining
member. That development raises a legal question concerning the Panel's continuing authority and a
separate question concerning the appropriate composition of the Panel going forward. To protect the
Tribunal's authority, ensure that future steps occur within statutory, administrative and common law
limits, and safeguard the public interest in maintaining confidence in the Tribunal's adjudicative
processes, Canada acted promptly to bring this question before the Chairperson.

2. Canada submits that the Panel is inquorate and can no longer exercise the authority assigned
to it as a three-member adjudicative body. Since the Panel’s composition must be addressed, Canada
further submits that the Chairperson should reassign the proceeding to a three-member panel.
Canada's request arises solely from Member Lustig's resignation and the resulting issues concerning
quorum, authority, and panel composition. It does not concern the participation of any particular
member and Canada does not seek to delay the proceedings.

POINTS IN ISSUE

3. The issues are: (a) whether the Panel, originally constituted as a three-member decision-
making body, may continue to exercise statutory authority in the absence of two of its three members;
and (b) whether the Chairperson should exercise her authority under section 49(2) of the Canadian
Human Rights Act (CHRA) to reassign a three-member panel due to the complexity of the complaint.

SUBMISSIONS

A. The Panel is inquorate
4. The Panel’s authority to continue exercising the Tribunal’s statutory functions is not limited

to the interpretation of section 49(2) of the CHRA, in isolation.! The Tribunal is a creature of statute

! Contra Member Marchildon’s July 31, 2026 Submissions, pp 3—4 [Member Marchildon’s Submissions].



and may exercise only the authority conferred upon it by Parliament. In determining the scope of that
authority, the Chairperson must consider all applicable statutory provisions and common law rules

that govern the operation of federal statutory bodies.

5. The CHRA does not authorize a three-member panel to become a single-member inquiry
simply because two members are absent. The CHRA distinguishes between an inquiry conducted by
a single member and one conducted by a three-member panel, not only at the time of assignment but
throughout the inquiry and up to its conclusion.? Nothing in the CHRA provides that an inquiry
assigned to a three-member panel because “the complexity of the complaint requires the inquiry to be
conducted by three members” automatically converts into a single-member inquiry when two
members are no longer available.® Such a result would undermine the purpose of section 49(2) and
effectively negate the Chairperson's determination that the complexity of the complaint required

adjudication by three members.

6. Nor does section 48.2(2) of the CHRA support that result.* That provision permits a former
member, with the Chairperson's approval, to continue participating in and conclude an inquiry
notwithstanding the expiry of their appointment.® It preserves the member's ability to participate in
the inquiry; it does not alter the composition of a panel or authorize a three-member panel to proceed
as a single-member inquiry. Had Parliament intended to confer such authority, it would have done so

expressly.

2 Canadian Human Rights Act, RSC 1985, ¢ H-6 at s 49(2)—(3), 49(5)—(6), 50, 52, 53, 58, 60(1)(b) [CHRA]; contra
Assembly of First Nations’s August 7, 2026 Submissions, paras 5, 8—9 [AFN’s Submissions].

3 Contra Member Marchildon’s Submissions, pp 4—6; contra AFN’s Submissions, paras 5, 7; contra First Nations
Child and Family Caring Society of Canada’s August 7, 2026 Submissions, paras 8—10 [Caring Society’s
Submissions].

4 Contra AFN’s Submissions, para 7.

5 CHRA, s 48.2(2), citing s 48.3, 48.6, 50, 52-58.
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7. Absent contrary legislative intention, the default quorum rules in the Infterpretation Act
apply.® The Chairperson constituted the Panel as a three-member body, to exercise the Tribunal’s
jurisdiction and powers as a panel.” The Panel is therefore an "association" within the meaning of the
Interpretation Act.® Because the Panel consists of “a fixed number” of members, “at least one-half of
the number of members. . .constitutes a quorum”.’ Parliament expressed no contrary intention in the
CHRA.

8. In any event, quorum is also a common law concept that applies when not specified in a
statute.!® When statutory jurisdiction and powers are assigned to a group of individuals, the default
common law quorum is a majority of the group.!! The Chairperson’s assignment of the inquiry to a
three-member panel allows the panel to exercise jurisdiction and powers as a panel. As a result, even
if s 22(2) of the Interpretation Act does not apply, the common law quorum for a three-member panel
would be a majority (i.e., two members).

9. As a three-member statutory “association” with only one remaining member, the Panel is
inquorate and cannot continue to exercise statutory authority. Quorum ceases to exist where less than
half of the members of a panel are present, as occurred after Member Lustig’s departure.'? Section
22(2) of the Interpretation Act implicitly and expressly contemplates vacancies in multi-member

bodies and preserves the authority of the remaining members only where their number is not less than

¢ Interpretation Act, RSC 1985, ¢ I-21, s 3(1) [Interpretation Act].

7 CHRA, s 49(2); First Nations Child and Family Caring Society of Canada et al. v. Attorney General of Canada (for
the Minister of Indian and Northern Affairs Canada), 2012 CHRT 16 at para 19 [2012 CHRT 16].

8 Interpretation Act, s 22(2); CHRA, s 49(2)—(3), 49(5)—(6), 50, 52, 53, 58, 60(1)(b).

9 Interpretation Act, s 22(2)(a)(i).

10 Contra Member Marchildon’s Submissions, pp 3-6; contra AFN’s Submissions, paras 6—7; contra Caring Society’s
Submissions, para 8.

"Murray v Rockyview (Development Appeal Board), 1980 ABCA 113 at para 62; Boucher v Métis Nation of Alberta
Association, 2009 ABCA 5 at para 36.

12 Interpretation Act, s 22(2)(a).
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quorum.'? Even if s 22(2) of the Interpretation Act does not apply, the common law leads to the same
result.

10. None of the authorities relied upon by the responding parties support continuation by a sole
member. Rafeek is distinguishable because the governing statute did not establish a body consisting
of a specified number of members.'* Reference re Tariff Board Act confirms that vacancy provisions
do not reduce the number of members required to perform a statutory function; and the portion relied
upon by the AFN concerns what is now section 22(1) of the Interpretation Act, not the distinct quorum
and vacancy provisions in section 22(2).'> Faghihi is distinguishable because, unlike the Immigration
Act, section 49(2) of the CHRA expressly contemplates assignment to a three-member panel where
the complexity of the complaint requires it. '® Once constituted, that panel must exercise its authority
as a three-member body. The Tribunal's procedural discretion cannot override Parliament's chosen
adjudicative structure.

B. The Chairperson should reassign the inquiry to a three-member panel
The reasons that justified a three-member panel in 2012 remain compelling
11. The Tribunal assigned this matter to a three-member panel in 2012 because of its complexity,
significance, and novel nature, and because the matter would benefit from the insight and contribution
of additional members.!” Those considerations remain all the more compelling today, as the
proceeding has become even more complex than it was in 2012. In addition to continuing to address
issues of substantial public importance, it now includes multiple ongoing litigation streams, additional

interested parties, new evidentiary records and full-scale federal policy reform.

13 Interpretation Act, s 22(2)(b)—(c).

4 Rafeek v Canada (Min of Employment & Immigration), (1986) 5 FTR 5, 1986 CarswellNat 833 (FC); contra
AFN’s Submissions, para 9.

15 In re Tariff Board Act, 1977 CanLII 3121 (FCTAD); contra AFN’s Submissions, para 10.

16 Faghihi v Canada (Minister of Citizenship and Immigration) (TD), [2000] 1 FC 249, aff’d 2001 FCA 163; contra
Caring Society’s Submissions, para 7.

172012 CHRT 16 at paras 19-22, 28-30.
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12. Canada seeks to preserve the adjudicative structure that the complainants originally sought
and that the Tribunal itself determined was appropriate. Canada's request is tied directly to Member
Lustig’s resignation and the resulting legal issues. It is not driven by any substantive disagreement
with prior Tribunal decisions or orders (many of which were issued on consent), ongoing proceedings,
or the timing of future hearings. Canada raised the issue only after the circumstances giving rise to it
occurred.

13. Against this background, Canada's request cannot fairly be characterized as a "systemic
obstruction", exceptional, tactical, or otherwise inconsistent with the history of this proceeding.'® The
absence of two panel members has not diminished the considerations that originally led to the three-
member assignment.

A three-member panel best serves the public interest

14. A three-member panel would reflect the complexity and scale of the remaining issues,
promote deliberative decision-making, and enhance public confidence in the Tribunal's processes.
Canada acknowledges that the Chairperson has authority to reassign either a single-member inquiry
or a three-member panel.!” However, the issue is not whether additional members may assist with
particular aspects of the proceeding.?® The issue is whether the inquiry itself should continue before
three members. Given the complexity, significance, and ongoing scope of this matter, Canada submits
that it should.

Canada does not seek delay

15. Canada agrees that these proceedings must continue expeditiously and does not seek delay,

suspension of existing timetables, or adjournment of upcoming proceedings. Canada raised this issue

18 Contra Member Marchildon’s Submissions, p 9; contra Caring Society’s Submissions, paras 19-21.
19 CHRA, s 49(2).
20 Contra Member Marchildon’s Submissions, pp 6, 16.
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promptly because it sought to address a threshold question regarding the Panel's authority before
further substantive steps were taken. Efficiency is important, but expediency cannot determine
questions of statutory authority. Resolving the issue now helps protects the legitimacy of future
orders.

C. Canada requested the Panel’s Reconstitution, not Member Marchildon’s Removal

16. Canada’s request concerns the Panel’s composition, not the participation of any particular
member. Canada requested that the Chairperson restore the Panel to its previous three-member
composition, but did not propose that any specific member should or should not sit on a reconstituted
panel, and did not ask that Member Marchildon be excluded.?!

17. The Tribunal has repeatedly recognized that assignment and reassignment decisions belong
to the Chairperson, not the parties: "It is not for the complainant or any other party to a Tribunal
inquiry to decide which member will be assigned a complaint or whether a complaint should be
reassigned. It is the responsibility of the Tribunal's chairperson to assign complaints to members."*?
18. Canada's request expressly recognizes and respects that framework. Canada has not attempted
to select who should hear this matter or to influence the composition of any reconstituted panel. Any
request from the parties to assign a specific panel member or members is improper, absent an express
request from the Chairperson.

D. Continuity does not determine the Panel’s authority or composition

19. The principal issue is whether the Panel retains authority to carry on. Questions of continuity,

institutional knowledge and familiarity with the record do not resolve that issue. If the Panel is

inquorate, continuity cannot cure the absence of legal authority.

21 Contra Member Marchildon’s Submissions, pp 7-10, 15-16.
22 Constantinescu v Correctional Service Canada, 2022 CHRT 13 at para 156; see also Hugie v T-Lane Transportation
and Logistics, 2020 CHRT 25 at para 33.
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20. Continuity may be relevant to the Chairperson’s determination of who should hear this
ongoing inquiry. But it does not answer whether “the complexity of the complaint requires the inquiry

to be conducted by three members”.?*

21. Canada's request concerns panel composition, not the participation of any particular member.
The identity of any member assigned to a reconstituted panel is a matter exclusively for the

Chairperson, and Canada makes no submissions in that regard.

22. These proceedings are over a decade into the remedial stage, with the Panel retaining
jurisdiction to supervise implementation of its orders over time. That jurisdiction belongs to the
Tribunal as an institution, not to any particular member. Changes in panel membership are sometimes
unavoidable in long-running proceedings and do not undermine the Tribunal’s ability to act through
a properly constituted panel.
23. The Tribunal can fairly and effectively adjudicate future matters through a properly
constituted panel using the existing record, prior decisions and the parties’ submissions. New
members would not be asked to re-determine issues already decided. Rather, they would adjudicate
future matters using the Tribunal's documented record, with the assistance of the parties’ counsel.

E. Member Marchildon's views do not resolve the questions before the Chairperson
24, Canada recognizes Member Marchildon's lengthy service in this matter and does not question
her commitment to First Nations children and families. However, several aspects of her response are
not relevant to the questions before the Chairperson.
25. Member Marchildon repeatedly frames the issue as one concerning her personal removal from
the proceeding, which is a request that Canada did not make. She further characterizes Canada's

request as a "systemic obstruction", suggests that Canada relies upon "procedural technicalities",

2 CHRA, s 49(2).
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raises concerns regarding "judge shopping", and emphasizes that no party other than Canada raised
concerns regarding panel composition.>*

26. Respectfully, these comments provide limited assistance in resolving the issues before the
Chairperson. They proceed from assumptions concerning Canada's request that are not supported by
its terms. Moreover, they focus on perceived motives, speculative consequences, and the continued
participation of a particular member, rather than the legal questions before the Chairperson.

27. Those questions are whether the Panel retains statutory authority and whether “the complexity
of the complaint requires the inquiry to be conducted by three members”.?*> These questions do not
turn upon the number of parties supporting a particular legal position or whom they represent.?® The
quorum issue concerns the legal authority of the Panel and must be determined by reference to the
governing statutory framework and legal context. Likewise, the panel composition issue concerns the
appropriate exercise of the Chairperson’s statutory authority under section 49(2), not the continued
participation of any particular member.

28. The Attorney General of Canada has a responsibility to act in the public interest and to ensure
that statutory decision-makers exercise only the authority conferred upon them by Parliament.
Canada's request reflects that responsibility, and arose solely because Member Lustig's resignation
created a legal issue concerning the Panel's continuing authority and composition. Canada
categorically rejects any suggestion that its request is obstructionist, tactical, or intended to delay the
proceeding, impede remedies, disadvantage First Nations children and families, or influence the

identity of the decision-maker.?’

24 Contra Member Marchildon’s Submissions, pp 9-10, 15.

25 CHRA, s 49(2).

26 Contra Member Marchildon’s Submissions, p 10; Chiefs of Ontario and Nishnawbe Aski Nation’s August 7, 2026
Submissions, para 5.

27 Contra Member Marchildon’s Submissions, pp 9-10, 15; contra Caring Society’s Submissions, paras 12-13, 16,
19-20, 23; contra AFN’s submissions, paras 17, 20-21.
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29. The Panel previously recognized that legal questions raised by an interested party may have
implications for panel composition and any resulting change in composition is a matter for the
Chairperson.?® The fact that a legal issue now raised by Canada may likewise have implications for
panel composition does not make it obstructionist, tactical, or otherwise improper. Like any other

legal issue, it should be resolved on its merits.

F. Conclusion
30. The Chairperson should find that the Panel, originally constituted as a three-member panel,
no longer possesses quorum and cannot continue to exercise the authority assigned to it. To remedy
the issue, the Chairperson should reassign the inquiry to a three-member panel pursuant to section
49(2) of the CHRA.
31. In the alternative, if the Chairperson concludes that she has already exercised her discretion
to reassign the inquiry to a single-member, the Chairperson should nevertheless exercise her
discretion to reassign it to a three-member panel, having regard to its complexity, significance, and
continuing scope.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.
DATED at the City of Winnipeg, in the Province of Manitoba, this 14" day of August,

2026.

ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Prairie Regional Office

601 — 400 St. Mary Avenue
Winnipeg, MB R3B 4KS5

28 First Nations Child and Family Caring Society of Canada and Assembly of First Nations v. Attorney General of
Canada (representing the Minister of Indigenous and Northern Affairs Canada), 2026 CHRT 50 at paras 261-64 .
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Ottawa, ON K1A 1J4
Email: Registry.Office@chrt-tcdp.gc.ca
judy.dubois@tribunal.gc.ca

AND TO: Conway Baxter Wilson LLP/s.r.1
Suite 400 — 411 Roosevelt Avenue
Ottawa, Ontario K2A 3X9

Per: David P. Taylor / Kiana Saint-Macary

Tel: 613-691-0368

Email: dtaylor@conwaylitigation.ca
kasaintmacary(@conwaylitigtation.ca

Counsel for the First Nations Child and Family Caring Society of Canada

AND TO: Clarke Child & Family Law
Suite 950 — 36 Toronto Street
Toronto, Ontario M5C 2C5

Per: Sarah Clarke
Tel: 416-260-3030
Email; sarah(@childandfamilylaw.ca

Counsel for the First Nations Child and Family Caring Society of Canada

AND TO: Fasken Martineau DuMoulin LLP
55 Metcalfe Street, Suite 1300
Ottawa, Ontario KI1P 6L5

Per: Peter N. Mantas, Clive Ngan and Gabrielle Cyr
Tel: 613-236-3882
Email: pmantas@fasken.com

cngan(@fasken.com

gcyr(@fasken.com
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Counsel for the Co-complainant Assembly of First Nations

Canadian Human Rights Commission

Per: Anshumala Juyal / Khizer Phervez

244 Slater Street, 8" Floor

Ottawa, Ontario K1A 1E1

Email: anshumala.juyal@chrc-ccdp.gc.ca
khizer.pervez@chrc-ccdp.gc.ca

Counsel for the Canadian Human Rights Commission

Olthuis Kleer Townshend LLP
Per: Maggie E. Wente / Jessie Stirling /Ashley Ash / Katelyn Johnstone
250 University Avenue, 8" Floor
Toronto, Ontario M5H 3ES5
Email: mwente@oktlaw.com
istirling@oktlaw.com
aash@oktlaw.com
kjohnstone@oktlaw.com

Counsel for the Interested Party, Chiefs of Ontario

Falconers LLP
Per: Julian N. Falconer / Asha James / Shelby Percival / Meaghan Daniel
10 Alcorn Avenue, Suite 204
Toronto, Ontario M4V 3A9
Email: julianf@falconers.ca
ashaj@falconers.ca
shelbyp@falconers.ca
meaghand@falconers.ca

Counsel for the Interested Party, Nishnawbe Aski Nation

Stockwoods LLP
Per: Justin Safayeni / Stephen Aylward
TD North Tower
77 King Street West, Suite 4130
Toronto, Ontario M5K 1H1
Email: justins@stockwoods.ca
stephenA @stockwoods.ca
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Counsel for the Interested Party, Amnesty International

Stockwoods LLP

Per: Justin Safayeni / Spencer Bass

TD North Tower

77 King Street West, Suite 4130

Toronto, Ontario M5K 1H1

Email: justins@stockwoods.ca
stephenA @stockwoods.ca

Counsel for the Interested Party, Taykwa Tagamou Nation and Chippewas of
Georgina Island

First Nations of Quebec and Labrador Health and Social Services
Commissions
Per: Pierre-Simon Cleary, Sophie Gagné and Marc-Olivier Brousseau
250, place Chef Michel Laveau, local 102
Wendake, Quebec GOA 4V0
Email: pcleary@cssspngl.com

sophie.gagne@cssspngl.com

mobrousseau@cssspngl.com

Counsel for Interested Party, First Nations of Quebec and Labrador Health and
Social Services Commissions and Assembly of First Nations Quebec-Labrador

Stockwoods LLP

Per: Daniel Goudge and Alexandra Heine

TD North Tower

77 King Street West, Suite 4130

Toronto, Ontario M5K 1H1

Email: dang@stockwoods.ca
alexandrah@stockwoods.ca

Counsel for the Interested Party, Our Children Our Way

Fox LLP

Per: Carly Fox and Jasen Erbeznik

79 Redwood Meadows Drive

Redwood Meadows, Alberta T3Z 1A3

Email: cfox@foxllp.ca
jerbeznik@foxllp.ca

Counsel for the Interested Party, the Assembly of Manitoba Chiefs
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Cochrane Sinclair LLP

Per: Harold Cochrane and Alyssa Cloutier

Swan Lake First Nation

115-300 Alpine Way

Headingley, Manitoba R4H OE1

Email: hcochrane@cochranesinclair.ca
acloutier(@cochranesinclair.ca

Counsel for the Interested Party, the Southern Chief’s Organization

Aird & Berlis LLP
Per: Scott Smith, Alexander DeParde and Taskeen Nawab
Brookfield Place
181 Bay Street, Suite 1800
Toronto, Ontario M5J 2T9
Email: ssmith@airdberlis.com
adeparde@airdberlis.com
tnawab@airdberlis.com

Counsel for the Interested Party, the National Children’s Chief’s Commission

Smith Law Droit Inc.
Per: Liam A. Smith and Tuma T.W. Young, K.C. NWL, IPC
P.O. Box 8010 Membertou PO
Membertou First Nation, Nova Scotia B1S 2NO
Email: liam@smithlawinc.com
tuma@smithlawinc.com

Counsel for the Interested Party, the National Children’s Chief’s Commission
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