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Dear Members Marchildon and Lustig:
Re: First Nations Child and Family Caring Society of Canada et al. v.

the Attorney General of Canada et al.
Tribunal File: T1340/7008

Thank you for the opportunity to respond to the First Nations Child and Family Caring Society
(Caring Society) March 6, 2026, correspondence and for the extension to March 23, 2026.

This response is provided in advance of an upcoming case management conference. If the
Tribunal plans to issue a further ruling on Jordan’s Principle, we request notice of the issues

to be decided and an opportunity for the parties to file evidence and written submissions.

. THE CONSULTATION PROTOCOL

The 2018 Consultation Protocol, agreed to by all parties, provides that Indigenous Services
Canada (ISC) will fund consultation activities related to Jordan’s Principle and the First
Nations Child and Family Services (FNCFS) Program, but not litigation costs. The Protocol
also anticipates funding based on an agreed-upon workplan and annual budget.

From 2018 to 2024, at the Caring Society’s request, ISC took a flexible approach and funded
the Caring Society through uncapped reimbursement, without a workplan, budget,
contribution agreement, or detailed documentation. During this period, the Caring Society
received at least $7.6 million in funding.’

The Caring Society’s 2024 decision to withdraw from long-term reform negotiations and
oppose the draft Final Agreement on Long-term Reform of the FNCFS Program, while

1 Affidavit of Duncan Farthing-Nichol, affirmed March 13, 2025 (Farthing-Nichol Affidavit) at paras 84-86.
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advancing its positions primarily through litigation on both the Program and Jordan’s
Principle, made itincreasingly difficult for ISC to determine whether claimed expenses were
eligible consultation costs. Despite these challenges, ISC continued to fully reimburse the
Caring Society in 2024-25 in the approximate amount of $1M.

Given these difficulties, and to align with the Consultation Protocol and ensure fiscal
accountability and transparency, ISC reset its administrative approach on February 6, 2025.
Uncapped reimbursement is no longer available, and consultation funding now requires an
agreed-upon workplan and annual budget.? This is a basic expectation for stewardship of
public funds and was agreed to in the Consultation Protocol.

The Caring Society sought judicial review of this decision on March 10, 2025.2 The matter
remains before the Federal Court and has been held in abeyance while resolution was
discussed. After a year without progress, ISC agreed—at the Caring Society’s request—to
pause the matter again so it could be brought to the Tribunal in March 2026.

Canada remains willing to fund eligible consultation activities under the Consultation
Protocol. But in accordance with the Protocol’s terms, Canada requires that an agreed-
upon workplan and annual budget be put in place, with funding to flow through a standard
contribution agreement.*

1. JORDAN'’S PRINCIPLE UPDATE

This letter provides a brief update on the implementation of Jordan’s Principle, including
2025 CHRT 6. Additional information can be provided upon request.

Since the last update in 2025, Canada has reviewed the 2025 IFSD needs assessment and
completed an internal audit of Jordan’s Principle. Both reports found that the current
approach is not sustainable. Their key findings, summarized below, show the need for a
more structured framework and changes to how Jordan’s Principle is delivered to support
long-term stability.

IFSD Needs Assessment
In 2022 CHRT 8, with the consent of all parties, the Tribunal ordered Canadato fund Jordan’s

Principle research by the Institute for Fiscal Studies and Democracy (IFSD), including a data
assessment and a needs assessment.® The Caring Society held the contracts with IFSD, and

2 Farthing-Nichol Affidavit at para 85.

3 Federal Court File Number T-814-25.

4 A model contribution agreement can be found at: Funding Agreement Template.
52022 CHRT 8 at para 171.
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the research was intended to support negotiations on long-term Jordan’s Principle reform.®
The data assessment was completed in September 2022.7

Even after the Caring Society withdrew from long-term reform negotiations in early 2024, ISC
continued to fund the IFSD needs assessment. It was to examine existing programs and
services, identify gaps, estimate the cost of closing those gaps, and provide
recommendations for improving the delivery and sustainability of Jordan’s Principle.?

IFSD’s Considerations for the Sustainability of Jordan’s Principle was completed in August
2025.° IFSD found that, based on available data, it was not possible to identify service gaps
for children or determine whether needs caused by jurisdictional or service gaps are being
met.”® For example, data is not systematically collected on why a child seeks Jordan’s
Principle support, such as a refusal from an existing federal program or a lack of available
service.

IFSD concluded that major reform is needed to ensure the effectiveness and long-term
sustainability of Jordan’s Principle."" It found that the current model does not allow the
government to identify service gaps or unmet needs. IFSD made seven recommendations,
including restructuring Jordan’s Principle, improving data collection and performance
tracking, stabilizing funding during a transition period, and maintaining the Regional Working
Group.™

ISC is considering these recommendations as it continues to improve the current interim
Jordan’s Principle model to ensure it can meet its legal obligations towards First Nations
children.

Jordan’s Principle Audit

ISC also completed an internal audit of Jordan’s Principle, released in May 2025."3 Like the
IFSD needs assessment, the audit found that the current model is not sustainable. Key
reasons include growing demand, unclear eligibility rules, and an expanding range of funded
products and services.™

The audit noted that while 2016 CHRT 2 set out the core elements of Jordan’s Principle, later
Tribunal orders, including by consent, added detailed operational requirements. This has

8 Farthing-Nichol Affidavit at paras 78-79.

7 Data Assessment and Framing of an Analysis of Substantive Equality through the Application of Jordan’s
Principle, dated September 2022, filed with the Tribunalin November 2022.

8 Farthing-Nichol Affidavit at para 79

9 IFSD, Considerations for the sustainability of Jordan’s Principle (August 2025) (IFSD Needs Assessment).
°|FSD Needs Assessment at pages 4-5 and 10.

" IFSD Needs Assessment at pages 19, 26, 36 and 55.

3 Audit of Jordan’s Principle, Internal Audit Report prepared by: Audit and Assurance Services Branch (Audit
Report).
4 Audit Report at page iii.
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led to a reactive, process-heavy model that limits ISC’s ability to manage the initiative
effectively and sustainably within the government context. ®

The audit identified ways to improve implementation, including supporting long-term
sustainability, improving consistency and efficiency, and streamlining access to supports.
It recommended that ISC:

e putinplace clearroles, responsibilities, and management controls;

e improve processing efficiency, including through technology where appropriate;

e reduce overlap with other ISC programs and provincial or territorial services; and

e clarify how Jordan’s Principle fits within ISC’s broader programs and develop
guidance for consistent implementation. '®

ISC is working to address these findings and recommendations.
Need for Operational Reform

Since 2016, when the Tribunal ordered that ISC fully implement Jordan’s Principle,’’
significant progress has been made. Following multiple Tribunal orders, ISC has approved
funding for millions of services for First Nations children and families. ®

Canada has also confirmed that $1.55 billion will be available to support Jordan’s Principle
requests from April 2026 to March 31, 2027, including $775 million in new funding.

However, the current approach to delivering Jordan’s Principle is not sustainable and has
contributed to the growing backlog. Based on IFSD’s research and ISC’s experience
delivering the initiative under Tribunal orders and Federal Courts decisions, a new
operational approach is needed. This approach must respect the intent of Jordan’s
Principle, while ensuring it can be delivered effectively, sustainably, and without the
continued provision of products, services and supports that are “a thousand miles away
from the normative standard”."

Improvements are needed to stabilize funding and move from an unpredictable model to
one that can be managed reliably within the government context.

2025 CHRT6

Although ISC believes a new operational approach is needed, it has continued to make best
efforts to implement the Tribunal’s orders, including 2025 CHRT 6.

S Audit Report at pages 2-3.

8 Audit Report at pages 17, 34, 34, 38 and 40.
72016 CHRT 2 at para 481.

82025 CHRT 6 at para 360.

192025 CHRT 6 at para 55.
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Canadaengaged in good-faith consultations under 2025 CHRT 6 to try to reach operationally
workable solutions with the parties. These efforts included a lengthy Tribunal-assisted
mediation with Member Harrington, which the Tribunal ended in September 2025. Canada
then funded private mediation with the Honourable Gerald Morin, a highly respected jurist
and eminent First Nations leader, but this process also did not lead to resolution.

During these mediations, ISC continued work on the other requirements of 2025 CHRT 6.
Key progress includes:

e ISC applied the Tribunal’s interim definition of “urgent” in 2025 CHRT 62° and triaged
and prioritized those requests, reducing the urgent backlog from 25,000 in December
2024 to 240 as of March 11, 2026;

e As urgent requests were largely addressed, ISC increased efforts to reduce the
non-urgent backlog, including contacting families for missing information and
cleaning data in its systems;

e |ISC prioritized direct payments to service providers and advance funding
arrangements to minimize the need for families to incur costs directly. In 2024-25,the
vast majority of funding (over 88%) was delivered either through contribution
agreements or direct payments to vendors.

e In February 2025, ISC issued a Jordan’s Principle Operational Bulletin to improve
clarity and efficiency and to better define what types of requests are appropriate.?’
The Bulletin sets documentation requirements and notes that certain requests—
such as new homes, elite sports, international travel without exceptional medical
need, and non-medical supports like child care, furniture, or vehicles—will generally
not be approved unless required for substantive equality. In the meantime, ISC
continues to assess requests individually in line with Tribunal orders for substantive
equality, best interests of the child and access to culturally appropriate services.

Despite these efforts, high demand and unclear decision-making parameters mean a large
backlog remains. As of March 11, 2026, 119,736 requests had not yet been decided. New
requests continue to be received daily, and although volumes are decreasing, they remain
high.

Additional challenges have also emerged, including difficulty staffing the External Expert
Review Committee, despite multiple procurement efforts.

While Jordan’s Principle has helped meet many needs, delivering it through iterative orders,
without clear operational rules, has led to an unsustainable system. ISC is of the view that
lasting solutions require broader policy reform outside this complaint process. Until such

202025 CHRT 6 at paras 153, 155-56, 161, 165: there are two levels of urgent services, including urgent cases
involving reasonably foreseeable irremediable harm (requiring immediate response) and urgent cases
requiring action within 12 hours. Urgent cases may include “life-threatening cases”, end-of-life/palliative care,
risk of suicide, risk to physical safety, no access to basic necessities, risk of entering the child welfare system,
caregivers and children fleeing from domestic violence, and bereavement in some cases.

21|SC, Jordan’s Principle Operational Bulletin (February 10, 2025).
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reform occurs, further operational orders alone will not resolve the backlog or underlying
issues, whether through adjudication or consent.

1. MONTHLY UPDATES

In 2025 CHRT 80, the Tribunal required monthly updates on progress toward long-term
FNCFS reform plans outside Ontario. Canada understood this requirement to apply only
until the plans were filed, after which the Tribunal would set a fair adjudication process.
Canada has made several attempts to agree on a simple and fair schedule with the Caring
Society and the AFN, but those proposals were rejected.

Despite this, the Caring Society has continued to file monthly updates. These updates
challenge Canada’s evidence, include unsworn and hearsay information, and make
extensive arguments. This raises concerns about procedural fairness. Evidence should be
tested through cross-examination, and arguments should be made through formal written
and oral submissions.

While we recognize that the Tribunal is not a court, this proceeding involves significant
remedial powers and, inthese circumstances, requires a high degree of procedural fairness.
Canada therefore respectfully asks the Panel to clarify whether monthly updates are still
required and whether it intends to consider the Caring Society’s updates dated January 29,
2026, and March 6, 2026.

Sincerely,

7

Dayna Anderson
Senior General Counsel

CC:
David Taylor and Kiana Saint-Macary Sarah Clarke
Conway Baxter Wilson LLP Clarke Child and Family Law
400-411 Roosevelt Avenue 36 Toronto Street, Suite 950
Ottawa, Ontario K2A 3X9 Toronto, Ontario M5C 2C5
Email: dtaylor@conwaylitigation.ca Email: sarah@childandfamilylaw.ca
ksaintmacary@conwaylitigation.ca
Counsel for the Complainant, First Counsel forthe Complainant, First Nations
Nations Caring Society of Canada Caring Society of Canada
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Maggie Wente, Jessie Stirling-Voss,

Ashley Ash, Katelyn Johnstone and

Jenna Rogers

Olthuis Kleer Townshend LLP

250 University Avenue, 8th Floor

Toronto, Ontario M5H 3E5

Email: mwente@oktlaw.com

jstirling@oktlaw.com

aash@oktlaw.com
kjohnstone@oktlaw.com
jrogers@oktlaw.com

Counsel for the Interested Party,
Chiefs of Ontario

Julian N. Falconer, Asha James,

Shelby Percival and Meghan Daniel

Falconers LLP

10 Alcorn Avenue, Suite 204

Toronto, Ontario M4V 3A9

Email: julianf@falconers.ca
ashaj@falconers.ca
shelbyp@falconers.ca
meghand@falconers.ca

Counsel for the Interested

Nishnawbe Aski Nation

Party,

Pierre-Simon Cleary, Sophie Gagne and

Marc-Olivier Brousseau

First Nations of Quebec and Labrador

Health and Social Services Commissions

250, place Chef Michel Laveau, local 102

Wendake, Quebec GOA 4V0

Email: pcleary@cssspngl.com
lbmouellet@cssspngl.com
mobrousseau@cssspngl.com

Counsel for the Interested Party, First
Nations of Quebec and Labrador Heath
and Social Services Commission
(FHQLHSCC) and the Assembly of First
Nations Quebec Labrador (AFNQL)
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Peter N. Mantas

Fasken Martineau DuMoulin LLP

55 Metcalfe Street, Suite 1300

Ottawa, Ontario K1P 6L5

Email: pmantas@fasken.com

Anshumala Juyal and Khizer Pervez

Canadian Human Rights Commission

344 Slater Street, 8th Floor

Ottawa, Ontario K1A1E1

Email: Anshumala.Juyal@chrc-ccdp.gc.ca
khizer.pervez@chrc-ccdp.gc.ca

Counsel forthe Complainant, Assembly of
First Nations

Justin Safayeni and Stephen Aylward

Stockwoods LLP

TD North Tower

77 King Street West, Suite 4130

Toronto, Ontario M5K 1H1

Email: justins@stockwoods.ca
stephenA@stockwoods.ca

Counsel for the Interested Party, Amnesty
International

Carly Fox and Jasen Erbeznik

Fox LLP

79 Redwood Meadows Drive

Redwood Meadows, Alberta T3Z 1A3

Email: cfox@foxllp.ca
jcurrie@foxllp.ca

Counsel for Interested Party, Assembly of
Manitoba Chiefs
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Harold Cochrane and Alyssa Cloutier

Cochrane Sinclair LLP

Swan Lake First Nation

115-300 Alpine Way

Headingley, Manitoba R4H OE1

Email: hcochrane@cochranesinclair.ca
acloutier@cochranesinclair.ca

Counsel for the Interested Party, Southern
Chief’s Organization

Scott Smith, Alexander DeParde and

Taskeen Nawab

Aird & Berlis LLP

Brookfield Place

181 Bay Street, Suite 1800

Toronto, Ontario M5J 2T9

Email: ssmith@airdberlis.com
adeparde®@airdberlis.com
tnawab@airdberlis.com

Counsel for the Interested Party, National
Children’s Chief’s Commission
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Daniel Goudge and Alexandra Heine

Stockwoods LLP

TD North Tower

77King Street W, Suite 4130

Toronto, Ontario M5K 1H1

Email: dang@stockwoods.ca
alexandrah@stockwoods.ca

Counsel for the Our

Children Our Way

Interested Party,

Liam A. Smith and Tuma T. W. Young, KC,

NWL, IPC

Smith Law Droit Inc.

P.O. Box 8010 Membertou PO

Membertou First Nation, Nova Scotia

B1S 2NO

Email: iam@smithlawinc.com
tuma@smithlawinc.com

Counsel for the Interested Party, National
Children’s Chief’s Commission
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