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Date: 20200310
Docket: T-1673-17
Citation: 2020 FC 321
CLASS PROCEEDING
BETWEEN:

CHERYL TILLER, MARY-ELLEN
COPLAND AND DAYNA ROACH

Plaintiffs

and

HER MAJESTY THE QUEEN

Defendant

REASONS FOR ORDER
(Settlement Approval)

PHELAN J.

I Introduction

[1] The Settlement Agreement at issue here follows upon the settlement approval in Merlo v
Canada, 2017 FC 533 [Merlo-Davidson], which dealt with gender and sexual orientation based
harassment and discrimination of women who worked in the Royal Canadian Mounted Police
[RCMP] as “Regular Members, Civilian Members and Public Service Employees™ since

September 16, 1974 — the first date on which women were eligible to join the RCMP.
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[2] While the issue of counsel fees is part of the Settlement Agreement, it is separate from

this approval and is the subject of a separate and distinct decision.

[3] This Settlement Agreement is designed to address similar conduct in a RCMP controlled
workplace experienced by women who worked with or volunteered with the RCMP but for
whom the RCMP was not their employer and therefore those persons were not part of the “Merlo

Class”.

[4] On June 21, 2019, the Representative Plaintiffs and the Defendant entered into a
settlement for this group as set out in the “Settlement” (including its recitals, schedules and
appendices). On October 1, 2019, the parties entered into a supplemental agreement which
contains the terms of Appointment of the Administrator and the Assessor [Supplemental

Agreement].

[5] For purposes of these Reasons and the Approval Order, the two agreements, the
Settlement and the Supplemental Agreements, together form the “Settlement Agreement”, unless

otherwise indicated.

[6] The Settlement Agreement establishes a confidential claims process for compensation
ranging from $10,000 to $220,000. It is to be a non adversarial process and contains the feature
of a non-retaliation directive so that Class Members still working with the RCMP may claim

without fear of retaliation.
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[7] The parties have asked for Court approval of the Settlement Agreement, the proposed
form, content and manner of distribution of the notice of settlement approval [Notice], the
appointment of Deloitte LLP to administer the Settlement Agreement and the appointment of the
Honourable Louise Otis, the Honourable Pamela Kirkpatrick and the Honourable Kathryn

Neilson as Assessors of the claims process established under the Settlement Agreement.

[8] For the Reasons set forth, the Court approves the Settlement Agreement and the related

documents and appointments and consequently the action will be dismissed.

11. Background

A. Overview

[9] This action was commenced November 2, 2017. The Plaintiffs allege that the RCMP was
negligent and in breach of s 15 of the Canadian Charter of Rights and Freedoms, Part I of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, ¢ 11, in failing
to take reasonable measures to ensure that “Primary Class Members” could work in an
environment free of gender and sexual orientation based harassment and discrimination. The
Plaintiffs further allege that the Defendant Crown is liable for the action of individuals who
worked for the RCMP and were at all material times Crown servants pursuant to the Crown
Liability and Proceedings Act, RSC 1985, ¢ C-50. The Plaintiffs claim that this conduct caused

them psychological and physical injuries.
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[10] Following service of materials in March 2018 for a contested certification application, the
parties rapidly engaged in settlement discussions over a period of approximately one year

starting in June 2018. These discussions resulted in the Settlement.

[11]  As aresult, the claim was amended for settlement purposes and an Amended Statement

of Claim filed in April 2019.

[12] Following further discussions with and submissions to the Court, the action was certified
for settlement purposes on July 5, 2019. As discussed later, the proper description of the Class
was a complicated matter. It is also important to note that the Class was defined and settled for

settlement purposes only — a point repeated by the Defendant.

[13] Merlo-Davidson is an essential backdrop and driving factor in this proceeding. As part of
the Certification Order, Klein Lawyers LLP and Higgerty Law were appointed Class Counsel.
Both firms have experience in class action litigation and Klein Lawyers were one of the class
counsel in Merlo-Davidson. Their experience and recommendation is one factor which the Court

must consider in approving this Settlement Agreement.

[14]  While this case moved into the settlement negotiation phase very quickly and given
Merlo-Davidson, hotly contested litigation was not on the horizon, the Plaintiffs, necessarily,
began the work for a contested certification process. In that regard, two experts also assisted in

crafting the Settlement.
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B. The Settlement Agreement — Key Terms and Provisions

(1) Class

[15] One of the most critical aspects of the Settlement Agreement and of the Certification
Order was the Class, particularly the definition of “Primary Class Members”. Apart from the
exclusions such as the class in Merlo-Davidson being RCMP members, the intent was to capture
a large group of people not captured in the exclusion. The genesis of this litigation was the
realization that female non-RCMP personnel and others engaged with the RCMP and who
experienced the same type of abuse and discrimination as the serving RCMP members, were not

covered by the Merlo-Davidson case.

[16] Interms of exclusion (either specific or by implication) despite the RCMP being the
provincial police force in eight provinces, provincial employees under the supervision,
management or control of the RCMP are not included in this action because those employees had

their own remedies under provincial law as discussed later.

[17] It was essential that there be a significant and meaningful connection with the RCMP.
With input from the Court, the parties described that connection not only in terms of supervision
and management but also in terms of circumstances where the RCMP was exercising control

over the relevant personnel — paid employees or volunteers.
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[18] The broad definition of the Primary Class is meant to describe the large group of women
who have worked or volunteered with or under the RCMP in varying capacities but who were

not included in the Merlo-Davidson settlement.

(2) Class Period

[19] The Class Period in the Settlement Agreement runs from September 16, 1974 until July 5,

2019 — a period of 45 plus years.

3) Levels of Compensation

[20]  The six levels of compensation provided for was to recognize the different forms of
gender and sexual orientation based harassment and discrimination and that each could have a

unique impact on the particular victim.

[21]  The levels of compensation range from $10,000 to $220,000 as follows:
o Level 1 — Minimal Injury - $10,000
o Level 2 — Mild Injury - $35,000
. Level 3 — Low Moderate Injury - $70,000
o Level 4 — Upper Moderate Injury - $100,000
. Level 5 — Significant Injury - $150,000
o Level 6 — Severe Injury - $220,000
Compensation is also available to spouses and children of claimants whose claims have been

assessed at Level 5 or Level 6.
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C. Claims Process

[22]  The claims process is intended to be confidential and non-adversarial. The process is
based on document review and claimant interviews and the assessment performed in a
psychological and emotional “safe” environment for Primary Class Members to facilitate the

exchange of stories of sexual harassment, abuse and discrimination.

[23] The deadline for filing a claim is a relatively short 180 days from the later of the last day
for an appeal (or leave to appeal) of the Approval Order or the date of a final determination of

any such appeal by a Class Member.

[24] The claims process is clearly and succinctly set out in the Settlement Agreement and

requires the provision of details of the offending conduct and the injuries caused by it.

[25] To avoid any potential for double recovery, the Defendant is required to provide the
Administrator and the Assessor(s) with a list of Primary Class Members who have been paid by
Canada under another civil claim, grievance or harassment complaint in respect of gender or
sexual orientation based harassment or discrimination in the circumstances described in the

Primary Class Member definition during the Claim Period [the Previous Compensation List].

[26] The Defendant through the RCMP has a further obligation to provide the Administrator
with a list of potential Primary Class Members who have ever had a Human Resources

Management System identification [HRMIS]. This is intended to assist the Administrator and
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Assessor(s) in verifying the class membership. In the event that a claimant’s name does not
appear on this Class Member List, the Administrator will request additional proof of class

membership from the claimant.

[27] Completed claim packages will be sent from the Administrator to the Assessor(s) where
they will be placed in one of two categories — Levels 1/2 or Level 3 and above. Levels 1 and 2
attract only a paper review by the Assessor(s). For Levels 3 and above, the Assessor(s) will
review the documents but also conduct an in-person interview of the claimant. For either
category the Assessor(s) will determine whether the claim meets the compensation criteria and

the appropriate level of compensation to be awarded.

D. Confidentiality

[28] Because of the nature of the offending acts and the concern for privacy, the Settlement
Agreement contains numerous provisions to safeguard the confidential claims process. This is
particularly important to Class Members still working for the RCMP who fear retaliation or other

adverse consequences of making a claim.

[29] The RCMP itself has a necessarily limited role in the claims process generally restricted
to certain administrative functions including making payments to the Administrator.
The offices of the Administrator and the Assessor(s) are and remain independent from the

parties, the RCMP and each other.
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[30] A particular feature of this Settlement Agreement to ensure confidentiality of the claims
process is the creation of the “Designated Contact”. This is a confidential contact within the
RCMP who responds to requests for information and records from the Administrator and the
Assessor(s). Even within RCMP premises, the Designated Contact, who is responsible for
ensuring the confidentiality of all requests/responses between the RCMP, is to be housed in a

secure unmarked office accessible only to the Designated Contact.

E. Settlement Parameter

[31] Asaclaims made settlement there is no cap on the total settlement to be paid out. Each
qualifying claim will be paid regardless of the total amount paid to the Class as a whole. This
process avoids the risk of payment delays and reduced individual compensation if the number of
claims exceeds the estimated “take up” rate (the estimate of the number of claimants and the

amount of those claims).

[32] However, Class Counsel has estimated that about 5% of the Primary Claims Members
will make claims, that the average claim value is approximately $50,000 and therefore the total

settlement payment will be approximately $100 million.

F. Notices

[33] A critical element of any class action settlement is the opt-out provision allowing a

potential claimant to opt out of the Settlement Agreement and proceed on their own. It is the

ultimate protection for an individual who is dissatisfied with a class settlement.
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As of the hearing before the Court, only two opt-outs were filed.

[34] Notices of Certification and of Settlement Approval Hearing have been distributed as

required.

[35] Notice of Settlement will be dealt with according to the approved Notice Plan and will
involve press releases, publication in print media, digital and social media, direct mailing, Class
Counsel website display, posting in RCMP premises and requested distribution assistance in

municipalities with municipal RCMP detachments and at CUPE branch offices.

G. Opt-Out Rights

[36] A key provision in every class action settlement is the Opt-Out Rights.

[37] The Opt-Out period is set at 70 days following the date of the Certification Order —

September 13, 2019. To date, two opt-out notices have been received.

[38] The Opt-Out threshold was set at 50. As this threshold has not been met, the provision is

academic.

H. Administrator

[39] The parties requested that Deloitte LLP be appointed Administrator. The duties of

Administrator are well defined in Article 6 and Schedule B of the Settlement Agreement.
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[40] The Court has evidence and knowledge of Deloitte LLP’s experience in class action

administration. The Defendant is responsible for paying the cost of administration.

L. Assessor

[41] The parties requested that the Honourable Louise Otis, formerly of the Court of Appeal
of Quebec, be appointed as the Assessor. Subsequently they have asked for two further Assessors
— the Honourable Pamela Kirkpatrick, formerly of the British Columbia Court of Appeal, and the

Honourable Kathryn Neilson, formerly of the Supreme Court of British Columbia.

[42] The duties of the Assessor(s) are likewise well defined and are principally the evaluation
of claims, where required, settling the amount of compensation claimed and preparing a report to
the RCMP on their observations generally regarding claims and making recommendations to the
RCMP to assist in minimizing workplace sexual harassment and discrimination. The Defendant

is also liable for the costs of the Assessor(s).

J. Counsel Fees

[43] The matter of approval of Class Counsel fees is the subject of a separate decision. In
general terms, however, the Defendant will contribute $6 million and Class Counsel seeks fees
based upon 15% of the amount received by each claimant. As between Class Counsel, they have

agreed to 70% for Klein Lawyers LLP and 30% for Higgerty Law.
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K. Support/Objection

[44] Inthe Hearing Approval Order, provision was made for expressions of support or

opposition to the Settlement Approval.

[45] No expressions of opposition were received. While no expressions of support were
received by the Court, the Santos Affidavit indicates that approximately 575 persons have

expressed a desire to be included in the compensation process.

III. Issue

[46] The issue for determination is whether the Settlement Agreement (except for Class

Counsel fees to be determined separately) is fair and reasonable and in the best interests of the

Class. Consequent on that determination is the approval of various notices and appointments.

V. Analysis

A. Legal Framework

[47] The test for approving a class action settlement is well established and described in such
decisions as Merlo-Davidson at paras 16-19, Toth v Canada, 2019 FC 125 at paras 37-39 and

Condon v Canada, 2018 FC 522 [Condon].

[48] The test is whether, in all the circumstances, the Settlement is “fair, reasonable and in the

best interests of the class as a whole”.
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[49] In the application of the test, the Court is to consider numerous factors.

[50] As set forth in Condon at para 19, the non exhaustive list of factors is:

a. The likelihood of recovery or likelihood of success;

b. The amount and nature of discovery, evidence or
investigation;

C. Terms and conditions of the proposed settlement;

d. The future expense and likely duration of litigation;

e. The recommendation of neutral parties, if any;

f. The number of objectors and nature of objections;

g. The presence of arm’s length bargaining and the absence of
collusion;

h. The information conveying to the Court the dynamics of,
and the positions taken, by the parties during the
negotiations;

1. The degree and nature of communications by counsel and

the representative plaintiffs with class members during the
litigation; and

] The recommendation and experience of counsel.

[51] Recent case law in this Court and other superior courts (see Manuge v Canada, 2013 FC
341 [Manuge]) have emphasized that a class action settlement must be looked at as a whole and
specially that it is not up to the Court to rewrite the substantive terms of a settlement. It is very

much a “take it or leave it” proposition (except with respect to fees).

[52] In this case, the decision is relatively simple and straightforward given the settlement in

Merlo-Davidson. The Defendant, through the RCMP having settled liability to serving members
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of the RCMP for harassment and discrimination, could hardly avoid making a settlement in
respect of civilian workers and similarly situated persons experiencing the same offending

conduct from members of the RCMP.

[53] Further, I accept that there is a strong presumption of fairness where a settlement has
been negotiated at arm’s length by experienced counsel, as is the case here (see Riddle v Canada,

2018 FC 641).

[54] On the opposite side of the theoretical ledger of settlement approval is the impact of the
Court rejecting a proposed settlement agreement. As held in Manuge at para 6 - “The rejection of
a multi-faceted settlement like the one negotiated here also carries the risk that the process of

negotiation will unravel and the spirit of compromise will be lost.”

[55] Given the parallel situation with respect to female members of the RCMP whose
settlement was approved in Merlo-Davidson, it would be a travesty of justice to deny the non-

members covered in the present Class a reasonable settlement of their claim.

[56] As with so many settlements, the “proof of the pudding is in the eating”. To ensure that
the goals and mechanisms of the Settlement Agreement are fulfilled, the parties accept this
Court’s continuing supervisory role. That role is vital as discussed in the Supreme Court’s

decision in J.W. v Canada (Attorney General), 2019 SCC 20.
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[57] In considering whether the Settlement is “fair, reasonable and in the best interests of the

Class”, the Court will touch upon the factors laid out in Condon.

B. Factors

(1) Likelihood of Recovery/Success

[58] While the Plaintiffs’ counsel has suggested that this is complex litigation with a myriad
of possible defences available to the Defendant — which might be the case if it were to be
litigated — the chances of litigation unfolding were distant. The RCMP had settled the same type
of claims for its members, and the Commissioner had issued statements acknowledging

misconduct and pointing to the need for changes in the working culture within the RCMP.

[59] Having said this, while there were complexities in this case and its Settlement with
respect to issues of union membership, Class Counsel has satisfied me that the Settlement

Agreement does not interfere with grievance processes.

[60] In supplementary submissions, the parties addressed whether the Court had jurisdiction in
this matter as it arguably related, at least in part, to remedies under labour relations regimes. I am
satisfied that the decision in Rivers v Waterloo Regional Police Services Board, 2018 ONSC
4307 (upheld by the Ontario Court of Appeal), did not apply in these circumstances. The Primary
Class does not have an employer-employee relationship with the Defendant similar to that

discussed in the Ontario decision.
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[61] A major issue was properly defining the Class. That process required some work and a
failure to reach agreement on this definition would have led, at the very least, to an involved,
uncertain certification process followed by the inevitable appeals and the potential of Class

proceedings and individual proceedings clashing on many issues.

[62] Taccept that the expansive Class definition and the 45 plus year Class Period represents a
significant advantage in the Settlement Agreement, not necessarily achievable in contested

litigation.

[63] Some sort of settlement was a strong probability; however, the nature and extent of this
Settlement Agreement is a significant benefit to the Class and to the Defendant not so easily

foreseen.

(2) Discovery/Evidence

[64] While there never was discovery or other significant pre-trial proceeding, Class Counsel
did obtain reports from the RCMP and other sources about the gender based harassment culture
within the RCMP. Class Counsel retained two experts to further develop an understanding of the

nature of the offending conduct toward non-RCMP members in a workplace setting.

[65] Because of the less homogenous nature of the Primary Class — covering differing
circumstances of engagement with the RCMP as compared to the Merlo-Davidson situation —

Class Counsel engaged in detailed and extensive conversations with potential Class Members to

2020 FC 321 (CanLlI)



Page: 17

secure a better understanding of the types of discrimination and the impacts of that conduct on

this diverse Primary Class.

3)

Settlement Terms and Conditions

[66] There are several features of the terms and conditions which support approval:

(4)

a claims made approach avoids the risks of delay and the over-subscription risk
present with lump sum settlements.

the extensive Class Period commencing in 1974 avoids the complexities of
limitation periods.

the non-adversarial claims process reduces the risk of re-traumatization and
facilitates the essential feature of confidentiality. Fear of retaliation or further
harassment was a significant concern which confidentiality helps ameliorate.

the compensation levels are consistent with damages awards and takes account of
litigation risk and ease of claims process. They are also the same as Merlo-
Davidson despite the different relationship with the RCMP and the different class

definitions.

Counsel Experience/Recommendation

[67] As expected, Class Counsel recommend this Settlement Agreement. More germane is

that both firms are experienced class action counsel involved in a variety of such claims. Klein

Lawyers have direct, highly relevant experience from Merlo-Davidson and are well versed in

issues, complexities of the case and needs of the Class.
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(%) Future Expense and Duration of Litigation

[68] Absent a settlement, the Plaintiffs would litigate a claim covering 45 years and conduct
affecting thousands of Class Members. The potential for appeals at many of the key stages of a
class action is real; the possibility of either the creation of sub-classes or individualized claims is

also real.

(6) Number of Objectors/Objections/Opt Out

[69] There have been no objections filed. Also significant is that only two potential Class
Members have opted out. With a class of approximately 41,000 members, this factor speaks to

the support of the Class for this Settlement Agreement.

(7 Good Faith/Absence of Collusion

[70]  There is no evidence of collusion. The year long negotiations appear from every

perspective to having been conducted in good faith with the intention of finding resolution.

[71]  The Court is not directly aware of the negotiations; however, it case managed this matter
and there is nothing in the manner in which the case before the Court was conducted to even

suggest that this was not an arm’s length negotiation in which compromises had to be made.
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(8) Communication with Class Members

[72] Based on the affidavit evidence before the Court, Class Counsel have been in regular
contact with Class Members. Hundreds of women have contacted Class Counsel. The

Representative Plaintiff has likewise personally communicated with Class Members.

9) Dynamics of Negotiation

[73] The steps leading to the Settlement Agreement were described in the affidavit of Mr.

Tanjuatco.

[74] The Notice of Settlement is consistent with the Court’s requirements and the Notice Plan
is robust and practical. Notice providers, experienced in the field, have been appointed. The

RCMP and CUPE are prepared to assist in the dissemination of information.

[75] The Settlement Agreement has been posted on the website of Class Counsel and of the

Settlement itself (rcmpsettlement.ca).

(10)  Other Matters

[76] The proposed Administrator, Deloitte LLP, has extensive experience in class action

settlements including in McLean v Canada, 2019 FC 1075. The Court is prepared to approve its

appointment.
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[77] The proposed Assessors are judges of considerable relevant experience, well qualified to

assess claims under the Settlement Agreement.

[78] To assist in determining claimants’ entitlement to compensation — Class Members are
barred from making a claim if they have previously received compensation in respect of events
and injuries covered in this action — the Defendant is to prepare a Previous Compensation List.

This is intended to prevent double recovery, to the extent it can.

[79] The Previous Compensation List is to be provided to the Assessor(s) and the

Administrator.

V. Conclusion

[80] For these reasons, the Settlement Agreement is found to be fair and reasonable and in the

best interests of the Class as a whole.

[81] The Court will issue the necessary Order with these Reasons,

[82] The Court retains jurisdiction over this matter and the Order and Settlement Agreement

specifically. The Order is subject to amendment as may be necessary.

"Michael L. Phelan"

Judge

Ottawa, Ontario
March 10, 2020
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ORDER AND REASONS

[1] To redress the tragic legacy of Residential Schools and to advance the process of
reconciliation, the Truth and Reconciliation Commission Calls to Action called upon Canada to
work “collaboratively with plaintiffs not included in the Indian Residential Schools Settlement
Agreement”. This is a Motion for approval of the partial settlement of a class action brought on

behalf of the Day Scholars who attended Residential Schools across Canada.

[2] In 2010, Chief Gottfriedson and Chief Feschuck decided to take action in response to the
failure of the Residential School settlements to recognize the harms suffered by Day Scholars.
At the urging of these Chiefs, in August 2012, this class action was filed to seek justice for the

Residential School Day Scholars and to ensure that “no-one was left behind”.

[3] On June 3, 2015, Justice Harrington certified this as a class proceeding for the benefit of
three classes: the Survivor Class, the Descendant Class, and the Band Class (Gottfriedson v

Canada, 2015 FC 706).

[4] On this Motion, the Court is asked to approve the proposed settlement reached between
Canada and the Survivor Class and the Descendant Class for the loss of culture and language
suffered by those who attended Residential Schools as Day Scholars between 1920 and 1997.

The Band Class claims have not been settled and that part of the class proceeding will continue.
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[5] This Motion was heard in a hybrid manner with legal counsel and representative class
members appearing in person in Vancouver with others appearing virtually via Zoom or by

telephone.

[6] For the reasons outlined below, although the Court heard from class members who
oppose the proposed settlement, overall, the Court is satisfied that the settlement is fair and
reasonable and in the best interests of the Survivor and Descendant Class members and the

settlement is therefore approved.

Background

[7] To put these claims in context, [ will touch briefly on the background of the Residential

School system in Canada and the compensation provided by other settlements.

(8] In 1920, the Indian Act made it compulsory for “every Indian child” between the ages of
7 and 15 to attend a Residential School or other federally established school. Residential
Schools remained in operation for many decades in Canada with the last Residential School not

closing until 1997.

[9] In keeping with that timeframe, the class period for this proceeding is 1920 to 1997.

[10] Many students who attended Residential Schools also resided there; however, there were

thousands of Day Scholars who attended those same schools but returned home each day. For

most Day Scholars, the Residential School was located within their community.
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[11]  In 2006, the Indian Residential Schools Settlement Agreement (IRSSA) was reached
between Canada, Residential School Survivors, and various Church Entities (Canada (Attorney
General) v Fontaine, 2017 SCC 47 at para 5). As part of the IRSSA, survivors who resided at
Residential Schools were eligible for a Common Experience Payment (CEP), in the amount of
$10,000 for one school year, and $3,000 for any subsequent school year. In addition, those who
suffered sexual abuse and/or serious physical abuse — whether they resided at the Residential

School or not — could apply for compensation through an Individual Assessment Process (IAP).

[12] In addition to Residential Schools, there were also Indian Day Schools that were operated
separately from Residential Schools. Students in these schools did not reside there full-time, but
returned home each day. The Indian Day School Survivors were excluded from the IRSSA and a
class action was started on their behalf in 2009. The Court approval of the Day School Survivors

class action settlement is reported at McLean v Canada, 2019 FC 1075 [McLean].

[13] The Day Scholars of Residential Schools, remained unrecognized by both the IRSSA and
McLean Settlement. Although the Day Scholars could apply for the IAP portion of the IRSSA if

they suffered sexual abuse or serious physical abuse, they were not eligible for the CEP.

[14] The background to this class proceeding is best explained in Plaintiffs’ Counsel’s written
submissions as follows:

20. Tk’emlups te Secwépemce (“Tk’emlups”, also known as
“Kamloops Indian Band” or “Tk’emlups te Secwépemc Indian
Band”) and shishalh Nation (“shishalh”, also known as “Sechelt
Indian Band” or “shishdlh Band”) are two of the First Nations
which had Residential Schools on their reserve lands, and
consequently had a large number of community members who
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attended as Day Scholars. The exclusion of Day Scholars from the
CEP portion of IRSSA, and the corresponding lack of recognition
for the common experiences of Day Scholars at Residential
Schools, caused significant anger and frustration in these First
Nations. In late 2010, the then-Chiefs of those First Nations (Shane
Gottfriedson and Garry Feshuk, respectively), decided that their
Nations would come together to fight on behalf of Day Scholars,
including by retaining a legal team of experienced class action and
Aboriginal law lawyers to consider legal options.

[15] In 2012, this class proceeding was filed on behalf of the Day Scholars for relief
described as follows in Plaintiffs’ Counsel’s written submissions:
22. With regard to the Survivor and Descendant Classes, the focus
of this lawsuit is on remedying the gap that was left by IRSSA —
specifically, seeking recognition and compensation on behalf of
the Survivor and Descendant Classes for the loss of Indigenous
language and culture which they endured as a result of the forced
attendance of Survivor Class Members at Residential Schools. The
core claims in the Plaintiffs’ pleading are that the purpose,
operation and management of the Residential Schools destroyed

Survivor and Descendant Class Members’ language and culture,
and violated their cultural and linguistic rights.

[16]  After the filing of this class proceeding, Canada aggressively defended the claim. Prior
to certification, Canada brought a number of procedural motions, including a Motion to stay the
action pursuant to s. 50.1 of the Federal Courts Act. Canada also Motioned to bring third party
claims against a number of Church Entities for contribution and indemnity, and took the position
that the Federal Court did not have jurisdiction over these third party claims. The Motion and an
appeal from the Motion were unsuccessful. After the Plaintiffs amended their claim to only seek
“several” liability against Canada and not any damages for which the Church Entities might be
liable, Canada responded by filing third party claims against five religious organizations. These

claims were struck by Justice Harrington.
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[17] 1In 2015, the Certification Motion in this action was contested by Canada necessitating a
4-day hearing. During the hearing, Canada took the following positons: the claims disclosed no
reasonable cause of action; the class definitions were overbroad; the proposed common issues
were not capable of class-wide determination; the claims were time-barred; and the claims were
released pursuant to the IRSSA general release and the release signed by Survivor Class

members who accessed the [AP.

[18] In April 2019, Canada filed an Amended Statement of Defence, in which they raised a
number of the same defences raised at the Certification Motion. Canada argued that there was
no breach of any fiduciary, statutory, constitutional or common law duties owed to the members,
and that Canada did not breach the Aboriginal Rights of the members. Canada also argued that
there was no private law duty of care to protect members from intentional infliction of mental
distress, or if there was, they did not breach it. Further, Canada argued that any damages

suffered by the plaintiffs were not caused by Canada.

[19] Inkeeping with the Calls to Action outlined in the Truth and Reconciliation Report,
Canada’s litigation strategy evolved. In the spirit of reconciliation, the parties undertook
intensive settlement negotiations in 2019. When those negotiations failed, the parties pressed
forward with the litigation. The common issues trial was scheduled to begin on September 7,

2021 and continue for 74 days.

[20]  On June 4, 2021, the parties negotiated the proposed settlement agreement of the

Survivor Class and Descendant Class claims.
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[21] By order of this Court, on June 10, 2021, the parties undertook a notice campaign to

provide details of the proposed settlement to class members.

Motion for Approval

[22]  On this Motion for approval of the settlement agreement, the parties have filed the

following Affidavits:

e Affidavit of Charlotte Anne Victorine Gilbert, representative plaintiff for the Survivor

Class, sworn on August 23, 2021;

e Affidavit of Diena Marie Jules, representative plaintiff for the Survivor Class, sworn on

August 23, 2021;

e Affidavit of Daphne Paul, representative plaintiff for the Survivor Class, sworn on

August 23, 2021;

e Affidavit of Darlene Matilda Bulpit, representative plaintiff for the Survivor Class, sworn

on August 23, 2021;

e Affidavit of Rita Poulsen, representative plaintiff for the Descendant Class, sworn on

August 23, 2021;

e Affidavit of Amanda Deanne Big Sorrel Horse, representative plaintiff for the

Descendant Class, sworn on August 23, 2021;
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e Affidavit of Peter Grant, co-class counsel, sworn on August 25, 2021 (attaching the
Affidavit of Dr. John Milloy, Professor of History at Trent University, sworn on

November 12, 2013);

e Affidavit of Martin Reiher, Assistant Deputy Minister of the Resolution and Partnerships
Sector of the Department of Crown-Indigenous Relations and Northern Affairs Canada,

sworn on August 12, 2021;

e Affidavit of Dr. Rita Aggarwala, an expert retained by class counsel for the purpose of
providing an opinion to the Court on the estimated size of the Survivor Class, sworn on

August 20, 2021;

e Affidavit of Joelle Gott, Partner in the Financial Advisory Services Group at Deloitte

LLP, proposed Claims Administrator, sworn on August 25, 2021; and,

e Affidavit of Roanne Argyle of Argyle Communications, the court-appointed Notice

Administrator, sworn on August 23, 2021.

[23] In addition to the above, the Court received a number of written submissions regarding
the proposed settlement. During the settlement approval hearing, the Court heard oral
submissions from 11 class members who openly expressed their views on the proposed

settlement.
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[24]  Although the majority of those who expressed their views are in support of the proposed
settlement, there are a number of class members who oppose the settlement. I will specifically

address the objections to the settlement below.

Terms of the Settlement Agreement

[25]  The full settlement agreement in both English and French as well as the applicable

Schedules are included in the Motion Record.

[26]  The objectives of the settlement are noted in the preamble at Clause E, as follows:
The Parties intend there to be a fair and comprehensive settlement
of the claims of the Survivor Class and Descendant Class, and
further desire the promotion of truth, healing, education,

commemoration, and reconciliation. They have negotiated this
Agreement with these objectives in mind.

[27]  The compensation for individual Day Scholar claimants is outlined at paragraph 25.01 as
follows:
Canada will pay the sum of ten thousand dollars ($10,000) as non-

pecuniary general damages, with no reductions whatsoever, to each
Claimant whose Claim is approved pursuant to the Claims Process.

[28] Those eligible to make a claim are Day Scholars who attended any of the Residential
Schools listed in Schedule E for even part of a school year, so long as they have not already

received compensation for that school year as part of the CEP or McLean Settlement.
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[29] For Day Scholars who passed away after the May 30, 2005 cut-off date, but who would
otherwise be eligible, one of their descendants will be eligible to make a claim for distribution to
their estate. In total, the claim period will be open for 24 months. Canada will cover the costs of
claims administration and the de novo reconsiderations for any denied claims. Class members
will also be entitled to free legal services from class counsel for reconsideration claims. Canada

does not have any right to seek reconsideration.

[30] There is no limit or cap on the number of payments that can be made, and no amounts for

legal fees or administration costs can or will be deducted from the payments.

[31] The claims process is described at paragraph 35.01 as follows:

The Claims Process is intended to be expeditious, cost-effective,
user-friendly, culturally sensitive, and trauma-informed. The intent
is to minimize the burden on the Claimants in pursuing their
Claims and to mitigate any likelihood of re-traumatization through
the Claims Process. The Claims Administrator and Independent
Reviewer shall, in the absence of reasonable grounds to the
contrary, assume that a Claimant is acting honestly and in good
faith. In considering an Application, the Claims Administrator and
Independent Reviewer shall draw all reasonable and favourable
inferences that can be drawn in favour of the Claimant.

[32] The creation of the Day Scholars Revitalization Fund is outlined at paragraph 21.01 as
follows:

Canada agrees to provide the amount of fifty million dollars
($50,000,000.00) to the Day Scholars Revitalization Fund, to
support healing, wellness, education, language, culture, heritage
and commemoration activities for the Survivor Class Members and
Descendant Class Members.
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[33] The purpose and operation of the fund is described at paragraph 22.01 as:
The Parties agree that the Day Scholars Revitalization Society will
use the Fund to support healing, wellness, education, language,
culture, and commemoration activities for the Survivor Class
Members and the Descendant Class Members. The monies for the
Fund shall be held by the Day Scholars Revitalization Society,
which will be established as a “not for profit” entity under the
British Columbia Societies Act, S.B.C. 2015, c. 18 or analogous
federal legislation or legislation in any of the provinces or
territories prior to the Implementation Date, and will be
independent of the Government of Canada, although Canada shall

have the right to appoint one representative to the Society Board of
Directors.

[34] If the settlement agreement is approved by the Court, Canada will be released from
liability relating to the Survivor Class and Descendant Class members claims regarding their
attendance at Residential Schools. However, the terms of the settlement agreement are

completely without prejudice to the ongoing litigation of the Band Class claims.

[35] The Parties request that Deloitte LLP be appointed as the Claims Administrator. Deloitte

is also the court-appointed Claims Administrator in the McLean Settlement.

Analysis

[36] Rule 334.29 of the Feederal Court Rules, SOR/98-106 provides that class proceedings
may only be settled with the approval of a judge. The applicable test is “whether the settlement
is fair and reasonable and in the best interests of the class as a whole” (Merlo v Canada, 2017 FC

533 at para 16 [Merlo]).
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[37] The Court considers whether the settlement is reasonable, not whether it is perfect
(Chdteauneuf'v Canada, 2006 FC 286 at para 7; Merlo, at para 18). Likewise, the Court only has
the power to approve or to reject the settlement; it cannot modify or alter the settlement (Merlo,

at para 17; Manuge v Canada, 2013 FC 341 at para 5).

[38] The factors to be considered in assessing the overall reasonableness of the proposed
settlement are outlined in a number of cases (see: Condon v Canada, 2018 FC 522 at para 19;

Fakhri et al v Alfalfa’s Canada, Inc cha Capera, 2005 BCSC 1123 at para 8) and include the

following:

a.  Likelihood of recovery or likelihood of success;

b.  The amount and nature of discovery, evidence or investigation;

c.  Settlement terms and conditions;

d.  Future expense and likely duration of litigation;

e. Recommendations of neutral parties;

f.  Number of objectors and nature of objections;

g.  Presence of good faith bargaining and the absence of collusion;

h.  Communications with class members during litigation; and,

i.  Recommendations and experience of counsel.

[39] In addition to the above considerations, as noted in McLean (para 68), the proposed

settlement must be considered as a whole and it is not open to the Court to rewrite the
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substantive terms of the settlement or assess the interests of individual class members in isolation

from the whole class.

[40] I will now consider these factors in relation to the proposed settlement in this case.

a. Likelihood of recovery or likelihood of success

[41] This class proceeding raises novel and complex legal issues. It is one of the few actions
in Canada advancing a claim for the loss of Indigenous language and culture. Advancing novel
claims is a significant challenge, and success was far from certain. Recovery of damages on
such claims was even more of a challenge. Layered onto this is the inherent challenge of

litigating claims for historical wrongs.

[42] When this class proceeding was filed, the likelihood of the success was uncertain. The
exclusion of these claimants from the IRSSA and McLean Settlement foretold Canada’s position
on the viability of these claims. Canada aggressively argued against certification, and after
certification, Canada advanced a number of defences including limitation defences and claims
that the IRSSA releases were a complete bar to these claims. Canada denied any breach of
fiduciary, statutory, constitutional or common law duties to the class members, and denied any
breach of Aboriginal Rights. Success for Canada on any of these defences would mean no

recovery for class members.

[43] As well, the potential liability of the Church Entities who were involved in the

Residential Schools posed significant liability and evidentiary challenges.
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[44] The passage of time and the historic nature of these claims is also a factor for
consideration. Historic documentary evidence is difficult to amass, and the first-hand evidence
from Day Scholars themselves was being lost with each passing year. Since the filing of the
action, two of the Representative Plaintiffs have passed away as have a number of Survivor Class

members. The risk of losing more class members increases the longer this litigation continues.

[45] The settlement agreement provides certainty, recovery, and closure for the Survivor Class
and the Descendant Class members. These results could not be guaranteed if the litigation were

to proceed.

b. The amount and nature of discovery, evidence or investigation

[46] The settlement agreement was reached a few months before the September 2021 common
issues trial was scheduled to begin. A great deal of work had been undertaken to prepare this
matter for trial. Documentary disclosure was largely complete with Canada having disclosed
some 120,000 documents throughout 2020. The parties had retained experts. Examinations of
Representative Plaintiffs and examinations for discovery in writing and orally had taken place.

Pre-trial examinations were scheduled for March and April 2021.

[47] As this proceeding was trial ready, class counsel had reviewed thousands of pages of
documentary evidence and had the benefit of expert opinions. This allowed class counsel to
approach settlement discussions with a clear understanding of the challenges they would face in

proving the asserted claims.
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c. Settlement terms and conditions

[48] The settlement agreement provides for a $10,000 Day Scholar Compensation Payment
for eligible Survivor Class member or, where an eligible Survivor Class member has passed
away, their Descendants. Schedule E to the Agreement lists the Residential Schools which had,
or may have had, Day Scholars. Any Survivor who attended a school listed in Schedule E, even
if for part of the year, will be eligible for a compensation payment, provided they have not
already received compensation as part of the McLean Settlement or IRSSA. A lengthy claim
period of 21 plus 3 months and the limited 45-day timeframe within which Canada must assess

claims provides flexibility to claimants while ensuring speedy resolution of their claims.

[49] Importantly, within the claims process, there is a presumption in favour of compensation
and the process has been designed to avoid re-traumatization. No evidence and no personal
narrative is required to make a claim. There is also a low burden of proof to establish a claim.
As well, there is a simplified process for persons with a disability. This process is distinct from
that of the IAP, which has been criticized for the re-victimization of survivor claimants

(Fontaine v Canada (Attorney General), 2018 ONSC 103 at para 202).

[50] The settlement also includes a $50,000,000 Day Scholars Revitalization Fund. This fund
provides for Indigenous led initiatives to support healing, wellness, education, language, culture,
heritage and commemoration activities for the Survivor Class members and Descendant Class
members. This is a significant feature of the settlement agreement, and it is uncertain if the
Court could provide such a remedy as part of the common issues trial or otherwise (McLean at

para 103).
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[51] The legal fees payable to class counsel, which is the subject of a separate Order of this
Court, were negotiated after the proposed settlement agreement. The legal fees agreement is not
conditional upon the settlement agreement being approved. This “de-linking” of the agreements
is important as it ensured that the issue of legal fees did not inform or influence the terms of the
settlement agreement. As well, legal fees are not payable from the settlement funds. Therefore,

there is no risk of depleting the funds available to class members.

d. Future expense and likely duration of litigation

[52] Asnoted, the common issues trial was scheduled to start in September 2021 and continue
for 74 days. If the settlement agreement is not approved, a lengthy trial will be necessary and
appeals are likely. The Survivor Class members are elderly. Two of the Representative
Plaintiffs, Violet Gottfriedson and Frederick Johnson, passed away since litigation commenced,
as have a number of class members. Given the nearly decade-long history of this action, as well
as the novelty of the claims, the future expense and duration of litigation should the settlement

not be approved is likely to be substantial and lengthy.

e. Recommendations of neutral parties

[53] In support of this Motion, class counsel re-submitted the Affidavit of Dr. John Milloy, an
expert historian who provided evidence at the Certification Motion. Dr. Milloy is the author of 4
National Crime, a report on the Residential School system. Dr. Milloy outlined the Schools’

purpose as “the eradication of the children’s’ traditional ontology, their language, spirituality and

their cultural practices”, and highlighted the inadequate conditions and standards of care in the
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Schools. Significantly, Dr. Milloy also opined on the impact of Residential Schools on Day
Scholars, writing:

The impacts of residential schools on children were detrimental.

Many lost their languages, belief systems and thus their

connections to their communities. As a result, many have lived

lives of considerable dysfunction, have found their way to other

state institutions — prisons, mental hospitals and welfare services.

Many survivor families have had their children taken from them by

social service agencies. There is no reason to believe that the

schools discriminated in their treatment of students between day

students and resident students; all would have experienced
Canada’s attempt to extinguish their identities.

[54] The Court also has an Affidavit from Dr. Rita Aggarwala attaching her report titled
Estimating the Number of Day Scholars who Attended Canada’s Indian Residential Schools.
Although Dr. Aggarwala notes concerns about the quality of the data she had access to for the
purposes of her statistical analysis, she did provide estimates which are of assistance in
understanding the order of magnitude of this settlement. Dr. Aggarwala estimates the class size
of Day Scholars who attended Residential Schools from 1920 to 1997 and were alive as of 2005
to be approximately 15,484. Based upon this number, Dr. Aggarwala estimates the total value of
the settlement of the Survivor Class claim, based upon a funding formula of $10,000 per

survivor, to be approximately $154,484,000.

f. Number of objectors and nature of objections

[55] In advance of the hearing, class counsel filed 45 statements from class members of which
24 were objections. At the settlement approval hearing, the Court also heard oral submissions

from 6 members objecting to the settlement.
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[56] Those speaking against the proposed settlement provided moving and emotionally raw
statements about their experiences at Residential Schools. Many made reference to the recent
discovery of the bodies of young children within the school grounds as reopening the painful
wounds left by the tragic legacy of Residential Schools. Their pain is real and it is palpable. The
Court heard members of the Survivor Class explain how their souls were destroyed at the
Residential Schools. They mourn the loss of their language, their culture, their spirit, and their
pride. Survivors spoke about how the school was the centre of the community — and as a result
of the treatment they received they lost both their community and their core identity. Some

spoke about the opportunities lost without a proper education.

[57] Members of the Descendant Class spoke about the intergenerational trauma, the pain and
dysfunction suffered by their parents and grandparents, and the resulting loss of meaningful

family relationships and loss of cultural identity.

[58]  Unsurprisingly, the common theme running through the objections is that a payment of
$10,000 is simply not enough to compensate for the harms endured and the losses suffered.
However, as acknowledged by almost all who spoke, putting a dollar value on the losses suffered
is an impossible task. Some of those objecting to the $10,000 payment argued that any
settlement should offer at least the same compensation levels as those offered through the IRSSA

and the McLean Settlement.

[59] While it is understandable that class members compare the compensation offered by this

settlement with that offered in the IRSSA and the McLean Settlement such a comparison fails to
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recognize the key difference in the actions. The claims advanced in this class action are for loss
of language and culture. The IRSSA and the McLean Settlement addressed claims for sexual and

physical abuse.

[60] In any event, the $10,000 payment to Day Scholars in this settlement agreement is
comparable with the IRSSA and McLean compensation models. In the IRSSA, class members
were eligible for a CEP of $10,000 for the first school year, and $3,000 for each additional
school year. In McLean compensation was based on grid or levels of harm. The range of the grid
was from $10,000 for Level 1 claims, to $200,000 for Level 5, with the higher levels of
compensation for those who suffered repeated and persistent sexual abuse or serious physical

abuse.

[61] The Class Representative Plaintiffs who have been involved in the litigation throughout,
overwhelmingly support the settlement. Their support of the settlement is compelling. They
have shouldered the burden of moving these claims forward and have had to relive their own
trauma by recounting their Residential School experiences. They did this for the benefit of all

class members who now, because of the terms of the settlement, will not be required to do so.

[62] Overall, when assessing the reasonableness of the proposed settlement, the Court must
consider the interests of all class members, estimated to be over 15,000, as against the risks and

benefits of having this class action proceed to trial.
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[63] Ihave considered the objections voiced at the hearing as well as the written objections
filed. The objections were primarily focused on the inadequacy of the settlement amount. All
while acknowledging that no amount of money can right the wrongs or replace that which has
been lost. However, what is certain is that continuing with this litigation will require class
members to re-live the trauma for many years to come, against the risk and the uncertainty of

litigation. Bringing closure to this painful past has real value which cannot be underestimated.

[64] Iacknowledge that the settlement of a class proceeding will never be perfectly suited to
the needs of each person within the class, however, considering the obstacles that were overcome
to reach this settlement, I am satisfied that this settlement agreement is in the best interests of the

Survivor Class and the Descendant Class.

[65] Finally, I commend the lawyers for designing a claims process that protects class

members against having to re-live the trauma in order to establish a claim for compensation.

g. Presence of good faith and absence of collusion

[66]  This action has been ongoing since 2012. It was not until 2017 that the parties first
undertook serious settlement discussions. At that time, exploratory discussions were held
between class counsel and the Minister’s Special Representative (MSR). The Parties met on ten
occasions. In March 2017, class counsel forwarded a settlement framework to Canada.
Settlement negotiations continued into 2018, and the parties engaged in several rounds of judicial
dispute resolution. Unfortunately, a settlement was not reached at that time and the parties

prepared to proceed to trial.
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[67] On March 4, 2021, the MSR delivered a new settlement offer to class counsel. This
ultimately became the settlement agreement that was signed in June 2021 and which is now

before the Court for approval.

[68] Iam satisfied the parties engaged in good faith negotiations throughout and there is no

collusion.

h. Communications with class members during litigation

[69] Following the public announcement of the proposed settlement on June 9, 2021, class
members were contacted pursuant to a Court approved 2-month Notice Plan. The methods used
to communicate the settlement agreement with potential class members included media
advertisements, a website, community outreach kits, outreach to national and regional

journalists, 6 information webinars, and a “Justice for Day Scholars” Facebook group.

[70]  Settlement notices were provided in English, French, James Bay Cree, Plains Cree
Ojibwe, Mi’kmagq, Inuktitut, and Dene. Class counsel advises that hundreds of class members

made contact by phone, email and mail, and that class counsel responded to all inquiries.

[71] Notice of the settlement agreement was also provided to provincial and territorial public
guardians and trustees by letter, and to provincial and territorial provincial health insurers by
letter. Finally, notice of the settlement agreement was provided to the Assembly of First Nations
(AFN), all AFN Regional Chiefs, and a number of other leaders of Indigenous governance

organizations.
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[72] 1am satisfied that a robust, clear and accessible notice of the proposed settlement was

provided to potential class members.

i. Recommendations and experience of counsel

[73] Class counsel are experienced in class actions litigation and in Aboriginal law. They
have first hand experience with the IRSSA and were specifically sought out to act on this class
proceeding. They wholly recommend this settlement agreement, which, in their opinion,

addresses the Representative Plaintiffs’ objectives.

Conclusion

[74] For the above reasons, [ have concluded that the settlement agreement is fair, reasonable,
and in the best interests of the Survivor Class and Descendant Class. I echo the comments of
Justice Phelan in McLean where he states at para 3: “It is not possible to take the pain and
suffering away and heal the bodies and spirits, certainly not in this proceeding. The best that can

be done is to have a fair and reasonable settlement of the litigation.”

[75] Itherefore approve the settlement agreement.

[76] With the approval of the settlement agreement, the claims of the Survivor and

Descendant Class members against Canada will be dismissed with prejudice and without costs.
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[77] Deloitte LLP is appointed as the Claims Administrator, as defined in the settlement

agreement, to carry out the duties assigned to that role.

[78] The Certification Order of Justice Harrington will be amended as requested and the
Plaintiffs are granted leave to file an Amended Statement of Claim in the form attached to the

Plaintiffs’ Notice of Motion.
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ORDER IN T-1542-12

THIS COURT ORDERS that:

The Settlement Agreement dated June 4, 2021 and attached as Schedule “A” is fair and
reasonable and in the best interests of the Survivor and Descendant Classes, and is hereby
approved pursuant to Rule 334.29(1) of the Federal Courts Rules, SOR/98-106, and shall

be implemented in accordance with its terms;

The Settlement Agreement, is binding on all Canada and all Survivor Class Members and
Descendant Class Members, including those persons who are minors or are mentally
incapable, and any claims brought on behalf of the estates of Survivor and Descendant

Class Members;

The Survivor Class and Descendant Class Claims set out in the First Re-Amended
Statement of Claim, filed June 26, 2015, are dismissed and the following releases and
related Orders are made and shall be interpreted as ensuring the conclusion of all
Survivor and Descendant Class claims, in accordance with sections 42.01 and 43.01 of

the Settlement Agreement as follows:

a. each Survivor Class Member or, if deceased, their estate (hereinafter “Survivor
Releasor”), has fully, finally and forever released Canada, her servants, agents,
officers and employees, from any and all actions, causes of action, common law,
Quebec civil law and statutory liabilities, contracts, claims, and demands of every
nature or kind available, asserted for the Survivor Class in the First Re-Amended

Statement of Claim filed June 26, 2015, in the Action or that could have been

2021 FC 988 (CanLll)



Page: 25

asserted by any of the Survivor Releasors as individuals in any civil action,
whether known or unknown, including for damages, contribution, indemnity,
costs, expenses, and interest which any such Survivor Releasor ever had, now has,
or may hereafter have due to their attendance as a Day Scholar at any Indian

Residential School at any time;

each Descendant Class Member or, if deceased, their estate (hereinafter
“Descendant Releasor™), has fully, finally and forever released Canada, her
servants, agents, officers and employees, from any and all actions, causes of
action, common law, Quebec civil law and statutory liabilities, contracts, claims,
and demands of every nature or kind available, asserted for the Descendant Class
in the First Re-Amended Statement of Claim filed June 26, 2015, in the Action or
that could have been asserted by any of the Descendant Releasors as individuals
in any civil action, whether known or unknown, including for damages,
contribution, indemnity, costs, expenses, and interest which any such Descendant
Releasor ever had, now has, or may hereafter have due to their respective parents’

attendance as a Day Scholar at any Indian Residential School at any time;

all causes of actions/claims asserted by, and requests for pecuniary, declaratory or
other relief with respect to the Survivor Class Members and Descendant Class
Members in the First Re-Amended Statement of Claim filed June 26, 2015, are
dismissed on consent of the Parties without determination on their merits, and will

not be adjudicated as part of the determination of the Band Class claims;
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d. Canada may rely on the above-noted releases as a defence to any lawsuit that

purports to seek compensation from Canada for the claims of the Survivor Class

and Descendant Class as set out in the First Re-Amended Statement of Claim;

for additional certainty, however, the above releases and this Approval Order will
not be interpreted as if they release, bar or remove any causes of action or claims
that Band Class Members may have in law as distinct legal entities or as entities
with standing and authority to advance legal claims for the violation of collective
rights of their respective Aboriginal peoples, including to the extent such causes
of action, claims and/or breaches of rights or duties owed to the Band Class are
alleged in the First Re-Amended Statement of Claim filed June 26, 2015, even if
those causes of action, claims and/or breaches of rights or duties are based on
alleged conduct towards Survivor Class Members or Descendant Class Members

set out elsewhere in either of those documents;

each Survivor Releasor and Descendant Releasor is deemed to agree that, if they
make any claim or demand or take any action or proceeding against another
person, persons, or entity in which any claim could arise against Canada for
damages or contribution or indemnity and/or other relief over, whether by statute,
common law, or Quebec civil law, in relation to allegations and matters set out in
the Action, including any claim against provinces or territories or other legal
entities or groups, including but not limited to religious or other institutions that
were in any way involved with Indian Residential Schools, the Survivor Releasor
or Descendant Releasor will expressly limit their claim so as to exclude any

portion of Canada's responsibility;
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g. upon a final determination of a Claim made under and in accordance with the
Claims Process, each Survivor Releasor and Descendant Releasor is also deemed
to agree to release the Parties, Class Counsel, counsel for Canada, the Claims
Administrator, the Independent Reviewer, and any other party involved in the
Claims Process, with respect to any claims that arise or could arise out of the
application of the Claims Process, including but not limited to the sufficiency of

the compensation received; and

h. Canada’s obligations and liabilities under the Settlement Agreement constitute the
consideration for the releases and other matters referred to in the Settlement
Agreement and such consideration is in full and final settlement and satisfaction
of any and all claims referred to therein and the Survivor Releasors and
Descendant Releasors are limited to the benefits provided and compensation
payable pursuant to the Settlement Agreement, in whole or in part, as their only
recourse on account of any and all such actions, causes of actions, liabilities,

claims, and demands.

The Court reserves exclusive and continuing jurisdiction over the claims of the Survivor
and Descendant Classes in this action, for the limited purpose of implementing the

Settlement Agreement and enforcing the Settlement Agreement and this Approval Order.

Deloitte LLP is hereby appointed as Claims Administrator.

The fees, disbursements, and applicable taxes of the Claims Administrator shall be paid

by Canada in their entirety, as set out in section 40.01 of the Settlement Agreement.
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The Claims Administrator shall facilitate the claims administration process, and report to

the Court and the Parties in accordance with the terms of the Settlement Agreement.

No person may bring any action or take any proceeding against the Claims Administrator
or any of its employees, agents, partners, associates, representatives, successors or
assigns for any matter in any way relating to the Settlement Agreement, the
implementation of this Order or the administration of the Settlement Agreement and this

Order, except with leave of this Court.

Prior to the Implementation Date, the Parties will move for approval of the form and

content of the Claim Form and Estate Claim Form.

Prior to the Implementation Date, the Parties will identify and propose an Independent

Reviewer or Independent Reviewers for Court appointment.

Class Counsel shall report to the Court on the administration of the Settlement
Agreement. The first report will be due six (6) months after the Implementation Date and
no less frequently than every six (6) months thereafter, subject to the Court requiring
earlier reports, and subject to Class Counsel’s overriding obligation to report as soon as
reasonable on any matter which has materially impacted the implementation of the terms

of the Settlement Agreement.

The Certification Order of Justice Harrington, dated June 18, 2015, will be amended as

requested.
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The Plaintiffs are granted leave to amend the First Re-Amended Statement of Claim in

the form attached hereto.

There will be no costs of this motion.

“Ann Marie McDonald”

Judge
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“Action” means the certified class proceeding bearing Court File No. T-1542-12,
Gottfriedson et al. v. Her Majesty the Queen in Right of Canada;

“Agreement” means this settlement agreement, including the schedules attached

hereto;
“Approval Date” means the date the Court issues its Approval Order;

“Approval Order” means the order or orders of the Court approving this
Agreement;

“Band Class” means the Tk'emlips te Secwépmec Indian Band and the Sechelt

Indian Band and any other Indian Band(s) which:

a. has or had some members who are or were members of the Survivor Class,

or in whose community an Indian Residential School is located; and

b. is specifically added to the Action with one or more Indian Residential
Schools;

“Business Day” means a day other than a Saturday or a Sunday or a day observed
as a holiday under the laws of the province or territory in which the person who needs
to take action pursuant to this Agreement is situated or a holiday under the federal

laws of Canada applicable in the said province or territory;

“Canada” means Her Majesty the Queen in Right of Canada, the Attorney General
of Canada, and their legal representatives, employees, agents, servants,

predecessors, successors, executors, administrators, heirs, and assigns;

“Certification Order” means the order of the Court dated June 18, 2015, certifying

this Action under the Federal Courts Rules, attached as Schedule B;

“Claim” means an application/request for compensation made by a Claimant under
this Agreement by submitting a Claim Form, including any related documentation, to
the Claims Administrator;
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13.01

14.01

15.01

15.02

16.01

13. Entire Agreement

This Agreement constitutes the entire agreement among the Parties with
respect to the Survivor Class and Descendant Class claims asserted in the
Action and cancels and supersedes any prior or other understandings and
agreements between or among the Parties with respect thereto. There are no
representations, warranties, terms, conditions, undertakings, covenants or
collateral agreements, express, implied, or statutory between or among the
Parties with respect to the subject matter hereof other than as expressly set

forth or referred to in this Agreement.

14. Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upeon the Parties, the
Survivor Class Members, the Descendant Class Members, and their respective

heirs, estates, Designated Representatives and Personal Representatives.

15. Band Class Claim

Nothing in this Agreement is intended to, or does prejudice the rights of the

Parties in the continued litigation of the Band Class claims in the Action.

The Band Class claims that will continue are set out in the Draft Amended
Certification Order (re: Band Class claims), attached as Schedule G and the
Draft Second Re-Amended Statement of Claim (re: Band Class claims),
attached as Schedule H.

16. Applicable Law

This Agreement will be governed by and construed in accordance with the laws
of the province or territory where the Survivor Class Member or Descendant

Class Member resides and the laws of Canada applicable therein.
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language, culture, heritage and commemoration activities for the Survivor Class

Members and Descendant Class Members.

21.02 The monies described in section 21.01 herein will be paid by Canada to the Day
Scholars Revitalization Society within thirty (30) days after the Implementation
Date.

THE DAY SCHOLARS REVITALIZATION SOCIETY
22. Establishing the Day Scholars Revitalization Society

22.01 The Parties agree that the Day Scholars Revitalization Society will use the Fund
to support healing, wellness, education, language, culture, and commemoration
activities for the Survivor Class Members and the Descendant Class Members.
The monies for the Fund shall be held by the Day Scholars Revitalization Society,
which will be established as a “not for profit” entity under the British Columbia
Societies Act, S.B.C. 2015, c. 18 or analogous federal legislation or legislation in
any of the provinces or territories prior to the Implementation Date, and will be
independent of the Government of Canada, although Canada shall have the right

to appoint one representative to the Society Board of Directors.
22.02 A draft Day Scholars Revitalization Fund Plan is attached as Schedule F.

22.03 The Fund is intended to benefit the Survivor Class Members and Descendant
Class Members and to complement and not duplicate any federal government
programs.

23. Directors

23.01 The Society will have five first directors, to be appointed by the Parties.

23.02 The Board of the Society will have national representation and will include one
director appointed by Canada. The representative appointed by Canada will not

be an employee or public servant of Canada.
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a. Each Survivor Class Member or, if deceased, their estate (hereinafter
“Survivor Releasor”), has fully, finally and forever released Canada, her
servants, agents, officers and employees, from any and all actions, causes
of action, common law, Quebec civil law and statutory liabilities, contracts,
claims, and demands of every nature or kind available, asserted for the
Survivor Class in the First Re-Amended Statement of Claim filed June 26,
2015, in the Action or that could have been asserted by any of the Survivor
Releasors as individuals in any civil action, whether known or unknown,
including for damages, contribution, indemnity, costs, expenses, and interest
which any such Survivor Releasor ever had, now has, or may hereafter have
due to their attendance as a Day Scholar at any Indian Residential School

at any time.

b. Each Descendant Class Member or, if deceased, their estate (hereinafter
“Descendant Releasor”), has fully, finally and forever released Canada, her
servants, agents, officers and employees, from any and all actions, causes
of action, common law, Quebec civil law and statutory liabilities, contracts,
claims, and demands of every nature or kind available, asserted for the
Descendant Class in the First Re-Amended Statement of Claim filed June
26, 2015, in the Action or that could have been asserted by any of the
Descendant Releasors as individuals in any civil action, whether known or
unknown, including for damages, contribution, indemnity, costs, expenses,
and interest which any such Descendant Releasor ever had, now has, or
may hereafter have due to their respective parents’ attendance as a Day

Scholar at any Indian Residential School at any time.

c. All causes of actions/claims asserted by, and requests for pecuniary,
declaratory or other relief with respect to the Survivor Class Members and
Descendant Class Members in the First Re-Amended Statement of Claim
filed June 26, 2015 are dismissed on consent of the Parties without
determination on their merits, and will not be adjudicated as part of the

determination of the Band Class claims.
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d. Canada may rely on the above-noted releases as a defence to any lawsuit

that purports to seek compensation from Canada for the claims of the
Survivor Class and Descendant Class as set out in the First Re-Amended
Statement of Claim. For additional certainty, however, the above-noted
releases and the Approval Order will not be interpreted as if they release,
bar or remove any causes of action or claims that Band Class Members may
have in law as distinct legal entities or as entities with standing and authority
to advance legal claims for the violation of collective rights of their respective
Aboriginal peoples, including to the extent such causes of action, claims
and/or breaches of rights or duties owed to the Band Class are alleged in
the First Re-Amended Statement of Claim filed June 26, 2015, even if those
causes of action, claims and/or breaches of rights or duties are based on
alleged conduct towards Survivor Class Members or Descendant Class

Members set out elsewhere in either of those documents.

. Each Survivor Releasor and Descendant Releasor is deemed to agree that,
if they make any claim or demand or take any action or proceeding against
another person, persons, or entity in which any claim could arise against
Canada for damages or contribution or indemnity and/or other relief over,
whether by statute, common law, or Quebec civil law, in relation to
allegations and matters set out in the Action, including any claim against
provinces or territories or other legal entities or groups, including but not
limited to religious or other institutions that were in any way involved with
Indian Residential Schools, the Survivor Releasor or Descendant Releasor
will expressly limit their claim so as to exclude any portion of Canada's

responsibility.

Upon a final determination of a Claim made under and in accordance with
the Claims Process, each Survivor Releasor and Descendant Releasor is
also deemed to agree to release the Parties, Class Counsel, counsel for
Canada, the Claims Administrator, the Independent Reviewer, and any other

party involved in the Claims Process, with respect to any claims that arise or

22
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50. Destruction of Claimant Information and Records

50.01 Within two (2) years of completing the payments of compensation, the Claims
Administrator will destroy all Claimant information and documentation in its
possession, unless a Claimant, Designated Representative, or Personal
Representative specifically requests the return of such information within the
two (2) year period. Upon receipt of such request, the Claims Administrator will

forward the Claimant information as directed.

50.02 Within two (2) years of rendering a reconsideration decision, the Independent
Reviewer will destroy all Claimant information and documentation in their
possession, unless a Claimant, Designated Representative, or Personal
Representative specifically requests the return of such information within the
two (2) year period. Upon receipt of such request, the Independent Reviewer

will forward the Claimant information as directed.

50.03 Prior to destruction of the records, the Claims Administrator and Independent
Reviewer shall create and provide to Canada a list showing the (i) Day Scholar,
(ii) School Year(s) of attendance, and (iii) Indian Residential School(s), with
respect to which each Day Scholar Compensation Payment was made.
Notwithstanding anything else in this Agreement, this list must be retained by
Canada in strict confidence and can only be used in a legal proceeding or
settlement where it is relevant as demonstrating, which the Parties agree they
will do without further proof, which individuals received the Day Scholar
Compensation Payment for which School Year(s) and with regard to which Indian
Residential School(s).

91. Confidentiality of Negotiations

51.01 Save as may otherwise be agreed between the Parties, the undertaking of
confidentiality as to the discussions and all communications, whether written or
oral, made in and surrounding the negotiations leading to the exchanges of

letters of offer and acceptance, and this Agreement continues in force.
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b. the Claim is made with respect to that Day Scholar's attendance at an Indian
Residential School listed in Schedule E during all or part of a School Year
for which the Day Scholar has not received a Common Experience Payment
under the IRSSA, has not and will not receive compensation under the
McLean Settlement, and has not received compensation under any other
settlement with respect to a school listed in Schedule K to the McLean

Settlement; and

c. the Claim is delivered to the Claims Administrator prior to the Ultimate

Claims Deadline.

Intake

To apply for a Day Scholar Compensation Payment, a Claimant must complete a
Claim Form and deliver it to the Claims Administrator prior to the Claims Deadline,
through either the electronic or hard copy processes established by the Claims

Administrator.

Notwithstanding the Claims Deadline, a Claimant may submit a Claim Form along
with a request for a Claims Deadline extension to the Claims Administrator after the
Claims Deadline but before the Ultimate Claims Deadline. Under no circumstances
will the Claims Administrator accept any Claim Forms after the Ultimate Claims
Deadline, except as specifically provided for herein and in the Estate Claims

Process set out in Schedule D.

The Claims Administrator will provide the Claimant with confirmation of receipt of

the Claim.

The Claims Administrator will digitize all paper applications and maintain electronic

copies for use only as provided for by this Agreement.

The Claims Administrator will review each Claim for completeness. If any required
information is missing from the Claim Form that renders it incomplete, including a

request for a Claims Deadline extension, the Claims Administrator will contact the
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Claimant and request that the Claimant provide the missing information or resubmit
the Claim Form. The Claimant will have 60 days from the date of the resubmission
request to resubmit their Claim Form, notwithstanding that the Ultimate Claims

Deadline may have elapsed.

The Claims Administrator shall, without taking any further action, dismiss any Claim

made with respect to an individual who died on or before May 29, 2005.

Information Provided by Canada

10.

11.

The Claims Administrator will provide a copy of each Claim made with respect to an
individual alive on May 30, 2005, to Canada for use only as provided for by this

Agreement.

Canada will review the Claim against any information in its possession for the

purposes of:

a. determining whether the individual at issue in the Claim or their executor,
representative, or heir who applied in place of the individual received a
Common Experience Payment pursuant to the IRSSA for any of the same

School Years set out in the Claim;

b. determining whether the individual at issue in the Claim or their executor,
representative, or heir who applied in place of the individual was denied a
Common Experience Payment claim pursuant to the IRSSA for any of the

same School Years set out in the Claim;

c. determining whether the individual at issue or their executor, representative,
or heir who applied in place of the individual received compensation under
any other settlement with respect to a school listed in Schedule K to the

McLean Settlement, for any of the same School Years set out in the Claim;

d. determining whether the individual at issue attended a school not listed in
List 1 or List 2 as set out in Schedule E for any of the same School Years

set out in the Claim; and
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12.

13.

e. any other information that may be relevant to a Claim with respect to a

school listed in List 2 of Schedule E.

In order to ensure that the Claim is not denied by reason only of the Claimant having
been mistaken as to the School Year(s) of attendance as a Day Scholar, Canada
will review the attendance records at the identified Indian Residential School(s) with
respect to which the Claim was made for the five School Years before and after the
School Year(s) identified in the Claim. If, as a result of this process, it is found that
the individual at issue was a Day Scholar in (a) School Year(s) not claimed, this
information shall be provided to the Claims Administrator and the Claim will be

assessed as if it included that/those School Year(s).

Canada may forward to the Claims Administrator any information/documentation
that supports or contradicts the individual at issue’s attendance as a Day Scholar
within 45 days of its receipt of a Claim from the Claims Administrator but will
endeavour to do so as quickly as possible so as not to delay the determination of

any Claim.

Assessment by the Claims Administrator

14.

15.

Where the Claim is with respect to an individual who was denied a Common
Experience Payment claim pursuant to the IRSSA for any of the same School Years
set out in the Claim on the grounds that they attended but did not reside at the Indian
Residential School(s), regardless of which Indian Residential School(s) are named
in the Claim, the Claims Administrator will consider the Claim to be presumptively

valid, subject to the provisions below.

For all other Claims, the Claims Administrator will first make a determination whether
the Claim is made with respect to a Day Scholar, in accordance with the following

protocol:

a. where the Claim is with respect to one or more Indian Residential Schools
listed in List 1 of Schedule E within any time periods specified in that list,

and the Claim Form states positively that the Claim is with respect to an
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16.

individual who attended the School as a Day Scholar, the Claims
Administrator will consider the Claim to be presumptively valid, subject to

the provisions below;

where the Claim is with respect only to one or more Indian Residential
Schools listed in List 2 of Schedule E within any time periods specified in
that list, and the Claimant provides a statutory declaration stating that the
individual with respect to whom the Claim is made was a Day Scholar and
identifying where the individual resided during the time they were a Day
Scholar, the Claims Administrator will review the Claim and any information
provided by Canada under ss. 11 — 13 above. Unless Canada has provided
positive evidence demonstrating on a balance of probabilities that the
individual was not a Day Scholar, the Claim will be considered

presumptively valid, subject to the provisions below; and

where the Claim does not name any Indian Residential School listed in
Schedule E, the Claims Administrator shall make best efforts to determine
if there is any possibility of mistake or misnomer in the name of an Indian
Residential School, including, where necessary, by contacting the Claimant.
The Claims Administrator shall correct any such mistakes or misnomers.
Where the Claims Administrator is satisfied that the Claim is not regarding
any Indian Residential School listed in Schedule E, the Claims Administrator

shall dismiss the Claim.

The Claims Administrator will review any information provided by Canada pursuant
to ss. 11 - 13 above and any information in its possession as part of the McLean
Settlement. If the Claims Administrator finds that there is positive evidence
demonstrating on a balance of probabilities that, for all of the School Years set out
in the Claim Form, the individual at issue or her/his executor, representative, or heir

who applied in place of the individual:

a. Received a Common Experience Payment under the IRSSA;
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20.

21.

22.

23.

24.

25.

has no right to seek reconsideration.

A Claimant whose Claim is denied for any other reason has a right to seek
reconsideration before the Independent Reviewer. Notice of intent to seek
reconsideration must be delivered to the Independent Reviewer within 60 days of

the date of the Claims Administrator’'s decision.
Canada has no right to seek reconsideration under any circumstances.

Claimants seeking reconsideration have the right to be represented by Class
Counsel for the purposes of reconsideration at no cost to them or to retain another

counsel of their choice at their own expense.

The Independent Reviewer will provide the Claimant with confirmation of receipt of
the notice of intent to seek reconsideration and will provide Canada with a copy of

the notice of intent to seek reconsideration.

The Independent Reviewer will advise the Claimant that they have a right to submit
new evidence on reconsideration. The Claimant shall have 60 days to submit any
new evidence on reconsideration, with such further reasonable extensions as the

Claimant may request and the Independent Reviewer may grant.

The Independent Reviewer will provide Canada with any new evidence submitted
by the Claimant and Canada will have the right to provide additional information to
the Independent Reviewer that responds to any new evidence provided within 60

days.

The Independent Reviewer shall then consider each Claim, including its supporting
documentation, de novo, and render a decision in accordance with the Claims

Process Principles set out above. In particular, the Independent Reviewer shall:

a. assume that a Claimant is acting honestly and in good faith, in the absence

of reasonable grounds to the contrary; and
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10.

11.

If the Claims Administrator receives another Claim with respect to the same
deceased Day Scholar before the Ultimate Claims Deadline, where the Claimant is
the estate executor, administrator, trustee, or liquidator, the Claims Administrator
shall dismiss the Claim from the non-executor, administrator, trustee, or liquidator

Claimant, without any right of reconsideration.

If any additional Claim(s) with respect to the same deceased Day Scholar is/are
received by the Claims Administrator before the Ultimate Claims Deadline, from a
Claimant who is not the estate executor, administrator, trustee, or liquidator, and
who is of a different priority level of heirs than the previous Claimant(s), the Claims
Administrator shall contact the Claimant with the lower priority to inquire as to
whether that Claimant disputes the existence of the higher priority level heir. If the
existence of a higher priority level heir is disputed, the matter shall be referred to
the Independent Reviewer for a determination regarding which Claimant has the
highest valid priority level and deem them to be the Designated Representative of
the deceased Day Scholar. The decision of the Independent Reviewer is final
without any right of appeal or judicial review. The Independent Reviewer shall
inform the Claims Administrator of their decision, and the Claims Administrator

shall:

a. in the case of a Claim that is approved, pay the Designated

Representative; and

b. in the case of a Claim that is dismissed, advise the Claimant of the
dismissal in accordance with paragraph 17 of the Claims Process. The
Designated Representative is able to seek reconsideration in accordance

with the Claims Process.

If any additional Claim(s) with respect to the same deceased Day Scholar is/are
received by the Claims Administrator before the Ultimate Claims Deadline, from a
Claimant who is not the estate executor, administrator, trustee, or liquidator and
who is of the same priority level of heirs as the previous Claimant(s), the Claims

Administrator shall reject all of the Claims and notify each Claimant accordingly.
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Indian Band was established on a reserve now adjacent to the City of Kamloops, where the KIRS

was subsequently established.

15; Secwepemctsin is the language of the Secwépemec, and it is the unique means by which
the cultural. ecological. and historical knowledge and experience of the Secwépemc people is
understood and conveyed between generations. It is through language, spiritual practices and
passage of culture and traditions including their rituals, drumming, dancing, songs and stories, that
the values and beliefs of the Secwépemc people are captured and shared. From the Secwépemc
perspective all aspects of Secweépemc knowledge, including their culture, traditions, laws and

languages, are vitally and integrally linked to their lands and resources.

16. Language, like the land, was given to the Secwépemc by the Creator for communication
to the people and to the natural world. This communication created a reciprocal and cooperative
relationship between the Secwépemc and the natural world which enabled them to survive and
flourish in harsh environments. This knowledge, passed down to the next generation orally,
contained the teachings necessary for the maintenance of Secwépemc culture, traditions, laws and

identity.

17 For the Secwépemc, their spiritual practices, songs, dances, oral histories, stories and
ceremonies were an integral part of their lives and societies. These practices and traditions are
absolutely vital to maintain. Their songs, dances, drumming and traditional ceremonies connect
the Secwépeme to their land and continually remind the Secwépemc of their responsibilities to the

land, the resources and to the Secwépemc people.

18. Secwépemc ceremonies and spiritual practices, including their songs, dances, drumming

and passage of stories and history, perpetuate their vital teachings and laws relating to the harvest
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of resources, including medicinal plants, game and fish, and the proper and respectful protection
and preservation of resources. For example, in accordance with Secwépeme laws, the Secwépemc
sing and pray before harvesting any food, medicines, and other materials from the land, and make
an offering to thank the Creator and the spirits for anything they take. The Secwépemc believe that
all living things have spirits and must be shown utmost respect. It was these vital, integral beliefs
and traditional laws, together with other elements of Secwépemec culture and identity, that Canada

sought to destroy with the Residential Schools Policy.

Shishdalh band

19. The shishalh Nation, a division of the Coast Salish First Nations, originally occupied
the southern portion of the lower coast of British Columbia. The shishalh People settled the area
thousands of years ago, and occupied approximately 80 village sites over a vast tract of land. The
shishalh People are made up of four sub-groups that speak the language of Shashishalhem, which
is a distinct and unique language, although it is part of the Coast Salish Division of the Salishan

Language.

20. Shishalh tradition describes the formation of the shishalh world (Spelmulh story).
Beginning with the creator spirits, who were sent by the Divine Spirit to form the world. they
carved out valleys leaving a beach along the inlet at Porpoise Bay. Later, the transformers, a male

raven and a female mink, added details by carving trees and forming pools of water.

21 The shishalh culture includes singing, dancing and drumming as an integral part of their
culture and spiritual practices, a connection with the land and the Creator and passing on the history
and beliefs of the people. Through song and dance the shishalh People would tell stories, bless

events and even bring about healing. Their songs, dances and drumming also signify critical
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26. The children at the Residential Schools were taught to be ashamed of their
Aboriginal identity, culture, spirituality and practices. They were referred to as, amongst
other derogatory epithets, “dirty savages” and “heathens” and taught to shun their very
identities. The Class members’ Aboriginal way of life, traditions, cultures and spiritual practices
were supplanted with the Euro-Canadian identity imposed upon them by Canada through the

Residential Schools Policy.

ST The Class members have lost, in whole or in part, their traditional economic
viability, self-government and laws, language, land base and land-based teachings, traditional

spiritual practices and religious practices, and the integral sense of their collective identity.

28. The Residential Schools Policy, delivered through the Residential Schools, wrought
cultural, linguistic and social devastation on the communities of the Class and altered their

traditional way of life.

Canada’s Settlement with Former Residential School Residents

29. From the closure of the Residential Schools until the late 1990’s, Canada’s
Aboriginal communities were left to battle the damages and suffering of their members as a
result of the Residential Schools Policy, without any acknowledgement from Canada. During
this period, Residential School survivors increasingly began speaking out about the horrible
conditions and abuse they suffered, and the dramatic impact it had on their lives. At the same
time, many survivors committed suicide or self-medicated to the point of death. The deaths

devastated the life and stability of the communities represented by the Class.

30. In January 1998, Canada issued a Statement of Reconciliation acknowledging and

apologizing for the failures of the Residential Schools Policy. Canada admitted that the Residential
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38. Canada’s obligations under international law inform Canada’s common law, statutory,
fiduciary, constitutionally-mandated and other duties, and a breach of the aforementioned

international obligations is evidence of, or constitutes, a breach under domestic law.

Breach of Fiduciary and Constitutionally-Mandated Duties

39. Canada has constitutional obligations to, and a fiduciary relationship with, Aboriginal
People in Canada. Canada created, planned, established, set up, initiated, operated, financed,
supervised, controlled and regulated the Residential Schools and established the Residential
Schools Policy. Through these acts, and by virtue of the Constitution Act 1867, the Constitution
Aet, 1982, and the provisions of the Act, as amended, Canada owed a fiduciary duty to Class

members.

40. Canada’s constitutional duties include the obligation to uphold the honour of the Crown
in all of its dealings with Aboriginal Peoples, including the Class members. This obligation arose
with the Crown’s assertion of sovereignty from the time of first contact and continues through
post-treaty relationships. This is and remains an obligation of the Crown and was an obligation on
the Crown at all material times. The honour of the Crown is a legal principle which requires the
Crown to operate at all material times in its relations with Aboriginal Peoples from contact to post-

treaty in the most honourable manner to protect the interests of the Aboriginal Peoples.

41. Canada’s fiduciary duties obliged Canada to act as a protector of Class members’
Aboriginal Rights, including the protection and preservation of their language, culture and their
way of life, and the duty to take corrective steps to restore the Plaintiffs’ culture, history and status,
or assist them to do so. At a minimum, Canada’s duty to Aboriginal Persons included the duty not

to deliberately reduce the number of the beneficiaries to whom Canada owed its duties.
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42. The fiduciary and constitutional duties owed by Canada extend to the Class because the
Residential Schools Policy was intended to, and did, undermine and seek to destroy the way of life

established and enjoyed by these Nations whose identities were and are viewed as collective.

43, Canada acted in its own self-interest and contrary to the interests of Aboriginal Children,
not only by being disloyal to, but by actually betraying the Aboriginal Children and communities
whom it had a duty to protect. Canada wrongfully exercised its discretion and power over
Aboriginal People, and in particular children, for its own benefit. The Residential Schools Policy
was pursued by Canada, in whole or in part, to eradicate what Canada saw as the “Indian Problem™.
Namely, Canada sought to relieve itself of its moral and financial responsibilities for Aboriginal
People, the expense and inconvenience of dealing with cultures, languages, habits and values
different from Canada’s predominant Euro-Canadian heritage, and the challenges arising from

land claims.

44, In breach of its ongoing fiduciary, constitutionally-mandated, statutory and common
law duties to the Class, Canada failed, and continues to fail, to adequately remediate the damage
caused by its wrongful acts, failures and omissions. In particular, Canada has failed to take
adequate measures to ameliorate the Cultural, Linguistic and Social Damage suffered by the Class,
notwithstanding Canada’s admission of the wrongfulness of the Residential Schools Policy since

1998.

Breach of Aboriginal Rights

45. The shishalh and Tk’emlups people, and indeed all members of the Class have exercised
laws, customs and traditions integral to their distinctive societies prior to contact with Europeans.

In particular, and from a time prior to contact with Europeans, these Nations have sustained
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« Cour » s’entend de la Cour fédérale, sauf si le contexte ne s'y préte pas;

« Ancien éléve externe » s’entend de tout membre du groupe des survivants qui a
fréquenté pour toute partie d'une année scolaire, sans y résider, un pensionnat
indien figurant a 'annexe E, soit sur la liste 1 ou la liste 2, pendant les périodes qui y

sont indiquées;

« Indemnité liée a la fréquentation d’externat » désigne le paiement de dix mille

dollars (10 000 $) mentionné au paragraphe 25.01 de la présente;

« Fonds de revitalisation destiné aux anciens éléves externes » ou « Fonds »
établi en vertu du paragraphe 21.01 des présentes, et comme décrit dans le plan de

distribution du Fonds;

« Société de revitalisation pour les éléves externes » (Day Scholars Revitalization
Society) ou « Société » désigne la société sans but lucratif établie en vertu du

paragraphe 22.01 des présentes;

« Groupe des descendants » désigne les personnes faisant partie de la premiére
geénération de descendants des membres du groupe des survivants qui ont été
légalement ou techniquement adoptées par un membre du groupe des survivants

ou son conjoint;

« Membre du groupe des descendants » désigne une personne qui correspond a

la définition du groupe des descendants;

« Représentant désigné » désigne la personne physique désignée dans le
formulaire du représentant désigné diiment rempli, dont la forme et le contenu seront

approuveés par la Cour avant la date de mise en cauvre;

« Accord sur les honoraires » désigne I'accord juridique distinct conclu par les

parties concernant les frais juridiques, les codts, les honoraires et les débours;
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LE FONDS DE REVITALISATION DESTINE AUX ANCIENS ELEVES EXTERNES
21. Fonds de revitalisation destiné aux anciens éléves externes

21.01 Le Canada accepte de verser la somme de cinquante millions de dollars
(50 000 000,00 $) au Fonds de revitalisation destiné aux anciens éléves externes
pour financer des activités, destinées aux membres du groupe des survivants et
les membres du groupe des descendants, visant a promouvoir la guérison, le

mieux-&tre, I'éducation, la langue, la culture, le patrimoine et la commémoration.

21.02 Les sommes indiquées au paragraphe 21.01 de la présente seront versées par
le Canada a la Société de revitalisation pour les éléves externes dans les trente

(30) jours suivant la date de mise en ceuvre.

SOCIETE DE REVITALISATION POUR LES ELEVES EXTERNES

22. Création de la Société de revitalisation pour les éléves
externes

22.01 Les parties conviennent que la Société de revitalisation pour les éléves externes
utilisera le Fonds pour financer des activités destinées aux membres du groupe
des survivants et les membres du groupe des descendants, visant a promouvoir
la guérison, le mieux-étre, I'éducation, la langue, la culture, le patrimoine et la
commeémoration. L'argent du Fonds sera déetenu par la Société de revitalisation
pour les eéléves externes, qui sera constituée en tant qu'organisme « sans but
lucratif » en vertu de la British Columbia Societies Act (S.B.C. 2015, c. 18), de
toute législation fédérale analogue ou de toute loi de I'une des provinces ou de
I'un des territoires avant la date de mise en ceuvre. La Société sera indépendante
du gouvernement du Canada, ce dernier ayant toutefois le droit de nommer un

représentant au sein de son conseil d'administration.

22.02 Un projet de plan de Fonds de revitalisation destiné aux anciens éléves des

externats est joint aux présentes a titre d'annexe F.
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38.01

prévoir I'embauche du personnel requis pour lui permettre de s'acquitter de

ses fonctions, et assurer leur formation et leur instruction;

tenir des comptes exacts ou s'assurer de la tenue de comptes exacts en
ce qui concerne ses activités et son administration, y compris la préparation

des états financiers, des rapports et des dossiers exigés par la Cour;

présenter aux parties un rapport mensuel sur les réclamations regues et

réglées, et sur les pensionnats indiens concernés par les réclamations;

répondre aux demandes de renseignements concernant les réclamations,
examiner les réclamations, prendre des décisions relatives aux
réclamations, communiquer ses décisions conformément a la présente
convention et fournir des renseignements aux demandeurs concernant le

processus de réexamen tel que décrit dans le processus de réclamation;

communiquer avec les demandeurs en anglais ou en frangais, selon la
préférence du demandeur, et, si un demandeur exprime le désir de
communiquer dans une langue autre que I'anglais ou le francais, faire de

son mieux pour répondre a cette demande;

toutes les autres fonctions et responsabilités que la Cour peut lui assigner.

38. Nomination de I’administrateur des réclamations

L'administrateur des réclamations sera nomme par la Cour sur recommandation

des parties.

39. Fonctions de I’examinateur indépendant

39.01 Le role de I'examinateur indépendant est de statuer sur toute demande de

réexamen présentée par un demandeur conformément au processus de
réclamation décrit a 'annexe C. Le ou les examinateurs indépendants seront

nommeés par la Cour sur recommandation des parties.
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40. Colts du processus de réclamation

40.01 Les colts du processus de réclamation, y compris ceux de I'administrateur des

réclamations et de I'examinateur indépendant, seront payés par le Canada.

41. Ordonnance d’approbation

41.01 Les parties conviennent de demander a la Cour une ordonnance d'approbation
des présentes sous une forme convenue par les parties et comprendra

notamment une disposition :

a. incorporant par renvoi la présente convention dans son intégralité, y

compris toutes les annexes;

b. indiguant et stipulant que I'ordonnance lie tous les membres du groupe des
survivants et du groupe des descendants, y compris les personnes

frappées d'incapacité;

c. indiquant et stipulant que les réclamations du groupe des survivants et du
groupe des descendants énoncés dans la premiére déclaration modifiée,
déposeée le 26 juin 2015, sont rejetées, et donnant effet aux quittances et
aux clauses connexes énonceées aux articles 42.01 et 43.01 afin de garantir
le réglement de toutes les réclamations du groupe des survivants et du

groupe des descendants.
42. Reéglement des réclamations du groupe des survivants et du
groupe des descendants
42.01 L'ordonnance d’approbation demandée a la Cour déclarera que :

a. chague membre du groupe des survivants ou, s'il est décédeé, sa succession
(ci-aprés « le cédant du survivant »), a donné quittance entiére et définitive au
Canada, ses fonctionnaires, ses agents, ses gestionnaires et ses employés, de

toute action, cause d'action, responsabilité en vertu commeon law, en droit civil
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d.

le Canada peut invoquer les quittances susmentionnées comme pour se
défendre dans le cadre de toute action en justice visant a obtenir des
indemnités du Canada pour les réclamations du groupe des survivants et du
groupe des descendants, telles qu'elles sont énoncées dans la premiére
déclaration modifiée. [l est toutefois entendu que les quittances
susmentionnées et l'ordonnance dapprobation ne doivent pas étre
interprétées comme si elles avaient pour effet de décharger, exclure ou
supprimer toute cause d'action ou réclamation que les membres du groupe
de la bande pourraient avoir en droit en tant que personnes morales
distinctes ou en tant que personne juridique ayant la qualité et I'autorité pour
soumetire des réclamations fondées en droit pour la violation des droits
collectifs de leurs peuples autochtones respectifs, y compris dans la mesure
ou de telles causes d’action, réclamations, violations de droits ou
manquements a des obligations dues au groupe des bandes sont décrites
dans la premiére déclaration modifiée déposée le 26 juin 2015, méme si ces
causes d'action, réclamations, violations de droits ou manquements a des
obligations sont fondées sur une faute présumée commise a I'égard des
membres du groupe des survivants ou des membres du groupe des

descendants énoncée ailleurs dans 'un ou 'autre de ces documents.

tout cédant de survivant et tout cédant de descendant est réputé convenir
que s'il présente une réclamation, une demande ou s'ils engagent une action
ou une procédure contre une personne, des personnes ou une personnalité
dans laquelle une réclamation pourrait étre faite contre le Canada pour des
dommages-intéréts, une contribution, une indemnité ou tout autre
dédommagement, en vertu d'une loi, de la common law ou du droit civil du
Quebec, en ce qui concerne les allégations et les faits énoncés dans le cadre
de l'action, y compris toute réclamation contre des provinces ou des
territoires ou d’autres personnalités juridiques ou groupes, y compris, mais
sans s'y limiter, des organismes religieux ou autres qui ont joué un role

quelconque dans les pensionnats indiens, le cédant d'un survivant ou d'un
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43.01

44.01

44.02

descendant limitera expressément sa réclamation de maniére a exclure

toute forme de responsabilité du Canada.

f. lorsqu’une décision definitive concernant une réclamation est prise dans le
cadre du processus de réclamation et conformément a celui-ci, chaque
cédant de survivant ou de descendant est également réputé avoir accepté
de quittancer les parties, les avocats du groupe, les avocats du Canada,
I'administrateur des reclamations, 'examinateur indépendant et toute autre
partie participant au processus de réclamation, de toute réclamation
découlant ou pouvant découler de I'application du processus de réclamation,

y compris, mais sans s’y limiter, de l'insuffisance de I'indemnité regue.

43. Contrepartie réputée du Canada

Les obligations et les responsabilités du Canada qui sont prévues par les
présentes constituent la contrepartie pour les quittances et autres engagements
énoncés dans les présentes et cette contrepartie constitue un réglement
complet et final de toute demande dont il est question dans les présentes. Les
cédants des survivants et les cédants des descendants n’ont droit qu'aux
prestations prévues et aux indemnités payables en vertu des présentes, en tout
ou en partie, comme seul recours pour telle action, cause d'action,

responsabilité, réclamation ou demande.

HONORAIRES ET DEBOURS

44. Honoraires et débours des avocats du groupe

Tous les honoraires et débours des avocats du groupe, ainsi que les honoraires
proposeés par les représentants des demandeurs, sont soumis a I'accord sur les

honoraires, qui doit étre examiné et approuvé par la Cour.

L'approbation de I'accord d’honoraires n'est pas liée a I'approbation par la cour

de la présente convention. Le refus de la Cour d’approuver l'accord
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49.01

50.01

CONFIDENTIALITE
49. Confidentialité

Tout renseignement fourni, créé ou obtenu dans le cadre de la présente
convention, qu'il soit écrit ou oral, sera traité de fagon confidentielle par les parties
et les avocats du groupe, les demandeurs, I'administrateur des réclamations et
'examinateur indépendant et ne sera pas utilisé a d'autres fins que celles du
présent reglement, 2 moins que les parties n'en disposent autrement, que la
présente convention ou la législation fédérale, provinciale ou territoriale applicable

en matiére de protection de la vie privée ne l'autorise ou que la Cour ne 'ordonne.

50. Destruction des renseignements et des documents du demandeur

L'administrateur des réclamations détruira, dans les deux (2) ans suivant le
versement effectif de la totalité de l'indemnité, tous les renseignements et
documents relatifs aux demandeurs gu'il a en sa possession, a moins que le
demandeur, le représentant désigné ou le représentant personnel ne demande
expressément la restitution de ces renseignements au cours de la période de
deux (2) ans. Dés réception d'une telle demande, l'administrateur des

réclamations transmettra au demandeur les renseignements exigés.

50.02 Dans les deux (2) ans suivant une décision de réexamen, I'examinateur

indépendant détruira tous les renseignements et documents du demandeur en
sa possession, a moins qu'un demandeur, un représentant désigné ou un
représentant personnel ne demande spécifiquement la restitution de ces
renseignements au cours de la période de deux (2) ans. Dés réception d'une
telle demande, I'examinateur indépendant transmettra au demandeur les

renseignements exiges.

50.03 Avant la destruction des documents, I'administrateur des réclamations et

'examinateur indépendant doivent établir une liste indiquant (i) le nom de I'éléve

externe, (i) 'année ou les années scolaires ou il a fréequente le ou les pensionnats
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21, Ces derniéres annees, le Canada a reconnu les conséquences désastreuses de sa politique
des pensionnats sur les peuples autochtones du Canada. La politique des pensionnats du Canada
a été élaborée dans le but d’éradiquer la culture et I’identité autochtones et d’assimiler les peuples
autochtones du Canada a la société euro-canadienne. Par cette politique, le Canada a détruit les
fondements de I'identit¢ de générations d’Autochtones et a causé des dommages

incommensurables aux personnes et aux communautes.

22, Le bénéficiaire direct de la politique des pensionnats indiens était le Canada, car ses
obligations seraient réduites en proportion du nombre, et des générations, d’Autochtones qui ne
reconnaitraient plus leur identité autochtone et réduiraient leurs revendications de droits en vertu

de la Loi et des obligations fiduciaires, constitutionnelles, statutaires et de common law du Canada.

23, La politique des pensionnats a également été profitable au Canada, car elle a permis
d’affaiblir les demandes d’indemnisation des peuples autochtones en ce qui concerne leurs terres
et leurs ressources traditionnelles. Il en a résulté une séparation des peuples autochtones de leurs
cultures, de leurs traditions et, en fin de compte, de leurs terres et de leurs ressources. Cela a permis
I’exploitation de ces terres et ressources par le Canada, non seulement sans le consentement des
peuples autochtones, mais aussi, contrairement a leurs intéréts, a la Constitution du Canada eta la

Proclamation royale de 1763.

24, La réalité de cette injustice et les dommages qu’elle a causés sont désormais reconnus par
le premier ministre, au nom du Canada, et par le réglement pancanadien des demandes d’indemnisation
des personnes ayant résidé dans les pensionnats du Canada, dans le cadre de la convention mise en
ceuvre en 2007. En dépit de la confirmation de la réalité des torts et des préjudices causés, un grand

nombre de membres des communautés autochtones du Canada ont été exclus de la convention, non
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détriment et a I’exclusion des intéréts des Autochtones envers lesquels le Canada avait des
obligations fiduciaires et constitutionnelles. Si elle réussit, 1’éradication intentionnelle de
I’identite, de la culture, de la langue ainsi que des pratiques spirituelles et dela—religien
autochtones, réduirait sur plusieurs générations le nombre de personnes auxquelles le Canada est
redevable, parce qu’elles ne s’identifieraient plus comme autochtones et elles seraient moins

susceptibles de revendiquer leurs droits en tant qu’autochtones.

Les conséquences de la politique des pensionnats sur les membres du recours collectif

La bande indienne Tk’emliips

31 Tk’emliapseme, « le peuple du confluent », aujourd’hui connu sous le nom de bande
indienne Tk emlups te Secwepemc, fait partie du peuple du plateau le plus septentrional et des
peuples de langue salish de I'intérieur Secwépeme (Shuswap) de la Colombie-Britannique. La
bande indienne Tk’emlips a été établie sur une réserve aujourd’hui adjacente a la ville de
Kamloops. ou le KIRS a été établi par la suite. La plupart, voire la totalité, des éléves qui ont
fréquenté le KIRS en externes étaient ou sont membres de la bande indienne Tk’emlups, résidant

ou ayant résidé dans la réserve.

32 Le secwepemctsin est la langue des Secwépemc, et c’est I'unique moyen par lequel les
connaissances et I'expérience culturelles, écologiques et historiques du peuple Secweépemc sont
comprises et transmises de génération en génération. C’est par la langue, les pratiques spirituelles
et le passage de la culture et des traditions, y compris les rituels, les tambours, les danses, les
chansons et les histoires, que les valeurs et les croyances du peuple Secwépemc sont comprises et

transmises. Du point de vue des Secwépemc, tous les aspects du savoir des Secwépemc, y compris
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leur culture, leurs traditions, leurs lois et leurs langues, sont fondamentalement et intégralement

liés a leurs terres et a leurs ressources.

33. La langue, comme la terre, a été donnée aux Secwépemc par le Créateur pour
communiquer avec le peuple et le monde naturel. Cette communication a créé une relation de
réciprocité et de coopération entre les Secwépemc et le monde naturel qui leur a permis de survivre
et de s’épanouir dans des environnements hostiles. Ces connaissances, transmises oralement a la
génération suivante, contenaient les enseignements nécessaires au maintien de la culture, des

traditions, des lois et de 1’identité des Secwépemc.

34, Pour les Secwépemc, leurs pratiques spirituelles, leurs chants, leurs danses, leurs
histoires orales, leurs récits et leurs cérémonies font partie intégrante de leur vie et de leur sociéteé.
1l est absolument vital de maintenir ces pratiques et ces traditions. Leurs chants, leurs danses, leurs
tambours et leurs cérémonies traditionnelles relient les Secwépemc a leur terre et leur rappellent

continuellement leurs responsabilités envers la terre, les ressources et le peuple Secwépemc.

35. Les cérémonies et les pratiques spirituelles des Secwépemc, y compris leurs chants,
leurs danses, leurs tambours ainsi que le passage des récits et de ['histoire, perpétuent leurs
enseignements et leurs lois vitales concernant la récolte des ressources, y compris les plantes
medicinales, le gibier et le poisson, de méme que la protection et la préservation adéquates et
respectucuses des ressources. A titre d’exemple, conformément aux lois Secwépeme, les
Secwépeme chantent et prient avant de récolter toute nourriture, tout médicament et toute autre
matiére provenant de la terre, et font une offrande pour remercier le Créateur ainsi que les esprits
pour tout ce qu’ils prennent. Les Secwépemc croient que tous les étres vivants ont un esprit et qu’il

faut leur témoigner le plus grand respect. Ce sont ces croyances vitales et intégrantes ainsi que ces
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sauvages » et de « paiens » et on leur apprenait a rejeter leur identité. Le mode de vie, les
traditions, les cultures et les pratiques spirituelles autochtones des membres du recours collectif
ont été supplantés par 1'identité euro-canadienne qui leur a été imposée par le Canada dans le cadre

de la politique des pensionnats indiens.

44, Cette mise en ceuvre de la politique relative aux pensionnats indiens a causé un préjudice

supplémentaire aux membres de la classe des survivants des pensionnats zeeessés, a qui 1’on avait
enseigné a 1’école que les enseignements traditionnels de leurs parents, de leurs grands-parents et
de leurs ainés n’avaient aucune valeur et, dans certains cas, qu’il s’agissait de pratiques et de
croyances « paiennes », et qui, en rentrant chez eux a la fin de la journée scolaire rejetaient les

enseignements de leurs parents, de leurs grands-parents et de leurs ainés.

45. Les attaques contre leurs traditions, leurs lois, leur langue et leur culture a travers la

mise en ceuvre de la politique des pensionnats indiens par le Canada, directement ou par

I'intermédiaire de ses agents. ont continué¢ a miner les membres individuels du groupe des

survivants, causant une perte d’estime de soi, une dépression, une anxiété, des idées suicidaires,
des suicides, des maladies physiques sans causes claires, des difficultés a étre parents, des
difficultés a maintenir des relations positives, I’abus de substances et la violence, entre autres

préjudices et pertes, qui ont tous eu des répercussions sur le groupe des descendants.

46. Les membres du groupe des bandes ont perdu, en partie ou en totalité, leur viabilité
¢conomique traditionnelle, leur autonomie gouvernementale et leurs lois, leur langue, leur assise
territoriale et leurs enseignements fondés sur la terre, leurs pratiques spirituelles traditionnelles de

méme que leurs pratiques religieuses, ainsi que le sens intégral de leur identité collective.

{01447063 2}

200

Page: 221

2021 FC 988 (CanLll)



Page: 222

(11MueD) 886 D4 1202



Page: 223

(11MueD) 886 D4 1202



22

La réconciliation est un processus continu. En renouvelant notre
partenariat, nous devons veiller a ce que les erreurs qui ont marqué
notre relation passée ne se répétent pas. Le gouvernement du Canada
reconnait que les politiques visant a assimiler les Autochtones, hommes
et femmes, ne permettent pas de créer une communauté forte...

51. Le 10 mai 2006 ou vers cette date, le Canada a signé une convention visant a indemniser

principalement les personnes ayant été internes dans les pensionnats indiens.

52. La convention prévoit deux types d’indemnisation individuelle: le paiement
d’expérience commune (« PEC ») pour le fait d’avoir été interne dans un pensionnat, et une
indemnisation fondée sur un processus d’évaluation indépendant (« PEI ») pour offrir des

indemnités pour certains sévices subis et les préjudices causeés par ces sévices.

53. Le PEC consistait en une indemnité pour les anciens infernes d’un pensionnat d’un
montant de 10 000 $ pour la premiére année scolaire ou partie d'une année scolaire et de 3 000 $
supplémentaires pour chaque année scolaire ou partie d’année scolaire suivante d’internat. Le
PEC était versé aux internes, car il avait été admis que I'expérience de 'assimilation etait
préjudiciable et devait faire |’objet d’une indemnisation, indépendamment du fait que 1’éléve ait
subi des violences physiques, sexuelles ou autres pendant son internat. L autre indemnisation était
versée dans le cadre du PEL. Le PEC n’était offert qu’aux anciens internes alors que, dans certains
cas, le PEI était offert non seulement aux anciens internes, mais aussi aux autres jeunes qui se

trouvaient légalement dans les locaux d’un pensionnat, y compris les anciens externes.

54. La mise en ceuvre de la convention marquait la premiére fois que le Canada acceptait de
verser une indemnisation pour les préjudices culturels, linguistiques et sociaux. Le Canada a

refusé de verser une indemnité aux membres du groupe des survivants, a savoir les éléves qui ont

Jréquenté les penst 3 : s pensionnats, mais qui n’étaient pas infernes.
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cette politique a eu des répercussions durables et dévastatrices sur la
culture, le patrimoine et la langue autochiones.

Les conséquences des pensionnats indiens ont contribué aux
problémes sociaux qui existent encore aujourd hui dans de nombreuses
communauiés.

L

Nous sommes conscients aujourd 'hui que nous avons eu tort de séparer
les enfants de cultures et de traditions riches et vivantes, que cela a
créé un vide dans de nombreuses vies et communautés, et nous nous
excusons de l’avoir fait. Nous réalisons aujourd’hui qu’'en séparant les
enfants de leurs familles, nous avons empéché un grand nombre d’entre
eux d'élever convenablement leurs propres enfants et avons semé les
graines pour les générations suivantes, ef nous sommes désoles d’avoir
agi ainsi. Nous sommes aujourd ’hui conscients que, bien trop souvent,
ces institutions ont donné lieu a des abus ou d des négligences et
n’'étaient pas suffisamment contrélées, et nous sommes désolés de ne
pas avoir su vous protéger. Non seulement vous avez souffert de ces
abus pendant votre enfance, mais en devenant parents, vous n’avez pas
pu empécher vos propres enfants de subir la méme expérience, et nous
en sommes désolés.

Le fardeau de cette expérience pése sur vos épaules depuis bien trop
longtemps. Ce fardeau nous incombe en tant que gouvernement et en
tant que pays. Aujourd’hui, il n’y a aucune chance qu’au Canada, le
genre de mentalités qui ont conduit au systéeme des pensionnats indiens
puisse d nouveau exister. Vous essaves depuis longtemps de vous
relever de cette expérience et, de maniére trés concréte, nous nous
Jjoignons maintenant a vous dans cette quéte. Le gouvernement du
Canada présente des exciises sincéres aux peiples autochtones de ce
pays et leur demande de lui pardonner d’avoir si gravement mangqué a
ses obligations envers eux.

58. Malgré les excuses et le fait que le Canada ait reconnu aveir agi injustement, ainsi que
I’appel a la reconnaissance des communautés autochtones du Canada et de la Commission de vérité
et de réconciliation dans son rapport provisoire de février 2012, le fait que le Canada ait exclu le
groupe des survivants de la convention témoigne de son manque de considération vis-a-vis des
membres du groupe des survivants. Le Canada continue, comme il 1’a fait des années 1970
jusqu’en 2006 concernant les « éléves internes », de nier les préjudices subis par les demandeurs

individuels et les membres du groupe des survivants, des descendants et des bandes.
101447063 2}
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65. Le Canada a des obligations constitutionnelles et une relation fiduciaire avec les peuples
autochtones du Canada. Le Canada a créé, planifié, établi, mis en place, initié, gére, financé, supervise,
controlé et réglementé les pensionnats zeeensés et a élaboré la politique sur les pensionnats. Par ces
actes, et en vertu de la Loi constitutionnelle de 1867, de la Loi constitutionnelle de 1982, et des
dispositions de la Lot, telle que modifiée, le Canada a assumé le pouvoir et ’obligation d’agir en qualité

de fiduciaire en ce qui concerne 1’éducation et le bien-étre des membres du groupe.

66. Les obligations constitutionnelles du Canada comprennent 1’obligation de préserver
I’honneur de la Couronne dans toutes ses relations avec les peuples autochtones. y compris les
membres du groupe. Cette obligation découle de I’affirmation de la souveraineté de la Couronne
des le premier contact et se poursuit dans le cadre des relations postérieures a la signature des
traités. C’est et cela reste une obligation de la Couronne et ¢’était une obligation de la Couronne a
chaque occasion importante. [.’honneur de la Couronne est un principe juridique qui exige de la
Couronne qu’elle agisse a chaque occasion importante dans ses relations avec les peuples
autochtones, depuis le contact jusqu’aux relations post-traités, de la maniére la plus honorable

possible afin de protéger les interéts des peuples autochtones.

67. En vertu de ses obligations fiduciaires, le Canada est tenu d’agir en tant que protecteur
des droits ancestraux des membres du groupe, y compris la protection et la préservation de leur
langue, de leur culture et de leur mode de vie, ainsi que [’obligation de prendre des mesures de
réparation pour rétablir la culture, Ihistoire et le statut des demandeurs, ou de les aider a le faire.
A tout le moins, 1’obligation du Canada envers les Autochtones comprenait 1'obligation de ne pas

réduire délibérément le nombre des bénéficiaires envers lesquels le Canada avait des obligations.
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il En violation de ses obligations fiduciaires, constitutionnelles, statutaires et de
common law envers les groupes de survivants, de descendants et de bandes, le Canada n’a pas
répare, et confinue sur la méme voie, les préjudices causés par ses agissements abusifs, ses
manquements et ses négligences. Plus précisément, le Canada n’a pas pris de mesures adéquates
pour reparer les préjudices culturels, linguistiques et sociaux subis par les survivants, les
descendants et les membres des bandes, et ce, malgre le fait que le Canada ait reconnu le caractere

abusif de la politique des pensionnats indiens depuis 1998.

Violation des droits autochtones

72 Les peuples shishalh et Tk’emlips, et de fait tous les membres du groupe des bandes,
dont descendent les demandeurs individuels, ont pratiqué des lois, des coutumes et des traditions
qui faisaient partie intégrante de leurs sociétés distinctives avant le contact avec les Européens.
En particulier, avant le contact avec les Furopéens, ces nations ont soutenu leurs membres
individuels, leurs communautés et leurs cultures distinctives en parlant leurs langues et en

pratiquant leurs coutumes et traditions.

T3, Durant la période ou les membres du groupe des survivants ont fréquenté les pensionnats

reeenses, conformément a la politique sur les pensionnats, on leur a appris a parler anglais, on les

a punis pour avoir utilisé leurs langues traditionnelles et on leur a fait honte de leur langue et de
leur mode de vie traditionnels. Par conséquent, en raison de leur fréquentation des pensionnats
£eeensés, la capacité des membres survivants du recours collectif a parler leurs langues
traditionnelles et a pratiquer leur shishalh, leur Tk’emlups et d’autres activités spirituelles,
religieuses et culturelles a été gravement compromise et, dans certains cas, entiérement perdue.

Ces membres du recours collectif se sont vus refuser la capacité de faire valoir et de jouir de leurs
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b. laréclamation est faite en raison de la fréquentation par cet éléve externe d'un
pensionnat indien figurant a I'annexe E pendant I'ensemble ou une partie d’'une
anneée scolaire pour laguelle il n’a pas regu de paiement d'expérience commune
en vertu de la CRRPI, n'a pas recu et ne recevra pas d'indemnité en vertu du
reglement McLean, et n’a pas regu d'indemnité en vertu de tout autre réglement

concernant une école figurant a 'annexe K du réglement McLean;

c. la réclamation est remise a I'administrateur des réclamations avant la date

limite de réclamation ultime.

Réception de réclamations

4.

Pour demander un paiement d’indemnité liée a la fréquentation d’'externat, tout
demandeur doit remplir un formulaire de réclamation et le remettre a I'administrateur
des réclamations avant la date limite des réclamations, par voie électronique ou en

copie papier, selon les modalités établies par 'administrateur des réclamations.

Nonobstant la date limite de réclamation, un demandeur peut remettre un formulaire
de réclamation accompagné d'une réclamation d'extension de la date limite de
réclamation a I'administrateur des réclamations aprés la date limite de réclamation,
mais avant la date limite ultime de réclamation. En aucun cas, I'administrateur des
réclamations n’acceptera de formulaires de réclamation aprés la date limite ultime
de réclamation, sauf dans les cas spécifiquement prévus par les présentes et par le

processus de réclamation successorale décrit a 'annexe D.

L’administrateur des réclamations devra fournir au demandeur une confirmation de

la réception de la réclamation.

L'administrateur des réclamations numérisera toutes les demandes en copie papier
et conservera des copies électroniques qui seront utilisées uniquement aux fins

prévues par les présentes.

L'administrateur des réclamations examinera chaque réclamation afin de s’assurer

qu'elle est diiment remplie. En cas d'absence de toute information requise sur le
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12.

13.

a l'annexe K du réglement McLean pour 'une de ces mémes années

scolaires visées par la réclamation;

d. établir si la personne en cause a fréquenté une école ne figurant pas sur la
liste 1 ou la liste 2 de I'annexe E pour 'une ou l'autre des années scolaires

visées par la réclamation ;

e. examiner toute autre information pouvant étre pertinente pour une

réclamation relative a une école figurant sur la liste 2 de I'annexe E.

Afin de s'assurer que la réclamation n'est pas refusée uniquement parce que le
demandeur s’est trompé sur I'année ou les années scolaires au cours desquelles il a
fréquenté un pensionnat a titre d'éléve externe, le Canada examinera les dossiers de
fréquentation du ou des pensionnats indiens visés par la réclamation pour les cing
années scolaires précédant et suivant 'année ou les années scolaires mentionnées
dans la réclamation. Si, a la suite de ce processus, il s'avere que la personne en
question était un éléve externe au cours d’'une ou de plusieurs années scolaires non
réclamées, cette information sera fournie a 'administrateur des réclamations et la

réclamation sera évaluée comme si elle comprenait cette ou ces années scolaires.

Le Canada peut transmettre a I'administrateur des réclamations toute information ou
tout document confirmant ou infirmant la fréquentation d’'un pensionnat a titre d'éléve
externe de la personne en cause dans les 45 jours suivant la réception d'une
réclamation de I'administrateur des réclamations, mais il s'efforcera de le faire le plus

rapidement possible afin de ne pas retarder sa décision relative a toute réclamation.

Evaluation par I'administrateur des réclamations

14.

Lorsque la réclamation concerne une personne qui s’est vue refuser une demande
de paiement d'expérience commune en vertu de la CRRPI pour une des années
scolaires mentionnées dans la réclamation au motif qu'elle a fréquenté le ou les
pensionnats indiens, mais n'y a pas résidé, peu importe le ou les pensionnats
indiens cités dans la réclamation, I'administrateur des réclamations considérera que

la réclamation est présumée valide, sous réserve des dispositions ci-dessous.
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15. Pour toutes les autres réclamations, 'administrateur des réclamations déterminera
d’abord si la réclamation est faite a I'égard d’un éléve externe, conformément a la

procédure suivante :

a. lorsque la réclamation concerne un ou plusieurs pensionnats indiens figurant
sur la liste 1 de 'annexe E au cours des périodes precisées dans cette liste, et
que le formulaire de réclamation indique de fagon positive que la réclamation
concerne un individu qui a fréquenté le pensionnat en tant qu'éléve externe,
I'administrateur des réclamations considérera la réclamation comme étant

présumée valide, sous réserve des dispositions ci-dessous;

b. lorsque la réclamation ne concerne qu’un ou plusieurs pensionnats indiens
figurant sur la liste 2 de I'annexe E au cours des périodes précisées dans
cette liste, et que le demandeur fournit une déclaration solennelle indiquant
que l'individu visé par la réclamation était un éléve externe et précisant le
lieu de résidence de celui-ci pendant la période ou cette personne était un
éléve externe, I'administrateur des réclamations examinera la réclamation
et tout renseignement fourni par le Canada en vertu des paragraphes 11 a
13 ci-dessus. A moins que le Canada ait fourni des preuves positives
démontrant, selon |la prépondérance des probabilités, que la personne
n'était pas un éléve externe, la réclamation sera présumée valide, sous

réserve des dispositions ci-dessous;

24 lorsque la réclamation ne nomme aucun pensionnat indien figurant a
I'annexe E, I'administrateur des réclamations fera tout son possible pour
déterminer la possibilité d'une erreur ou d’'une erreur de nom dans le nom
d'un pensionnat indien, notamment, en contactant le demandeur, le cas
échéant. L'administrateur des réclamations doit corriger ces erreurs ou
erreurs de nom. Si 'administrateur des réclamations est convaincu que la
réclamation ne concerne aucun des pensionnats indiens énumeérés a

'annexe E, il doit rejeter la réclamation.
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L'administrateur des réclamations examinera toute information fournie par le
Canada en vertu des paragraphes 11 a 13 ci-dessus ainsi que toute information en
sa possession dans le cadre du réglement Mclean. Si I'administrateur des
réclamations estime qu’il existe des preuves positives démontrant, selon la
prépondérance des probabilités, que pour toutes les années scolaires indiquées
dans le formulaire de réclamation, la personne en cause ou l'exécuteur, le

représentant ou I'héritier ayant présenté une réclamation a sa place :
a. arecu un paiement d’experience commune en vertu de la CRRPI ;
b. aregu une indemnité dans le cadre de I'accord de MclLean ;

c. arecu une indemnité dans le cadre de tout autre réglement concernant une

école figurant a 'annexe K du réglement McLean ;
d. afréquenté une école qui ne figure pas a 'annexe E ;
e. ou toute combinaison des alinéas (a), (b), (c), ou (d).
I'administrateur des réclamations doit rejeter la réclamation.

L'administrateur des réclamations informera tout demandeur dont la réclamation est
rejetée en lui remettant une lettre en utilisant le moyen de communication choisi par

le demandeur :
a. indiquant clairement les raisons pour lesquelles la réclamation a été rejetée;
b. dans 'éventualité ou le demandeur a le droit de demander un réexamen :

i. informant le demandeur de son droit de demander un réexamen, de

la procédure de demande de réexamen et de tout delai applicable;

ii. informant le demandeur de son droit d'avoir recours a I'assistance
gratuite des avocats du groupe et de son droit d’avoir recours, a ses

frais, a 'assistance d'un autre avocat de son choix;
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25.

26.

27,

28.

raisonnable du délai que le réclamant peut demander et que l'examinateur

indépendant peut accorder.

L'examinateur indépendant fournira au Canada toute nouvelle preuve présentée par
le demandeur et le Canada aura le droit de fournir des informations supplémentaires

al'examinateur indépendant qui doit a toute nouvelle preuve fournie dans les 60 jours.

L'examinateur indépendant étudiera alors chaque réclamation, notamment les
documents justificatifs, de novo, et rendra une décision conformément aux principes
du processus de réclamation énonces ci-dessus. L’'examinateur indépendant devra

en particulier :

a. présumer qu'un demandeur agit honnétement et de bonne foi, en 'absence

de motifs raisonnables du contraire;

b. tirer toutes les conclusions raisonnables et favorables possibles en faveur

du demandeur.

Si I'examinateur indépendant décide que la réclamation doit étre acceptée,
administrateur des réclamations et le demandeur en seront informés, et

I'administrateur des réclamations paiera le demandeur sans délai.

Si 'examinateur indépendant décide du rejet de la réclamation, il en informera le

demandeur en lui adressant une lettre par le moyen de communication de son choix ;
a. indiquant clairement les raisons pour lesquelles |la réclamation a été rejetée;

b. accompagnée des copies de toutes les informations et de tous les
documents ayant été pris en compte dans le cadre de la décision de

I'examinateur indépendant de rejeter la réclamation.

Toutes les demandes de réexamen doivent faire l'objet d'une décision de
'examinateur indépendant dans les 30 jours suivant la réception de tout document
de réponse fourni par le Canada ou I'expiration du délai accordé au Canada pour

fournir des documents de réponse, selon la premiére éventualité. Si le demandeur
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e. fournir une preuve du lien de parenté avec I'éleve externe, qui peut étre

sous forme de I'attestation ou de la déclaration d’un tiers;

f. fournir une attestation ou une déclaration du demandeur selon laquelle il

n'y a pas d’héritier(s) de rang supérieur;

g. dresser la liste de toutes les personnes (le cas échéant) ayant la méme

priorité en tant qu’héritiers que le demandeur;

h. fournir le consentement écrit de toutes les personnes (le cas échéant)
ayant le méme rang que le demandeur dans I'ordre de priorité des
héritiers afin que le demandeur puisse soumettre une réclamation au nom

de I'éléve externe décedé.

Le formulaire de réclamation doit contenir des dispositions relatives a
I'exonération, a 'indemnisation et a 'exonération de responsabilité a I'endroit du
Canada, des demandeurs, des avocats du recours collectif, de 'administrateur des

réclamations et de I'examinateur indépendant.

L'administrateur des réclamations évaluera la réclamation conformément au
processus de réclamation. Celui-ci n'effectuera de paiement que pour une
réclamation approuvée ou communiquera une réclamation rejetée avec un droit de
réexamen conformément aux dispositions ci-dessous. Dans les cas ou la
réclamation est rejetée sans droit de réexamen, I'administrateur des réclamations

informera le demandeur conformément a la procédure normale a laguelle il est sujet.

Si 'administrateur des réclamations ne regoit aucune autre réclamation concernant le

méme éléve externe décédé avant la date limite ultime des réclamations, celui-ci doit :
a. dans le cas d'une réclamation approuvée, payer le demandeur;

b. dans le cas d’'une réclamation rejetée, informer le demandeur du rejet de
la réclamation conformément au paragraphe 17 du processus de
réclamation. Le demandeur peut solliciter un réexamen conformément au

processus de réclamation.
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11.

Si 'administrateur des réclamations recoit une autre réclamation concernant le
méme éléve externe décédé avant la date limite ultime des réclamations et que le
demandeur est 'exécuteur, 'administrateur ou le liquidateur de la succession,
I'administrateur des réclamations rejettera la réclamation de tout demandeur qui

n'est pas I'exécuteur, 'administrateur ou le liquidateur, sans droit de réexamen.

Si une ou plusieurs réclamations supplémentaires concernant le méme éléve
externe décédé sont soumises a I'administrateur des réclamations avant la date
limite ultime des réclamations par un demandeur n’étant ni exécuteur testamentaire
ni du méme rang que le ou les précédents demandeurs dans I'ordre de priorité des
héritiers, 'administrateur des réclamations devra communiquer avec le demandeur
réputé avoir le dernier rang dans 'ordre de priorité des héritiers afin de s’'enquérir si
ce dernier conteste I'existence d'un hériter d'un rang supérieur. Si I'existence d’'un
héritier ayant un rang supérieur est contestée, I'affaire sera renvoyée a
I'examinateur indépendant pour qu'il détermine lequel des demandeurs a priorité
afin de désigner ce dernier comme représentant légal de I'éléve externe défunt. La
décision de I'examinateur indépendant est définitive, sans aucun droit d’appel ou
d’examen judiciaire. L'examinateur indépendant doit informer I'administrateur des

réclamations de sa décision, puis I'administrateur des réclamations doit :
a. dans le cas d'une réclamation approuvée, payer le représentant désigné;

b. dans le cas d’'une réclamation rejetée, informer le demandeur du rejet de
la réclamation conformément au paragraphe 17 du processus de
réclamation. Le représentant désigné peut solliciter un réexamen

conformément au processus de réclamation.

Si une ou plusieurs réclamations supplémentaires concerant le méme éléve externe
décédé sont soumises a I'administrateur des réclamations avant la date limite ultime
des réclamations par un demandeur n'étant pas exécuteur testamentaire, mais étant
du méme rang que le ou les demandeurs precedents dans l'ordre de priorité des
héritiers, 'administrateur des réclamations devra rejeter toutes les réclamations et en

aviser tous les demandeurs en bonne et due forme. Compte tenu de la date limite de
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11. A partir de 1920, la politique des pensionnats prévoit la fiéquentation obligatoire dans des
pensionnats pour tous les enfants autochtones agés de 7 a 15 ans. Le Canada a retiré la plupart des
enfants autochtones de leur foyer et de leur communauté pour les déplacer dans des pensionnats qui
se trouvaient souvent trés loin. Cependant, dans certains cas, des enfants autochtones vivaient dans
leurs foyers et au sein de leurs communautés; ceux-la devaient quand méme fréquenter les
pensionnats, mais en tant qu’éléves externes et non en tant que pensionnaires. Cette pratique a touche
un nombre encore plus grand d’enfants au cours des derniéres années de la politique relative aux
pensionnats. Une fois dans un pensionnat, tous les enfants autochtones ont été confinés et privés de
leur héritage, de leurs réseaux de soutien et de leur mode de vie; forcés d’adopter une langue

étrangére et une culture qui leur était étrangeére et punis en cas de manquement.

12. L’objectif de la politique relative aux pensionnats était 1'intégration et 1’assimilation
complétes des enfants autochtones dans la culture eurocanadienne ainsi que I’effacement de leur langue,
culture, religion et mode de vie traditionnels. I.e Canada a voulu causer les dommages culturels,

linguistiques et sociaux qui ont porté préjudice aux peuples et aux nations autochtones du Canada.

13. Le Canada a choisi d’étre déloyal envers ses peuples autochtones, en mettant en ceuvre
la politique relative aux pensionnats dans son propre intérét, notamment son intérét économique,
et au détriment et en ne tenant pas compte des intéréts des personnes autochtones envers lesquels
le Canada avait des obligations fiduciaires et constitutionnelles. L’éradication intentionnelle de
I’identité, de la culture. de la langue et des pratiques spirituelles autochtones, dans la mesure ot
elle est réussie, entraine une réduction des obligations dues par le Canada en proportion du nombre
d’individus, sur plusieurs générations, qui ne s’identifieraient plus comme autochtones et qui

seraient moins susceptibles de revendiquer leurs droits en tant que personnes autochtones.
Les effets de la politique relative aux pensionnats sur les membres du recours collectif
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La bande indienne Tk’emliips
14. Les Tk’emliipseme, « le peuple du confluent », actuellement connus sous le nom de

bande indienne Tk’emlups te Secwépeme, sont des membres du peuple vivant le plus au nord du
Plateau et des peuples Salish du continent de langue secwepemc (Shuswap) de la Colombie-
Britannique. La bande indienne Tk’emlups s’est établie sur une réserve actuellement adjacente a

la ville de Kamloops. ot le PIK a été établi par la suite.

15. Le secwepemctsin est la langue des Secwépeme. Il s agit de I'unique moyen unique par
lequel les connaissances et 1’expérience culturelles, écologiques et historiques du peuple
Secwépeme sont comprises et transmises entre les générations. C'est a travers la langue, les
pratiques spirituelles et le passage de la culture et des traditions, notamment les rituels, le tambour,
la danse, les chansons et les histoires, que les valeurs et les croyances du peuple Secwépemc sont
comprises et partagées. Selon les Secwépemc, tous les aspects du savoir Secwépemc, notamment
leur culture, leurs traditions, leurs lois et leurs langues, sont intégralement et essentiellement liés

a leurs terres et a leurs ressources.

16. La langue, tout comme la terre, a été donnée aux Secwepemc par le Créateur afin de
permettre la communication avec le peuple et le monde naturel. Cette communication a créé une
relation de réciprocité et de coopération entre les Secwepemc et le monde naturel qui leur a permis
de survivre et de s épanouir dans des environnements difficiles. Ce savoir, transmis oralement de
génération en génération, contenait les enseignements nécessaires au maintien de la culture, des

traditions, des lois et de 1’identité secwépemc.

17. Pour les Secweépeme, leurs pratiques spirituelles, leurs chants, leurs danses, leurs histoires

orales, leurs récits et leurs cérémonies faisaient partie intégrante de leur vie et de leur société. 1l est
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absolument vital de conserver ces pratiques et traditions. Leurs chants, leurs danses, leurs
percussions et leurs cérémonies traditionnelles relient les Secwépemc a leur terre et leur rappellent

continuellement leurs responsabilités envers la terre, les ressources et le peuple Secweépemc.

18. Les cérémonies et pratiques spirituelles des Secwépemc, notamment leurs chants, leurs
danses, leurs percussions et la transmission de leurs contes et de leur histoire, perpétuent leurs
enseignements vitaux et leurs lois concernant la récolte des ressources, notamment des plantes
medicinales, la chasse du gibier et la péche du poisson, ainsi que la protection et la préservation
respectueuses des ressources. Par exemple, conformément aux lois Secwépemc, les Secwépemec
chantent et prient avant de récolter toute nourriture, tout meédicament et toute autre matiére
provenant de la terre, et font une offrande pour remercier le Créateur et les esprits pour tout ce
qu’ils prennent. Les Secwépeme croient que tous les étres vivants ont un esprit et qu’il faut leur
témoigner le plus grand respect. Ce sont ces croyances vitales et intégrales et ces lois
traditionnelles, ainsi que d’autres éléments de la culture et de 1’identité secwépemc, que le Canada

a cherché a détruire avec la politique relative aux pensionnats.

La bande Shishdlh

19. La nation shishalh, une branche des Premieres nations salish de la cote, occupait a
I’origine la partie sud de la cote de la Colombie-Britannique. Le peuple shishalh s’est installé dans
la région il y a des milliers d’années et regroupait environ 80 villages établis sur une vaste étendue
de terre. Le peuple shishalh se compose de quatre sous-groupes qui parlent la langue
shashishalhem, qui est une langue distincte et unique, méme si elle fait partie de la branche des

Salish de la cote des langues salish.
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20. La tradition shishalh décrit la formation du monde shishalh (I’histoire de Spelmulh).
Tout commence par les esprits créateurs, envoyeés par I’Esprit divin pour former le monde, ceux-
ci ont creusé des vallées laissant une plage le long du bras de la Baie Porpoise. Plus tard, les
transformateurs, un corbeau male et un vison femelle, ont ajouté des détails en sculptant des arbres

et en formant des bassins d’eau.

21. La culture shishalh comprend des chants, des danses et des percussions qui font partie
mntégrante de la culture et des pratiques spirituelles de ce peuple; elles constituent un lien avec la terre et
le Créateur et permettent la transmission de son histoire et de ses croyances. Le peuple shishalh avait
recours au chant et a la danse pour raconter des histoires, bénir des événements et méme & des fins de
guérison. Leurs chants, danses et percussions symbolisent également les événements saisonniers majeurs
qui font partie intégrante de la vie des Shishalh. Leurs traditions comprennent également la fabrication
et l'utilisation de masques, de paniers, de parures et d’outils pour la chasse et la péche. Ce sont ces
croyances vitales et intégrales et ces lois traditionnelles, ainsi que d’autres éléments de la culture et de

I"identité shishalh, que le Canada a cherché a détruire avec la politique relative aux pensionnats.
L’impact des pensionnats

22 Conformément a la politique relative aux pensionnats, une discipline stricte a éte
appliquée 4 tous les enfants autochtones ayant été contraints de fréquenter les pensionnats. A I'école,
les enfants n’étaient pas autorisés a parler leur langue autochtone, méme a leurs parents. Par

conséquent, les membres de ces communautés autochtones étaient contraints d’apprendre 1'anglais.

23. Conformément aux directives du Canada, notamment la politique relative aux
pensionnats, la culture autochtone était strictement réprimée par les administrateurs de [’école. Au

PIS, les membres des shishalh ont été contraints de briler ou de donner aux agents du Canada des
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mats totémiques, des ornements, des masques et autres « objets chamaniques » et d’abandonner
leurs potlatchs, leurs danses et leurs festivités hivernales, ainsi que d’autres éléments faisant partie

intégrante de la culture et de la société autochtones des peuples shishalh et Secwépemc.

24, Etant donné que le PIS était physiquement situé dans la communauté shishalh, le
Canada, a la fois directement et par 1'intermédiaire de ses agents, surveillait les ainés et punissait
ceux-ci sévérement lorsqu’ils pratiquaient leur culture, parlaient leur langue ou transmettaient
celles-ci aux générations futures. Malgré cette surveillance étroite, les membres du peuple shishalh
ont [utté, souvent sans succes, pour pratiquer, protéger et préserver leurs chansons, leurs masques,

leurs danses et leurs autres pratiques culturelles.

23, Les Tk’emltps te Secwépemc ont subi un sort semblable en raison de leur proximité
avec le PIK.
26. On a inculqué aux enfants des pensionnats la honte de leur identité, de leur culture, de

leur spiritualité et de leurs pratiques autochtones. On les qualifiait, entre autres épithétes
méprisantes, de « sales sauvages » et de « paiens » et on leur apprenait méme a renoncer a leur
identité. Le mode de vie, les traditions, les cultures et les pratiques spirituelles autochtones des
membres du recours collectif ont été supplantés par I'identité eurocanadienne qui leur a été

imposée par le Canada dans le cadre de la politique relative aux pensionnats.

T Les membres du recours collectif ont perdu, en tout ou en partie, leur viabilité
economique traditionnelle, leur autonomie gouvernementale et leurs lois, leur langue, leur assise
territoriale et leurs enseignements fondés sur la terre, leurs pratiques spirituelles et religieuses

traditionnelles, ainsi que le sens de leur identité collective.
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répression de la culture et des valeurs autochtones. En tant que pays, noiis
somimes hantés par nos actions passées qui ont mené a ['affaiblissement de
lidentité des peuples autochtones, a la disparition de leurs langues et de
leurs cultures et a 'interdiction de leurs pratiques spirituelles. Nous devons
reconnaitre les conséquences de ces actes sur les nations qui ont été
[fragmentées, perturbées, limitées ou méme anéanties par la dépossession de
leurs territoires traditionnels, par la relocalisation des peuples autochtones
et par certaines dispositions de la Loi sur les Indiens. Nous devons
reconnaitre quie ces actions ont eu poiir effet d’éroder les régimes politiques,
écononiiques et sociatix des peuples et des nations autochtones.

Avec ce passé comme toile de fond, on ne peut que rendre hommage a la
force et a ['endurance remarquables des peuples autochtones qui ont
préservé leur diversité et leur identité historique. Le gouvernement du
Canada adresse aujourd hui officiellement ses plus profonds regrets d tous
les peuples autochtones du Canada a propos des gestes passés du
gouvernement fédéral, qui ont contribué aux difficiles passages de ’'histoire
de nos relations.

Un des aspects de nos rapports avec les peuples autochtones durant cette
période, le systeme des écoles résidentielles, mérite une attention
particuliére. Ce systéme a séparé de nombretix enfants de leur famille et de
leur collectivité et les a empéchés de parler leur propre langue, ainsi que
d’apprendre leurs coutumes et leurs cultures. Dans les pires cas, il a laissé
des douleurs et des souffrances personnelles qui se font encore sentir
ajourd’hui dans les collectivités autochtones. Tragiquement, certains
enfants ont été victimes de sévices physiques et sexuels.

Le gouvernement reconnait le role qu’il a joué dans l'instauration et
Dadministration de ces écoles. Particulierement pour les personnes qui ont
subi la tragédie des sévices physiques et sexuels dans des pensionnats, et
pour celles qui ont porté ce fardeau en pensant, en quelque sorte, en étre
responsables, nous devons insister sur le fait que ce qui s’est passé n 'était
pas de leur faute et que ceite situation n’aurait jamais dii se produire. A
tous ceux d’entre vous qui ont subi cette tragédie dans les pensionnats, nous
exprimons nos regrets les plus sincéres. Afin de panser les blessures
laissées par le régime des pensionnats, le gouvernement du Canada propose
de travailler avec les Premiéres nations, les Inuits, les Meétis, les
communautés religieuses et les autres parties concernées pour résoudre les
problémes de longue date auxquels ils ont a faire face. Nous devons
travailler ensemble pour trouver une stratégie de guérison en vue d aider
les personnes et les collectivités a affronter les conséquences de cette triste
période de notre histoire. ..

La réconciliation est un processus permanent. En renouvelant notre partenariat, nous

devons veiller a ce que les erreurs qui ont marqué notre relation passée ne se reproduisent pas. Le
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Nous reconnaissons maintenant que nous avons eu tort de couper les
enfants de leur culture et de leurs traditions riches et vivantes, créant ainsi
un vide dans tant de vies et de commumnauités, et notis noiis excusons d ‘avoir
agi ainsi. Nous reconnaissons maintenant qu’en séparant les enfants de
leurs familles, nous avons réduit la capacité de nombreux anciens éléves a
élever adéquatement leurs propres enfants et avons scellé le sort des
générations qui ont suivi, et nous nous excusons d avoir agi ainsi. Nous
reconnaissons maintenant que, beaucoup trop souvent, ces institutions
donnaient lieu a des cas de sévices ou de négligence et n'étaient pas
controlées de maniére adéquiate, et nois nous excusons de ne pas avoir su
vous protéger. En plus d’avoir vous-mémes subi ces mauvais traitements
pendant votre enfance, une fois devenuis parents a votre tour, vous avez été
impuissants d éviter le méme sort a vos enfants, et nous le regrettons.

Le fardeau de cette expérience pése sur vos épaules depuis beaucoup trop
longtemps. Ce fardeau nous revient directement, en tant que gouvernement
et en tant que pavs. Il n’y a pas de place au Canada pouir que les attitudes
qui ont inspiré le systéme de pensionnats indiens puissent prévaloir a
nouveau. Vous tentez de vous remettre de cette épreuve depuis longtemps,
et d’une facon trés concréte, nous vous rejoignons maintenant dans ce
cheminement. Le gouvernement du Canada présente ses excuses les plus
sinceres aux peuples autochtones du Canada pour avoir si profondément
mangué a son devoir envers etix, et leur demande pardon.

Le manquement du Canada a ses obligations envers les membres du recours collectif

34, De par I’élaboration de la politique relative aux pensionnats et par son exécution, soit la
fréquentation forcée des pensionnats, le Canada a causé des pertes inestimables aux membres du

recours collectif.

35. Les membres du recours collectif ont tous été affectés par la répression ou 1'élimination
de leurs cérémonies traditionnelles et par la perte de la structure de gouvernance héréditaire sur

laquelle ils comptaient pour gouverner leurs peuples et leurs terres.
Les obligations du Canada

36. Le Canada était responsable de 1’élaboration et de la mise en ceuvre de tous les aspects
de la politique relative aux pensionnats, notamment tout ce qui avait trait au fonctionnement et a
1'administration des pensionnats. Les Eglises ont servi d’agents du Canada afin de 1'aider a
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pensionnats. Compte tenu de ces lois, et en vertu de la Loi constitutionnelle de 1867, de la Loi
constitutionnelle de 1982 et des dispositions de la Loi, telle que révisée, le Canada avait une

obligation fiduciaire envers les membres du recours collectif.

40. Parmi les devoirs constitutionnels du Canada, on peut citer 1’ obligation de préserver I"honneur
de la Couronne dans toutes ses relations avec les peuples autochtones, y compris avec les membres du
recours collectif. Cette obligation est née avec 1’affirmation de la souveraineté de la Couronne dés le
premuier contact et se poursuit dans le cadre des relations suivant les traités. Cette obligation est et demeure
une obligation de la Couronne et était une obligation de la Couronne lors de toute la période en
cause. L’honneur de la Couronne est un principe juridique qui exige que la Couronne agisse en tout
temps de la maniére la plus honorable possible afin de protéger les intéréts des peuples autochtones dans

ses relations avec ceux-ci, depuis le premier contact et apres la signature de traités.

41. Les obligations fiduciaires du Canada 1'obligeaient a agir en tant que protecteur des
droits ancestraux des membres du recours collectif, a savoir la protection et la préservation de leur
langue, de leur culture et de leur mode de vie, et I’obligation de prendre des mesures correctives
afin de rétablir la culture, ["histoire et le statut des demandeurs, ou de les aider  le faire. A tout le
moins, 1’obligation du Canada envers les peuples autochtones comprenait I’obligation de ne pas

réduire délibérément le nombre de bénéficiaires envers lesquels le Canada avait des obligations.

42, Les obligations fiduciaires et constitutionnelles du Canada s’étendent au recours
collectif, car la politique relative aux pensionnats avait pour but de miner et de chercher a détruire

le mode de vie de ces nations dont les identités étaient et sont considérées comme collectives.

43, Le Canada a agi dans son propre intérét et a 1'encontre des intéréts des enfants

autochtones, non seulement en étant déloyal envers ces enfants et les communautés autochtones,
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En raison de la politique relative aux pensionnats indiens, les membres du recours

collectif se sont vus refuser la possibilite de jouir de leurs droits ancestraux et de les exercer de

facon collective au sein de leurs bandes, compte tenu, mais sans s’y limiter, des éléments suivants :

(a) les activités culturelles, spirituelles et traditionnelles shishalh, tk’emlups et
autochtones ont été perdues ou altérées;

(b) les structures sociales traditionnelles, y compris le partage égal de 1’autorité entre
les dirigeants masculins et féminins, ont été perdues ou altérées;

(c) les langues shishalh, tk’emlups et d’autres langues autochtones ont été perdues ou
altérées;

(d) les formes traditionnelles de parentalité shishalh, Tk’emlups et d’autres peuples
autochtones ont été perdues ou altérées;

(e) le savoir-faire en matiére de cueillette, de culture, de chasse et de préparation
d’aliments traditionnels shishalh, Tk’emlups et d’autres peuples autochtones a été
perdu ou altére;

(® les croyances spirituelles shishalh, tk’emlaps autochtones ont été perdues ou altérees ;

47. De tout temps, le Canada avait et continue d’avoir ["obligation de protéger les droits

ancestraux des membres du recours collectif, notamment le droit d’exercer leurs pratiques spirituelles

et a la protection traditionnelle de leurs terres et de leurs ressources, ainsi que 1’obligation de ne pas

transgresser ou entraver les droits ancestraux des membres du recours collectif. Par sa politique relative

aux pensionnats indiens, le Canada a manqué a ces devoirs, et ce sans justification.

Responsabilité du fait d’autrui

48. Le Canada est responsable du fait d’autrui pour avoir négligé les obligations fiduciaires,

constitutionnelles, d’origine législative et en common law de ses agents.

49. De plus, les demandeurs tiennent le Canada pour seul responsable de la création et de la

mise en ceuvre de la politique relative aux pensionnats indiens et, en oufre :
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54. Lors de cette période, le Canada avait envers les demandeurs et les membres du recours
collectif une obligation spéciale et constitutionnelle de diligence, de bonne foi, d’honnéteté et de
loyauté en vertu des obligations constitutionnelles du Canada et de son obligation d’agir dans
I’intérét supérieur des peuples autochtones et surtout des enfants autochtones particuliérement

vulnérables. Le Canada a manqué a ces obligations, causant ainsi un préjudice.

535. Les membres du recours collectif appartiennent a des peuples autochtones qui disposaient de
leurs lois, coutumes et traditions respectives, celles-ci faisant partie intégrante de leurs sociétés distinctes
avant leur contact avec les Européens. Plus particuliérement, et depuis une époque antérieure au contact
avec les Européens jusqu’a aujourd’hui, les peuples autochtones constituant les membres du recours
collectif ont assuré la subsistance de leur peuple, de leurs communautés et de leur culture distincte en
exercant leurs lois et en pratiquant leurs coutumes et traditions respectives, parties intégrantes de leur
mode de vie, qui comprennent la langue, la danse, la musique, les loisirs, 1’art, la famille, le mariage et

les responsabilités envers la communauté, ainsi que 1'utilisation des ressources.

Constitutionnalité des articles de la Loi sur les Indiens

56. Les membres du recours collectif plaident que tout article de la Loi et des lois qui 1’ont
précedeée, tout réglement adopté en vertu de la Loi et toute autre loi relative aux peuples
autochtones qui fournit ou prétend fournir 1’autorité légale pour 1’éradication des peuples
autochtones par la destruction de leurs langues, de leur culture, de leurs pratiques, de leurs
traditions et de leur mode de vie, est en violation des articles 25 et 35(1) de la Loi constitutionnelle
de 1982, des articles 1 et 2 de la Déclaration canadienne des droits, LR.C. 1985, ainsi que les
articles 7 et 15 de la Charte canadienne des droits et libertés, et doivent par conséquent étre

considérés comme n’ayant aucune force exécutoire.
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Citation: 2020 FC 320
Ottawa, Ontario, March 10, 2020

PRESENT: The Honourable Mr. Justice Phelan

CLASS PROCEEDING

BETWEEN:

CHERYL TILLER, MARY-ELLEN COPLAND

AND DAYNA ROACH
Plaintiffs
and
HER MAJESTY THE QUEEN
Defendant
ORDER
(Settlement Approval)

WHEREAS this motion was made by the Representative Plaintiffs, on consent, pursuant

to the Federal Courts Rules, SOR/98-106;

AND WHEREAS the Parties entered into a settlement agreement dated June 21, 2019,
and a supplemental agreement dated October 1, 2019, in respect of the Representative Plaintiffs’

claims against the Defendant;
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AND WHEREAS this motion was heard on October 17, 2019;

AND UPON READING the motion record of the Representative Plaintiffs;

THIS COURT ORDERS that:

Settlement Approval

1. The settlement of this action as set out in the settlement agreement dated June 21,
2019 (collectively with its recitals, schedules and appendices the “Settlement” or
“Settlement Agreement”), attached as Schedule A, is fair, reasonable and in the
best interests of Class Members and is approved. Counsel fees are not included in
this approval and are the matter of a separate decision and order.

2. The Supplemental Agreement containing the terms of appointment of the
Administrator and the Assessor (the “Supplemental Agreement), attached as
Schedule B, forms part of the Settlement Agreement, and is approved.

3. The Settlement Agreement, including the Supplemental Agreement, is
incorporated by reference into this Order and the definitions set out in the
Settlement Agreement apply to this Order.

4. The Settlement and this Order are binding on the Parties and on every Class
Member, including persons under disability, unless they opted out or are deemed
to have opted out of this class proceeding on or before the expiry of the Opt Out
Period, being September 13, 2019.

5. The Defendant will pay all amounts required by the Settlement Agreement and

this Order.
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6. The Parties to the Settlement may, subject to Court approval, make non-
substantive amendments to the Settlement Agreement, provided that each Party to
the Settlement Agreement agrees in writing to any such amendments.

Notice of Settlement Approval

7. The long form Notice of Settlement Approval is approved substantially in the
same form and content attached as Schedule C. It will be available in both English
and French.

8. The short form Notice of Settlement Approval is approved substantially in the
same form and content attached as Schedule D. It will be available in both
English and French.

9. KCC LCC and RicePoint Administration Inc. will distribute the Notice of
Settlement Approval substantially in the manner set out in the Notice Plan
attached as Schedule E.

10. The Defendant will pay KCC LCC and RicePoint Administration Inc. the cost of
distributing the Notice of Settlement Approval in accordance with the Notice Plan
up to a maximum of $250,000.

11. Publishing of the Notice of Settlement Approval will commence within seven (7)
days of the Implementation Date.

Appointment of Administrator and Assessor

12.  Deloitte LLP is appointed as the Settlement’s Administrator pursuant to

Section 6.041 of the Settlement Agreement.
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The Administrator’s duties and obligations as set out in the Settlement
Agreement, including the Supplemental Agreement, and this Order are binding on
the Administrator.

The Administrator will make payments to Claimants as required under the
Settlement Agreement or, where the Claimant has provided the Administrator
with a direction to pay her counsel or law firm in trust, to that counsel or law firm.
The Defendant will pay the fees, disbursements, and other costs of the
Administrator in accordance with Section 6.06 of the Settlement Agreement and
the Supplemental Agreement, including work undertaken for these purposes prior
to the Approval Date.

The Honourable Louise Otis is appointed as the Settlement’s Assessor, pursuant
to Section 6.01 of the Settlement Agreement.

The Assessor’s duties and obligations as set out in the Settlement Agreement,
including the Supplemental Agreement, and this Order are binding on the
Assessor.

The Defendant will pay the fees, disbursements, and other costs of the Assessor in
accordance with Section 6.06 of the Settlement Agreement and the Supplemental
Agreement, including work undertaken for these purposes prior to the Approval
Date.

The Defendant and the RCMP will release to the Assessor and to the
Administrator information and documents required by them or otherwise required

by the Settlement Agreement or the Settlement claims process, in accordance with
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the terms of the Settlement Agreement, as well as the information required by this
Court’s July 5, 2019 Order in this matter.

Neither the Assessor nor the Administrator nor their employees, agents, partners
or associates can be compelled to be a witness in any civil or criminal proceeding,
administrative proceeding, grievance or arbitration where the information sought
relates, directly or indirectly, to information obtained by the Assessor or the
Administrator by reason of the Settlement or the Settlement claims process.

No documents received by the Assessor or the Administrator by reason of the
Settlement or the Settlement claims process, whether received directly or
indirectly, are producible in any civil or criminal proceeding, administrative
proceeding, grievance or arbitration.

No person may bring an action or take any proceeding against the Administrator
or the Assessor or their employees, agents, partners, associates or successors for
any matter in any way relating to the Settlement and its implementation and

administration, except with leave of this Court on notice to all affected parties.

Dismissal and Release

23.

The action against the Defendant is dismissed. The obligations assumed by the
Defendant under the Settlement Agreement are in full and final satisfaction of all
Released Claims against the Releasees, and the Releasees are forever and
absolutely released from the Released Claims, separately and severally, by Class
Members, including persons under disability, who have not opted out and are not
deemed to have opted out of this class proceeding prior to the expiration of the

Opt Out Period.
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Class Members, including persons under disability, who have not opted out and
who are not deemed to have opted out of this class proceeding prior to the
expiration of the Opt Out Period are barred from making any claim or taking or
continuing any proceeding, including a Canadian Human Right Commission
complaint or a claim pursuant to a provincial or territorial workers’ compensation
scheme, seeking compensation or other relief arising from or in any way related to
the Released Claims against any Releasees or any other person, corporation or
entity that might claim damages, contribution, indemnity or other relief from a
Releasee pursuant to the provisions of the Negligence Act, RSBC 1996, ¢ 333 or
its counterparts in other jurisdictions, the Police Act, RSBC 1996, ¢ 367 or its
counterparts in other jurisdictions, the common law, Quebec civil law or any
statutory liability for any relief whatsoever, including relief of a monetary,
declaratory or injunctive nature.

Class Members who are awarded compensation under this settlement are barred
from making a claim or taking or continuing any type of proceeding arising out
of, or relating to, any harassment or discrimination in the workplace by any
Regular Member, Special Constable, Cadet, Auxiliary Constable, Special
Constable Member, Reserve Member, Civilian Member, Public Service
Employee, or Temporary Civilian Employee, working within the RCMP, male or

female.

Prior Claims for Compensation

26.

For the purpose of facilitating the determination of a Claimant’s entitlement to

compensation, the Defendant is to prepare and provide to the Assessor and to
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Deloitte LLP a list of Primary Class Members who have been paid by Canada
further to a civil claim, grievance or harassment complaint, including a complaint
to the Canadian Human Rights Commission, or who have had a prior civil claim,
grievance or harassment complaint in which compensation was claimed and in
which Canada was a party, including a complaint to the Canadian Human Rights
Commission, otherwise resolved in respect of gender or sexual orientation based
harassment or discrimination in an RCMP controlled workplace during the Class

Period.

Continuing Jurisdiction

27.

Costs

28.

This Court will retain continuing jurisdiction over the Settlement and its
implementation, interpretation and enforcement and the Parties will report to the
Court from time to time as directed by the Court but not less than every six (6)
months unless otherwise ordered. The Parties will seek judgments or orders from
the Court in such form as is necessary to implement and enforce the provisions of
the Settlement Agreement and to supervise the ongoing performance of the

Settlement Agreement.

Each Party will bear their own costs of this application.

“Michael L. Phelan”

Judge
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Date: 20190130
Docket: T-1068-14
Citation: 2019 FC 125
Ottawa, Ontario, January 30, 2019

PRESENT: The Honourable Madam Justice Kane

BETWEEN:
RAYMOND MICHAEL TOTH
Plaintiff
and
HER MAJESTY THE QUEEN
Defendant
ORDER AND REASONS

[1] The Representative Plaintiff, Mr. Michael Raymond Toth [Mr. Toth or the Plaintiff], and
the Defendant bring this joint motion pursuant to Rule 334.29 of the Feederal Courts Rules,
SOR/98-106 [the Rules] seeking approval of the Settlement Agreement in this Class Action.
Class Counsel and Mr. Toth also seek the approval of the legal fees and disbursements of Class
Counsel and an honorarium of $50,000 for Mr. Toth, to be paid by Class Counsel out of the

approved legal fees.
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[2] For the reasons that follow, the Court approves the Settlement Agreement, the legal fees
and disbursements of Class Counsel and the honorarium for Mr. Toth as the Representative

Plaintiff.

L Background

[3] This Class Action addresses the claims of veterans who were in receipt of various
benefits, including Disability Pension benefits, and had the Disability Pension amounts deducted

from the other benefits which they received or were entitled to receive.

[4] The benefit programs at issue in the Class Proceeding are: the War Veterans Allowance
[WVA] created under the War Veterans Allowance Act, RSC 1985, ¢ W-3 and the Earnings Loss
Benefit [ELB] and Canadian Forces Income Support [CFIS] benefit created under the New

Veterans Charter (officially the Veterans Well Being Act, SC 2005 c. 21).

[5] The Class is comprised of: veterans of World War II and the Korean War, including their
eligible spouses, dependants, survivors, or orphans [War Veterans]; and veterans of the Canadian
Armed Forces, including their eligible spouses, dependants, survivors, or orphans

[CAF Veterans].

[6] As explained in the affidavit of Michael Doiron, Assistant Deputy Minister Service
Delivery with Veterans Affairs Canada [VAC], a Disability Pension under the Pension Act, RSC
1985, ¢ P-6 [Pension Act] consists of monthly tax-free payments to eligible CAF Veterans and

War Veterans, and their survivors and dependants.
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[7] To qualify for a Disability Pension there must be, first, a medically diagnosed disability
connected to military service and an assessment of the degree to which the injury is attributable
to military service (entitlement), and second, an assessment of the extent or degree of the
disability. The assessment of a disability is expressed as a percentage from 0% to 100%. The

extent of disability may be reassessed at a later date and the disability rate may be adjusted.

[8] Since the enactment of the New Veterans Charter on April 1, 2006, no new monthly
Disability Pensions have been awarded to CAF Veterans who served after the Korean War.
However, CAF Veterans who received a Disability Pension under the Pension Act before April
1, 2006 continue to receive a monthly pension. Those who served after 2006 and became

disabled may be eligible for a lump sum for disability, but not a monthly pension.

[9] As explained in the affidavit of Mr. Doiron, ELB came into effect in April 2006 as a
taxable monthly benefit for eligible CAF Veterans who require rehabilitation or vocational
assistance. It is payable during the period of rehabilitation services and vocational assistance.
ELB can be payable until a CAF Veteran reaches 65 years of age if he or she meets the

applicable criteria.

[10] The CFIS is a non-taxable monthly benefit available to CAF Veterans who are no longer
entitled to ELB and are capable of working, but are not employed. The benefit is provided to

CAF Veterans who are under 65 years of age and meet the employment and income criteria.
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[11] The WVA is also a non-taxable benefit, which is available to low income War Veterans
or their survivors and orphans to assist in meeting their basic needs. The amount of the benefit is
based on an assessment of income from other sources and on marital status and the number of

dependants.

[12] In accordance with the statutory provisions, Disability Pension amounts were deducted
from the monthly benefits payable to CAF Veterans under ELB and CFIS up until September 30,

2012.

[13] Similarly, Disability Pension amounts were deducted from the monthly benefit payments

to War Veterans under the WVA program up until September 30, 2013 (i.e., one year later).

[14]  Asaresult of amendments made in 2012 and 2013 to the relevant statutory provisions,
the deductions for the Disability Pension ended. VAC provided a one-time payment to some
Class Members in the fall of 2014. The one-time payment was intended to compensate veterans
for the deductions made from May 29, 2012, when the Government announced that it would end
the deductions of the Disability Pension, to September 30, 2012 for ELB and CFIS Class
Members and to September 30, 2013 for WV A Class Members, when the amendments came into

force.

[15] The Plaintiff received a one-time payment in 2013. In addition, he more generally
challenged the previous policy of deducting monthly Disability Pension benefits from the

benefits available to disabled veterans under other federal benefit programs. He commenced this
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Action on behalf of Class Members in April 2014.The Statement of Claim noted that the amount
of the deductions in individual cases was based on the degree of the veteran’s disability. The
greater the disability, the greater the amount deducted and the lesser the amount received under
WVA, ELB or CFIS. The original Statement of Claim asserted both common law claims and

claims under the Canadian Charter of Rights and Freedoms [the Charter].

[16] InJanuary 2016, the Statement of Claim was amended, with the consent of the
Defendant, to exclude the common law claims for breach of social covenant, breach of fiduciary
duty, unjust enrichment, unlawful assignment under the Pension Act and related claims. The
Amended Statement of Claim narrowed the claims to the infringement of the Class Members’

Charter equality rights.

[17] The Plaintiff now argues that as a result of the Government’s previous policy of
deducting payments intended to compensate veterans for their disability, Class Members suffered

discrimination based on disability, which violates section 15 of the Charter.

[18] In March 2016, this Court certified the action as a Class Action, with the consent of the
Defendant. As noted above, the Class includes War Veterans and CAF Veterans. The
Certification Order describes two groups as follows:

e ELB/CFIS Class

All Canadian Forces members and veterans, and their spouses,
dependants, survivors, and orphans who received a reduced
Earnings Loss Benefit or Canadian Forces Income Support Benefit
between April 1, 2006 and May 29, 2012, or received no benefit at
all during that time, because of the deduction of disability benefit
entitlements under the Pension Act; and
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e WVA Class

All veterans, their spouses, dependants, survivors, and orphans
who received a reduced allowance under the War Veterans
Allowance Act between April 17, 1985 and May 29, 2012, or who
did not receive a veterans allowance at all during that time,
because of the deduction of disability benefit entitlements under
the Pension Act.

[19]  This Court certified four common issues for determination. The Notice of the
Certification Order was published in the National Post and Globe and Mail in French and
English in April 2016. The 2016 Notice indicated, among other things, that the Class sought a
declaration that the deduction of disability benefits was discriminatory and sought a “refund of
all disability benefits deducted and/ or damages”. The 2016 Notice explained that by
agreement with the Plaintiff, a scaled legal fee of up to 30% of any amounts received would be
paid to Class Counsel, subject to the approval of the Court. The Notice directed interested
persons to contact Class Counsel, Gowling WLG and Michel Drapeau Law Office [MDLO], for

further information.

[20] VAC mailed the Notice of the Certification Order to the known 15,000 Class Members in
August 2016. As noted by Mr. Doiron, the goal was to reach all CAF Veterans and War Veterans
who received a monthly Disability Pension between April 2006 and May 2012, and who had

either received, or were eligible to receive, ELB, CFIS or WV A payments during that period.

[21]  The parties explain that they launched settlement discussions in the summer of 2017,
which lasted over a year and involved several proposals and counter-proposals and arduous

negotiations, ultimately resulting in the proposed Settlement Agreement.
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[22] The proposed Settlement Agreement seeks to compensate Class Members for the alleged
discrimination arising from mental or physical disability. As explained in more detail below, this

compensation is not restitution or a refund for the amounts that were deducted. The total amount

of the Settlement is $100 million, less the legal fees and disbursements of Class Counsel as

approved by the Court.

[23] In September 2018, the Court approved the Notice to the Class of the Proposed
Settlement. The 2018 Notice was mailed to known Class Members and posted on the website of
Gowling WLG and MDLO. The September 2018 Notice, among other information, advised
Class Members: that a proposed Settlement Agreement had been reached, that the Court’s
approval of the Settlement Agreement was required, the proposed date for the hearing to
determine whether the Settlement Agreement should be approved, how Class Members could
voice their support or objections regarding the proposed settlement, how and where they could
attend the hearing, and that the website of Class Counsel included further details. The 2018
Notice indicated that the Class Action seeks “damages and compensation for all class members

who were subject to the deduction”.

[24] The key terms of the proposed Settlement Agreement were set out in the 2018 Notice,
including that payments to CAF Veterans who were entitled to ELB and CFIS and received a
disability pension between 2006 and 2012 would receive a payment based on the degree of their
disability (as determined by their assessment pursuant to the Pension Act), and War Veterans

would receive a lump sum payment.
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[25] The 2018 Notice further indicated that Class Counsel would seek the Court’s approval of
their fees at 17% of the settlement amount plus disbursements. In addition, the Notice advised
Class Members that the Court’s approval would be sought for payment of an honorarium of

$50,000 to Mr. Toth, to be paid out of Class Counsel’s fees.

IL. The Proposed Settlement

[26] The Defendant will pay $100 million as the Total Settlement Amount. The fees and
disbursements of Class Counsel, as approved by the Court, will be paid from the total Settlement
amount. The Settlement addresses all claims for damages, compensation, fees and

disbursements.

[27] The basis for the settlement was described by the parties in their submissions to the
Canada Revenue Agency regarding a determination on the tax consequences of the payments and
in their submissions to this Court. The parties note that the Class alleged that, contrary to section
15 of the Charter, they were discriminated against on the basis of physical and mental disability
under the previous policies and practices underlying the deduction of Disability Pension
amounts. The settlement focuses on compensation for harm, including pain, suffering,
humiliation, and loss of dignity, resulting from this discrimination. The compensation model is
based on the degree of disability rather than calculating amounts for restitution of the amounts

deducted from entitlements in individual cases.

[28] The total Settlement amount is divided into two parts, the WVA fund and the ELB/CFIS

Fund. The WVA fund of $30 million will provide payments to an estimated 12,500 WVA Class

2019 FC 125 (CanLlI)



Page: 9

Members who received, or were eligible to receive, WV A benefits. The ELB/CFIS fund of
$70 million will provide payments to an estimated 2500-3000 CAF Class Members who

received, or were eligible to receive, ELB/CFIS benefits.

[29] Payments to CAF Class Members will be based only on an eligible Class Member’s
degree of disability as assessed pursuant to the Pension Act from 5% to 100%. The payments
will range from approximately $2000 to $2500 for those with a 5% disability to $40,000-$50,000
for those with a 100% disability. The amount is not a refund and does not relate to the amounts

previously deducted from any CFIS or ELB benefit.

[30] As noted, payments to the WV A Class Members who were eligible for the WVA and
received a disability pension between 2006 and 2012 would receive a lump sum of
approximately $2000-$2500. Class Counsel explain that the relatively large size of the WVA
Class, the relatively small impact of the deductions on individual WV A Class Members, and the
administrative resources which would be required to determine their individual entitlement based
on degree of disability, led to the agreement that the WV A Fund be distributed in equal lump

sum payments.

[31] The payments will be made to a deceased Class Member’s estate where that Class

Member has passed away since the 2016 Notice of Certification.

[32] The Settlement Agreement forgoes claims for pre-judgment and post-judgment interest

on the amounts to be paid.
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[33] The amounts to be paid to all Class Members will be exempt from income tax under
paragraphs 81(1)(d) and 81(1)(d.1) of the Income Tax Act, RSC 1985, c 1 (5th Supp) [Income
Tax Act]. No tax will be withheld from the payment and Class Members will not be required to

report payments under the proposed Settlement on their income tax returns.

[34] The fees and disbursements of Class Counsel as approved by the Court will be deducted

from each fund proportionally.

I11. The Issues

[35] There are three issues to address:
e Should the Court approve the Settlement Agreement? This entails consideration of

whether the agreement is fair, reasonable and in the best interests of the class.

e Should the Court approve an honorarium of $50,000 to Mr. Toth as the Representative

Plaintiff (which will be paid out of the approved fees of Class Counsel)?

e Should the Fee Agreement for Class Counsel be approved? This entails consideration of
whether the amount of the legal fees and disbursements is fair and reasonable. The Fee
Agreement should be considered only after determining whether to approve the proposed

Settlement Agreement for the Class Members.
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1V. Should the Settlement Agreement be approved?

A. The Jurisprudence with Respect to the Court’s Approval of Settlement Agreements

[36] Inaccordance with Rule 334.29 of the Rules, the Court must approve the settlement of a

class action.

[37] The recent jurisprudence in this Court has confirmed the well-established test for
approval of a settlement agreement in a class action. In Merlo v Canada, 2017 FC 533, [2017]
FCJ No 773 (QL) [Merlo], Justice McDonald noted at para 16:

On approving a settlement, the test to be applied “is whether the
settlement is fair and reasonable and in the best interests of the
class as a whole” (Cardozo v Becton, Dickinson & Co, 2005 BCSC
1612, 145 ACWS (3d) 381 citing at para 16 Dabbs v Sun Life
Assurance Co of Canada, [1998] OJ No 1598, (24 February 1998),
Ontario, 96-CT-022862 (Ont Gen Div) at para 9, aff’d (1998), 40
O.R. (3d) 429, 5 CCLI (3d) 18 (Ont Gen Div); Haney Iron Works
Ltd v Manulife Financial (1998), 169 DLR (4th) 565, 9 CCLI (3d)
253 (BCSC) at para 27; and Fakhri v Alfalfa's Canada, 2005
BCSC 1123, 47 BCLR (4th) 379 at para 8).

[38] In Condon v Canada, 2018 FC 522,293 ACWS (3d) 697 [ Condon], Justice Gagné
elaborated on the test and the factors to consider in determining whether the test has been met, at
paras 17-19:

[17] The test for approving a class action settlement is whether,
in all of the circumstances, the settlement is fair, reasonable and in
the best interests of the Class as a whole, taking into account the
claims and defences in the litigation and any objections to the
settlement by class members. However, the test is not whether the
settlement meets the demands of a particular class member.

[18] A settlement need not be perfect (Chdteauneuf v Canada,
2006 FC 286 at para 7). It need only fall “within a zone or range of
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reasonableness” (Ontario New Home Warranty Program v
Chevron Chemical Company (1999), 46 OR (3d) 130 (Ont Sup Ct
J) at para §9).

[19] In determining whether to approve a settlement, the Court
may take into account factors such as:

a. The likelihood of recovery or likelihood of success;

b. The amount and nature of discovery, evidence or
investigation;

c. Terms and conditions of the proposed settlement;
d. The future expense and likely duration of litigation;
e. The recommendation of neutral parties, if any;

f. The number of objectors and nature of objections;

g. The presence of arm’s length bargaining and the absence of
collusion;

h. The information conveying to the Court the dynamics of,
and the positions taken, by the parties during the
negotiations;

1. The degree and nature of communications by counsel and
the representative plaintiffs with class members during the
litigation; and

J. The recommendation and experience of counsel.

(See Ford v F Hoffmann-La Roche Ltd (2005), 74 OR 3d 758 (Ont
Sup CtJ) (QL) at para 117.)

[39] Justice Gagné noted at para 20 that the factors are guidelines; some may not be relevant

at all and some may carry more weight than others.

B. The Relevant Factors

[40] The Court has considered all the relevant factors.
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(1) The Likelihood of Recovery or Success

[41] The Plaintiff’s position is that the policy of deducting the disability benefits, which were
based on the degree of disability, violated the Charter. However, the Plaintiff acknowledges that

establishing liability and being awarded significant damages would pose challenges.

[42] Without this settlement, several years of continued litigation could follow, with no

guarantee of success or recovery.

[43] As Class Counsel note, equality rights claims under subsection 15(1) of the Charter
require the Plaintiff, first, to establish that they have been denied equal protection or benefit of
the law, meaning that the law creates a distinction based on an enumerated or analogous ground
and that the distinction creates a disadvantage by perpetuating prejudice or stereotyping (Withler
v Canada (Attorney General), 2011 SCC 12 at paras 30-31, [2011] 1 SCR 396). The Defendant
then bears the burden of justifying the denial of such rights as resulting from reasonable limits
prescribed by law as can be demonstrably justified in a free and democratic society under section
1 of the Charter (Centrale des syndicats du Québec v Quebec (Attorney General), 2018 SCC 18
at para 42, [2018] 1 SCR 522). The establishment of such claims in the context of government
benefit programs is an added challenge (see for example Law v Canada (Minister of Employment

and Immigration), [1999] 1 SCR 497, 170 DLR (4th) 1).

[44] In Manuge v Canada, 2013 FC 341, [2014] 4 FCR 67 [Manuge 2013], which involved

analogous discrimination claims advanced in relation to the deduction of Disability Pension
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amounts from other benefits, Justice Barnes commented at para 32 that the likelihood of the

plaintiff establishing his Charter claims “was doubtful at best”.

[45] Even if the Court had found that the policy of deducting Disability Pension amounts
violated the equality provisions of the Charter, the Court would still need to determine the
appropriate limitation period. The Crown Liability and Proceedings Act, RSC 1985, ¢ C-50
[CLPA], if applied, would limit the period of recovery to six years, and the application of
provincial law would limit the period to two years. This litigation was launched in 2014 and the

application of even the six year limitation period would leave out claims before 2008.

[46] As Class Counsel noted, even if the Court found that the Charter claims had been
established, the recovery of all amounts deducted from benefit payments would not necessarily
be the result. In Vancouver (City) v Ward, 2010 SCC 27 at para 24, [2010] 2 SCR 28 [ Ward], the
Supreme Court of Canada [SCC] held that after a Charter breach has been found, the Court must
find that damages are appropriate and just to the extent that they serve a useful function or
purpose before awarding them. The state may still establish that other considerations render
Charter damages inappropriate or unjust (Ward at para 33). Even then, the damages must be fair
to both the individual and the state. The Court may consider the effect of the diversion of public

funds for large awards when determining the amount (Ward at para 53).

[47] In addition, if the litigation continued and was successful, but aggregate damages were

denied, Class Members would be subject to individual assessments and claims processes. Class
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Counsel cautioned that individual examinations would likely require substantial resources and

take several years to complete.

(2) Amount and Nature of Discovery Evidence and Investigation

[48] A voluminous amount of information was reviewed by Class Counsel to permit a full
understanding of the facts, the potential claims and the financial impact of the deductions. The
Defendant provided Class Counsel with electronic versions of 7,080 separate documents,
totalling approximately 27,000 pages of records. Class Counsel obtained another 6,394 pages of

records in response to Access to Information Requests.

[49] The review of these documents informed and assisted Class Counsel and the Plaintiff in
negotiating the Settlement Agreement with a view to addressing the interests of the Class as a

whole.

3) The Terms and Conditions of the Proposed Settlement

[50] Asnoted above, the settlement is designed to compensate Class Members for the loss of
dignity, pain and suffering associated with discrimination based on their degree of disability. The
settlement will provide payments to veterans that had amounts deducted from their benefits and
for veterans who may have been eligible to receive benefits under the WV A, ELB, and CFIS
programs but did not receive those benefits because the policy of deducting Disability Pension

amounts made them ineligible.

2019 FC 125 (CanLlI)



Page: 16

[51] The settlement will provide compensation for the harm of discrimination—not for the

amounts deducted. A model which would provide restitution for the deducted amounts would

exclude Class Members who may have been eligible for one of the benefits but did not apply or
was not eligible to receive the benefits due to the policy of deducting Disability Pension benefits.
In addition, calculating individual amounts would be a lengthy and complicated process. A

restitution model would also result in the taxation of the payments for ELB Class Members.

[52] While the proposed settlement does not focus on the amounts deducted in individual
cases, as Class Counsel explain, the $100 million total settlement is significant as it represents
approximately 40% of total payments made to all recipients of the ELB, CFIS and WV A benefit

programs during the relevant six-year period between April 2006 and May 2012.

[53] The settlement will provide payments to some Class Members that may not have had any
deductions made. However, all Class Members are disabled and the payments are intended to
address discriminatory practices based on their disability. On the other hand, some Class
Members, who had deductions made over several years, may receive payments that fall far short
of the amounts deducted. The Plaintiff and Class Counsel acknowledge that the settlement is not
perfect for each Class Member but note that perfection is not the standard and that the settlement

1s fair and reasonable for the Class as a whole.

[54] Class Counsel explain that in their settlement negotiations, they initially contemplated
that payments to CAF Veterans receiving ELB would be taxable because the payments were

assumed to be a replacement for ELB income that was taxable under the /ncome Tax Act.
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Payments to WV A Class Members or CAF Veterans receiving CFIS, on the other hand, would

not be taxable because WVA and CFIS payments are not taxable under the /ncome Tax Act.

[55] Class Counsel also explain that once the basis of the settlement and claims process was
developed, they sought a determination from the Canada Revenue Agency [CRA] that payments
based on the degree of disability, as proposed, would not be subject to taxation under the Income
Tax Act. Class Counsel note that extensive discussions began in August 2018. The CRA advised
Class Counsel in early December 2018, just before the hearing of this motion, that tax would not
be withheld from payments under the proposed Settlement. In addition, Class Members will not

be required to report payments under the proposed Settlement on their income tax returns.

[56] For purposes of settlement only, both parties made concessions. For example, the
Defendant waived potential defences or barriers to recovery based on the limitation periods,
section 1 of the Charter, the ability of estates to claim Charter damages, and individual
assessments that could demonstrate that no damages had been incurred. Payments will be
calculated easily and will be paid promptly, within approximately six to eight months of the
approval of the Settlement Agreement to all Class Members, and without tax. This is particularly
beneficial for elderly veterans that should not have to wait any longer to be compensated. The
Plaintiff also made concessions, including narrowing the claims and foregoing pre-judgment and

post-judgment interest.
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4) Recommendations and Experience of Counsel

[57] Class Counsel note that Gowling WLG, and Mr. Ruby in particular, have been active in
class proceedings for over 25 years. Gowling WLG has represented litigants in more than 100
proceedings throughout Canada. Mr. Ruby has represented litigants in more than 20 separate
class proceedings on a range of issues. In the present case, Gowling WLG has drawn on their

counsel with expertise in pension, taxation, and estates and trust law.

[58] Mr. Ruby and other lawyers at Gowling WLG have been involved in this litigation since
the beginning. Shortly after the Statement of Claim was filed, Mr. Drapeau of MDLO was
engaged as co-counsel, bringing his experience in military and veterans’ law. Mr. Drapeau and
members of his firm have communicated with hundreds of Class Members in both official

languages.

[59] Class Counsel submit that their skill and expertise led to a positive outcome that
recognizes the interests of Class Members and benefits the Class as a whole. Class Counsel add
that they had no hesitation recommending that the Class Members accept the Settlement. Class
Counsel note that the Settlement takes into account the litigation risks, including the risk of no
recovery. Class Counsel acknowledge that the settlement represents a compromise from VAC’s
highest internal estimates of the financial impact of the disability deductions on Class Members
but notes that the total settlement amount, $100 million, falls within the range of VAC’s

estimates. Class Counsel submits that the proposed Settlement provides fair and prompt
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compensation for Class Members, leaves no disabled veteran out and that payments will not be

taxed.

&) Expense and Likely Duration of Contested Litigation

[60] If the proposed Settlement Agreement is not approved, the litigation would continue and
would likely be long, arduous and costly. Continuing the litigation could involve further
discovery, the trial, possible appeals and the determination of individual claims. This could take

three to five years.

[61] As the Plaintiff notes, although the Defendant consented to the certification of this Class
Action, the Defendant filed a Statement of Defence which strongly disputes the claims. If the

litigation continued, the Defendant could revert to its position. The efforts made to date to reach
the proposed Settlement could be abandoned. Further compromises and collaboration to narrow

or resolve the issues would not necessarily continue.

[62] As noted below, with respect to the fees and disbursements of Class Counsel, over 5000
hours have been spent to date by Class Counsel, which includes time spent by lawyers,

paralegals and others. Many more hours would be spent if the litigation continued.
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(6) Views of Class Members

(a) Support for the Settlement Agreement

[63] Class Counsel report that they received over one thousand responses to the proposed
Settlement Agreement including phone calls, emails, and comments on the MDLO website. The
majority of the responses expressed support. A sampling of the positive written statements
illustrates that several Class Members welcome the resolution of this litigation and the payment

they will receive and appreciate the time and effort of Class Counsel.

[64] For example, a Class Member from British Columbia wrote:

I have just read the news and re-read it again 3 more times. [ am
overwhelmed by this great news, I had to keep asking if it was real.
I offer huge thanks to MDLO for all of their hard work and
patience they exhibited during this time. I am so grateful that after
more than 6 years we will be getting our illegally clawed back
money returned to us.

[65] A Class Member from Alberta wrote:

The settlement means a lot to me as I am certain it does to all the
Veterans who will be receiving their disability pension monies
finally returned.

[66] Another Class Member from Alberta wrote:

All Veterans and direct families whom have been affected by the
ELB clawbacks are certainly appreciative of your representing this
case. Our hopes/aspirations and best wishes are with your team’s
success in resolving this legal matter Michael Drapeau.
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(b) Objections to the settlement

[67] Two Class Members appeared at the hearing to oppose the Settlement Agreement, one of
whom also provided a written submission in advance. A third Class Member did not attend the
hearing but expressed his concerns about the Settlement Agreement in a letter provided to the

Court.

[68] Mr. Donald Leonardo provided a written submission to the Court on the eve of the
hearing and he appeared at the hearing to voice his concerns. In his view, the proposed
settlement is unreasonable and unfair to him and a “minority of outliers” of CAF Veterans
because payments are determined by the degree of disability alone, without regard to the length
of time during which benefits were reduced. The result is that the distribution of settlement funds
will not be proportionate to the actual amounts “clawed back” from each Class Member. He
asserted, although no evidence was provided to the Court, that $144,000 was deducted from his
benefits over the years, but that he will receive only $35,000 from the settlement based on his

disability which has been assessed at 70%.

[69] Mr. Leonardo criticized the settlement for focusing on simplicity and speed over fairness,
and suggested that the calculations that would be necessary for a restitution model, i.e. a refund
of the amounts deducted) are not as complex as Class Counsel submitted. He suggested that a
restitution-based model be used instead and that it was not too late for the parties to renegotiate

the Settlement Agreement.
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[70]  Mr. Martin Frechette also spoke at the hearing. Mr. Frechette similarly criticized the
Settlement Agreement for failing to take into account the amount of each Class Member’s
deductions or the length of time during which they experienced deductions. Mr. Frechette
disputed Class Counsel’s assertion that every member of the ELB class had been disabled for the
entire 6 year period. He also expressed the belief that the Notice of the Proposed Settlement did
not make it clear to Class Members that they would not be compensated for the amount of the
deductions. Mr. Frechette suggested that the additional complexity of a more individually
tailored restitution process would not be insurmountable, as all the relevant information is

available.

[71] Mr. Christopher Greenlaw wrote a letter to Class Counsel, which was provided to the
Court, expressing his dissatisfaction with the proposed Settlement. Mr. Greenlaw indicated that
he expects to receive $25,000 as a result of the settlement, based on his disability, which is
assessed at 50%. He notes that this falls short of the $73,336 by which he asserts that his ELB
benefit was reduced. He noted that he is part of a subset of the Class which will receive an
inequitable and insufficient amount compared to their overall loss. Mr. Greenlaw expressed the
view that the settlement should be closer aligned with the financial losses experienced. The three
dissatisfied Class Members are of the view that the settlement discriminates against a portion of
the class by forcing them to accept a greater financial loss than the majority. Mr. Leonardo and
Mr. Frechette believe that the settlement discriminates against the veterans who were most
disabled for the longest period of time, because they suffered the greatest deductions but will not
necessarily see a proportionally greater recovery. They noted that a Class Member who had been

subject to the deduction of pension benefits for a short period of time could receive the same
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amount of compensation as a person with a similar level of disability whose pension benefits
were deducted for several years. They suggested that if the settlement is intended to address

discrimination, it fails.

[72] Several other CAF Veterans raised similar concerns that the amount of individual

entitlements resulting from the Settlement would not correspond to deducted amounts.

(c) Differences with Manuge

[73] Some Class Members, including Mr. Toth, received payments following the settlement of
the class action in Manuge 2013 and are familiar with the Manuge 2013 settlement. The few
Class Members who voiced their dissatisfaction appear to be of the view that the settlement in
the present action should be similar in magnitude and approach. Comparisons with Manuge 2013
and previous decisions in that class proceeding are not appropriate and will only fuel their

disappointment. There are real differences between this litigation and Manuge.

[74]  Although the Manuge 2013 settlement also addressed the past practice of deducting
Disability Pension amounts, the benefit programs at issue and the basis of the litigation and the

settlement differ.

[75] The decision in Manuge v Canada, 2012 FC 499, [2013] 4 FCR 647 [Manuge 2012]
challenged the Government’s policy of reducing long-term disability benefits under the Service
Income Security Insurance Plan (SISIP) by the amounts payable to members under the Pension

Act.
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[76] The Manuge Class initially argued that the policy of deducting the amounts violated
subsection 15(1) of the Charter and was not contractually justified. SISIP was administered
through a contract between the Chief of Defence Staff and a private insurer, which provided that
the monthly benefit would be reduced by “total monthly income benefits”. The contractual issue
turned on whether the pension payments could be considered “income benefits”, as described in

the SISIP policy.

[77] The contractual issue was resolved in Manuge 2012 through a motion under Rule 220 of
the Federal Courts Rules. Justice Barnes concluded that the allowable reductions of “income
benefits” in the SISIP policy did not include pension benefits because the Disability Pension was

not intended as income replacement.

[78] Following this determination, the parties negotiated and agreed on a settlement. The
Charter claims were not addressed. However, as noted above, Justice Barnes commented in
Manuge 2013 at para 32, in the context of considering the litigation risk taken by Class Counsel:

This was also not a case where the Defendant’s liability
approached a level of certainty. The claim to Charter relief was
doubtful at best and the point of contractual interpretation that
ultimately drove the settlement was neither a sure thing nor
invulnerable to appeal.

[My emphasis]

[79] The present action involves Disability Pension deductions to the ELB, WV A and CFIS.
Moreover, the claims are based on breach of the equality provisions of the Charter, not contract

principles, and the settlement is crafted accordingly.
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(d) The Objections of Class Members do not outweigh the other factors
supporting the approval of the Settlement Agreement.

[80] The jurisprudence has established that perfection is not the standard for the Court to
approve a settlement agreement and that the best interests of the class as a whole are considered
(Merlo at para 18; Manuge 2013 at para 5). The Court’s role is to determine whether the
proposed Settlement is “fair, reasonable and in the best interests of the class as a whole, not
whether it meets the demands of a particular class member” (Dabbs v Sun Life Assurance Co of

Canada, [1998] OJ No 1598 at para 11, 1998 CarswellOnt 5823).

[81]  Although the Court acknowledges the concern of the objectors that a one size fits all
approach may advantage some over others, this is not a reason to reject the whole Settlement

Agreement, which appears to have wide support.

[82] Asnoted in Manuge 2013 at para 24:

[24] No class action settlement will ever be perfect. Recovery is
always limited to those who meet the definition of a class member
under the terms of certification. In cases like this involving
thousands of unique individual claims, it is impossible and
undesirable to treat every beneficiary equally in either financial or
administrative terms. It is inevitable that a settlement like this one
will leave a few people behind or benefit some ahead of others. In
this case those distinctions are of insufficient weight to reject the
proposed settlement.

[83] With respect to Mr. Leonardo’s suggestion that the terms of the settlement could be

revised, the Court cannot tinker with its terms and conditions or direct the parties to revisit
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certain aspects of the agreement, which is the result of a long negotiation process informed by a
voluminous record. In Manuge 2013, Justice Barnes noted at paras 5 and 6:

[5] It is not open to the reviewing Court to rewrite the

substantive terms of a proposed settlement nor should the interests

of individual class members be assessed in isolation from the

interests of the entire class: see Dabbs v Sun Life Assurance Co. of
Canada, [1998] OJ no 1598 at paras 10-11, (available on QL).

[6] It will always be a particular concern of the Court that an
arms-length settlement negotiated in good faith not be too readily
rejected. The parties are, after all, best placed to assess the risks
and costs (financial and human) associated with taking complex
class litigation to its conclusion. The rejection of a multi-faceted
settlement like the one negotiated here also carries the risk that the
process of negotiation will unravel and the spirit of compromise
will be lost.

[84] In Merlo, Justice MacDonald reiterated the same principle at para 17, “[w]hile the court
has the power to approve or reject a settlement, it may not modify or alter a settlement (Haney

Iron Works, supra at para 22; Dabbs, supra at para 10).”

[85] As Class Counsel explained, a settlement based on quantifying the amounts deducted
would require a lengthy claims process and would require an examination of the Class Member’s
income from several sources. In addition, some of the amounts received would be taxable. This
approach would also leave out many Class Members who did not have deductions from their
benefits made based on the amount of their disability pensions because they were not in receipt

of such benefits due to the policy.
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(7) The Presence of Good Faith/ Absence of Collusion

[86] The parties explain that their negotiations to settle this litigation began in August 2017
and continued for a year with several proposals considered and revised. The parties describe the
negotiations as adversarial and arms’ length. As noted above, up to that point, the Plaintiff’s
claims were disputed by the Defendant. The discovery process provided a basis for the parties to
engage in settlement discussions, but each maintained their respective positions. The parties

presented a proposed settlement to the Court in September 2018.

[87] Class Members were represented by experienced and dedicated Counsel, as was the
Defendant. Each advanced their respective positions with an appreciation of the facts, the issues
and the law. The description provided of the settlement process demonstrates that each party

made concessions in good faith to resolve the litigation.

(8) Communications by Class Counsel and the Plaintiff with Class Members

[88] The 2016 Certification Notice was published in the National Post and The Globe and
Mail (in French and English) in late April 2016. In August 2016, copies of the Certification
Notice were also mailed by VAC to all known members of the two sub-classes, (about 15,000
veterans). Class Counsel noted that they received and responded to over a thousand individual
telephone calls and several hundred emails and other correspondence received from Class

Members.
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[89] In accordance with the Certification Order and the Notice Plan, Gowling WLG and
MDLO established websites and posted information to assist Class Members. The Notice of the
Proposed Settlement and the hearing date of this motion to determine whether to approve the
Settlement Agreement were posted on the websites. Updates followed to describe the proposed

Settlement Agreement and to respond to questions.

[90] Class Counsel also responded in detail to some of the written submissions which were
critical of the settlement, including that of Mr. Greenlaw and the correspondence from Mr.

Leonardo’s lawyer.

[91] If the proposed Settlement is approved, Class Counsel will continue to liaise with VAC
regarding the administration of the Settlement. Class Counsel will continue to engage Class
Members and inform VAC of any errors or omissions they identify and will assist in the conduct

of an audit, if necessary.

C. The Settlement Agreement is Fair, Reasonable and in the Best Interests of the Class

[92] The Plaintiff and Defendant submit that the Settlement Agreement is fair and reasonable.
The Defendant notes that the Plaintiff set out the background facts and the applicable law
thoroughly and fully canvassed the litigation risks, the implications of continued litigation and

the benefits of the Settlement.

[93] The consideration of all the relevant factors supports the Court’s finding that the

Settlement Agreement is fair and reasonable and is in the best interests of the Class Members.

2019 FC 125 (CanLlI)



Page: 29

This determination includes the Court’s careful consideration of the nature of the Charter claims
advanced; the defences which the Defendant would have advanced if the litigation continued; the
overall benefits of the settlement, which resulted from concessions and compromises on both

sides; and the views of the Class Members, including the objections described above.

V. Should an Honorarium be paid to the Representative Plaintiff?

[94] Class Counsel requests that the Court approve an award of $50,000 as an honorarium to
the representative plaintiff, Mr.Toth, to be paid out of the amount approved for Class Counsel’s

fees and disbursements. The honorarium does not reduce the amounts payable to Class Members.

[95] The Court has the discretion to award such an honorarium and has done so in several
class actions. As noted in Johnston v The Sheila Morrison Schools, 2013 ONSC 1528 at para 43,
226 ACWS (3d) 655, an honorarium is “not an award but a recognition that the representative

plaintiffs meaningfully contributed to the class members’ pursuit of access to justice”.

[96] In Robinson v Rochester Financial, 2012 ONSC 911 at para 43, [2012] 5 CTC 24
[Robinson], the Court, in declining to award compensation to the representative plaintiff, noted
that compensation should be reserved for cases where “considering all the circumstances, the
contribution of the plaintiff has been exceptional.” The Court identified several factors to
consider in deciding whether to award compensation to the representative plaintiff, including
their active involvement in the litigation, significant personal hardship or inconvenience in

connection with the prosecution of the litigation, time spent in advancing the litigation,
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communication with other class members and participation in the litigation, including settlement

negotiations and trial.

[97] Mr. Toth as Representative Plaintiff explained why he pursued the issue and the
litigation. Mr. Toth noted that he enlisted in 1985 and was part of the regular forces since 1990.
He was injured in a training exercise in 1994 but continued to serve. He began to receive a
Disability Pension based on a 5% disability in 2003, which was later increased to 20%. Mr. Toth
received a medical discharge in 2007. He received a SISIP Long Term Disability pension for a
few years and ELB for a short period of time ending in 2012 when he began a new business. Mr.
Toth received a payment as a result of the Manuge settlement regarding the deductions made
from SISIP. He then inquired VAC and the Veterans Ombudsman about the deductions of his
Disability Pension amounts from his ELB and pursued the issue with his own lawyer. He was

subsequently referred to Gowling WLG.

[98] Mr. Toth calculated that his deductions over 33 months totalled $22,037.40. He received

the one-time payment in 2014 of $2735.82. As a result, his net deductions are $19,301.58.

[99] 1In 2014, Mr. Toth engaged with lawyers at Gowling WLG with respect to negotiating a
Retainer Agreement, providing information to support the claim, preparing affidavits and
gathering documents for disclosure. Mr. Toth also notes that he spent a great deal of time with
Class Counsel discussing the documents provided by VAC, and subsequently during the
negotiation of the settlement. He also sought the support of his former Army Commander,

Andrew Leslie, and his local Member of Parliament.
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[100] Class Counsel submit that an honorarium of $50,000 to Mr. Toth is appropriate, noting
that he spent hundreds of hours working with Class Counsel to ensure that the case was brought
to a successful conclusion. Class Counsel add that the time spent on this litigation took Mr. Toth
away from his new business venture at a critical time. Class Counsel note Mr. Toth’s
commitment to the issue and litigation from the beginning and submit that without his efforts and

involvement there would be no recovery at all for the Class.

[101] The $50,000 honorarium to Mr. Toth was set out in the Notice of the Proposed
Settlement published in national media and sent by direct mail to each of the approximately
15,000 Class Members. The 2018 Notice of the Proposed Settlement states:

Class Counsel are proposing to pay, from counsel fees, an

honorarium of $50,000 to the representative plaintiff, Raymond

Toth, in recognition of the extraordinary personal time and effort
he devoted to the class action.

[102] Only one objection to the payment of the honorarium was made by Mr. Leonardo, who
provided written submissions at the hearing of this motion rather than in advance. Mr. Leonardo
is of the view that Mr. Toth will benefit twice—by receiving a payment as a Class Member
(which is estimated to be $10,000 based on Mr. Toth’s 20% disability) and by receiving an
honorarium—and that this results in an excessive, disproportionate and undeserved payment to
Mr. Toth. Mr. Leonardo made comparisons to the honorarium approved in Manuge 2013 and
suggested that the representative plaintiff in Manuge put in more effort, particularly in

communicating with the class, and received a better result.

2019 FC 125 (CanLlI)



Page: 32

[103] As noted above, while the Class Action in Manuge provided redress for amounts
previously deducted from benefits paid to Veterans, there are many significant differences
between Manuge and the present Class Action. It is not advisable to compare the efforts of Mr.
Manuge as representative plaintiff with that of Mr. Toth in the present Class Action to determine
an appropriate honorarium. No two cases are the same and the efforts required and taken by the
representative plaintiff will vary with the circumstances. While Mr. Toth may not have been
personally engaged in communicating with Class Members about the litigation or the settlement,
Class Counsel ensured that Class Members had access to the relevant information via their

websites and other means.

[104] The proposed honorarium was clearly communicated to Class Members in the 2018

Notice of the Proposed Settlement and, as noted, only one objection was made.

[105] I find that Mr. Toth was engaged extensively in pursuing this issue since 2012 and in
pursuing this litigation since 2014 and, but for his involvement, this litigation and the proposed

settlement would not have occurred. The honorarium to Mr. Toth is justified and warranted.

VI Should the Fee Agreement be Approved?

A. The Fees and Disbursements of Class Counsel

[106] Class Counsel seek approval pursuant to Rule 334.4 of the Rules of their fees and
disbursements, noting that a Class Action Retainer Agreement [Retainer Agreement] was

executed between Mr. Toth and Gowling WLG (Canada) LLP and that the fees and
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disbursements reflect that agreement. Gowling WLG and MDLO worked in collaboration as
Class Counsel. In addition, Class Counsel were assisted by Mr. Toth’s personal lawyer, and other
counsel, particularly in the early days of the litigation, whose fees will be paid from Class

Counsel’s fees.

[107] The Retainer Agreement provides for payment of Class Counsel’s fees on a
percentage-based contingency basis, i.e., to be paid only in the event of success. The terms were
set out in the March 2016 certification motion, the April 2016 Notice of Certification, and the
September 2018 Notice of the Proposed Settlement. The Notice of Certification and Notice of
the Proposed Settlement were both published in national newspapers and were mailed directly to

individual Class Members.

[108] Class Counsel explain that the Retainer Agreement provides, among other things: that
legal fees would be paid only in the event that the Class Proceeding was successful in whole or
part that the fees would be paid by a lump sum payment from the proceeds of any judgment or
settlement awarding damages or costs to the class, and that Gowling WG would be entitled to a
percentage of the total value of any settlement or judgment in favour of the class, less a
deduction for disbursements. The legal fees would be calculated on a regressive scale based on
the amount of the recovery as follows: 30 % for amounts up to $10,000,000; 20 % for amounts
between $10,000,001 and $20,000,000; and 15 % for amounts over $20,000,000. The alternative
model proposed in the Retainer Agreement was based on a multiplier of three times the actual

fees, plus disbursements.
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[109] The fees now proposed for approval are based on the regressive scale applied to the total

value of the settlement ($100 million) and represent approximately 17%.

[110] Class Counsel explain that since 2013, when Mr. Toth was referred to Gowling WLG,
Class Counsel have spent approximately 5,000 hours on this litigation. This includes the time
spent by several lawyers, law students, and paralegals. Class Counsel have also incurred
$120,554.59 in disbursements to date, which reflects the costs of publication of notices, expert
fees, travel, postage, and photocopying costs. As described below, further fees and
disbursements will be incurred until the settlement is administered, which will likely bring the

total fees to over $3 million and total disbursements to $200,000.

[111] Class Counsel submit that the risks taken and the results achieved, coupled with the time
and effort expended, among other relevant considerations, supports their request that the Court

approve the fees and disbursements.

B. The Principles from the Jurisprudence

[112] The factors to be considered in assessing the reasonableness of Class Counsel’s fees have
been set out in recent jurisprudence (e.g. Condon at paras 81-83; Merlo at paras 78-98; Manuge
2013 at para 28). They include the results achieved, the risks taken, the time expended, the
complexity of the issues, the importance of the litigation or issue to the plaintiff, the degree of
responsibility assumed by counsel, the quality and skill of counsel, the ability of Class Members

to pay for the litigation, the expectations of the class, and fees in similar cases.
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[113] The two key factors are the risks taken and the results achieved. In Condon, Justice

Gagné noted at para 83:
[83] In particular, courts have focused on two main factors in
assessing the fairness and reasonableness of a fee request: (1) the
risk that class counsel undertook in conducting the litigation; and
(2) the degree of success or result achieved (Parsons 2000, above
at para 13; Sayers v Shaw Cablesystems Limited, 2011 ONSC 962
at para 35). Risk in this context is measured from the
commencement of the action (Gagne v Silcorp Ltd (1998), 49 OR
(3d) 417 (Ont CA) at para 16). These risks include all of the risks
facing class counsel, such as the liability risk, recovery risk, and
the risk that the action will not be certified as a class action

(Gagne, above at para 17; Endean v Canadian Red Cross Society,
2000 BCSC 971 (QL) at paras 28, 35).

[114] In Manuge 2013 at para 37, Justice Barnes explained that the litigation risk taken by class

counsel is “primarily measured by the risk they assumed at the outset of the case.”

[115] In Mancinelli v Royal Bank of Canada, 2018 ONSC 4206 at para 2, 294 ACWS (3d) 244
[Mancinelli], the Ontario Superior Court of Justice also noted that risk and the degree of success
are the most important factors. The Court explained, at para 3, that the risk includes “all of
liability risk, recovery risk, and the risk that the action will not be certified as a class

proceeding.”

[116] In Brown v Canada (Attorney General), 2018 ONSC 3429 at para 41, 297 ACWS (3d)
295 [Brown], Justice Belobaba recently reiterated that risk and results are the key factors, that the
risk is the factor that “most justifies” a premium and that this is primarily the risk of

non-payment.
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[117] There are generally two approaches taken by Class Counsel with respect to their fees: a
percentage of the total settlement or a multiplier applied to fees and disbursements actually

incurred. In the present case, the fees sought are a percentage of the settlement.

[118] In Condon, Justice Gagné noted at paras 86-87 that percentage-based fees encourage a
results-based approach and reward counsel for their effectiveness. Justice Gagné expanded on
the benefits of a percentage-based fee, noting at paras 89-91that entrepreneurial lawyers who
accept contingency fee arrangements for class actions make such actions possible:

[89] Effective class actions would not be possible without
contingency fees that pay counsel on a percentage basis.

[90] Contingency fees help to promote access to justice in that
they allow counsel, rather than the client, to finance the litigation.
Contingency fees also promote judicial economy, encourage
efficiency in the litigation, discourage unnecessary work that might
otherwise be done simply to increase the lawyer’s fee based on
time incurred, properly emphasize the quality of the representation
and the results achieved, ensure that counsel are not penalized for
efficiency, and reflect the considerable costs and risks undertaken
by class counsel (Osmun v Cadbury Adams Canada Inc, 2010
ONSC 2752 at para 21).

[91] This Court, and courts across Canada, have recognized that
the viability of class actions depends on entrepreneurial lawyers
who are willing to take on these cases, and that class counsel’s
compensation consequently must reflect this reality (Manuge,
above at para 49; Helm v Toronto Hydro-Electric System Limited,
2012 ONSC 2602 at para 26; Griffin v Dell Canada Inc, 2011
ONSC 3292 at para 53). Compensation must be sufficiently
rewarding to “provide a real economic incentive to lawyers to take
on a class proceeding and to do it well” (Sayers, above at para 37).

[119] In Mancinelli at para 4, the Court made the same point, noting that “[f]air and reasonable
compensation must be sufficient to provide a real economic incentive to lawyers to take on a

class proceeding and to do it well.”
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[120] The Ontario Superior Court of Justice, in Baker (Estate) v Sony BMG Music Inc, 2011
ONSC 7105, [2011] OJ No 5781 (QL) [Baker Estate], canvassed the fees that had been approved
by the Courts in other class actions, which were in the 20-30% range, and stated at para 64:

There should be nothing shocking about a fee in this range.

Personal injury litigation has been conducted in this province for

years based on counsel receiving a contingent fee as high as 33%.

In such litigation, it is generally considered to reflect a fair

allocation of risk and reward as between lawyer and client. It

serves as an inducement to the lawyer to maximize the recovery

for the client and it is regarded as fair to the client because it is

based upon the “no cure, no pay” principle. The profession and the

public have for years recognized that the system works and that it

is fair. It allows people with injury claims of all kinds to obtain

access to justice without risking their life’s savings. The contingent

fee is recognized as fair because the client is usually concerned
only with the result and the lawyer gets well paid for a good result.

[121] The jurisprudence clearly emphasizes that the fees—whether a percentage of the
settlement or a multiplier of the actual fees—are the reward for counsel who take on the
litigation and all the risks entailed and who pursue the litigation with skill and diligence, without
assurances that there will be success (Condon at paras 90-91; Mancinelli at para 4; Brown at para
50; Baker Estate at para 71; Gagne v Silcorp (1998), 41 OR (3d) 417 at para 16, [1998] OJ No.

4182). Without the possibility of such a reward, such litigation would not be feasible.

C. The Relevant Factors

(1) The Results Achieved

[122] The benefits of the Settlement to the Class as a whole are more fully described above.

Under the proposed Settlement, which totals $100 million, every Class Member and the estates

of Class Members who have passed away since the Certification Notice was published will
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receive a payment. Payments will be calculated and made promptly as the majority of Class
Members are known and every effort will be made to ensure that all Class Members, or their

estates, receive their payment, which will not be subject to income tax.

[123] Class Counsel and Counsel for the Defendant both note that they strongly advanced their
respective positions based on their skill and knowledge of the issues at stake. They describe the
settlement negotiations as arduous and “hard-fought” with several proposals and counter
proposals over the course of a year. As noted above, both made compromises to achieve a fair

result.

[124] As noted by Justice Gagné, in Condon at para 100:
In weighing the results achieved by class counsel’s work, it is also
appropriate for the Court to consider to what extent the three
objectives of class actions — namely, access to justice, behaviour
modification, and judicial efficiency — have been met by the

proposed settlement (Bancroft-Snell v Visa Canada Corporation,
2015 ONSC 7275 at para 49).

[125] The goals have been met in the present case. The policy challenged by the Class has
ended. The Class of 15,000 has had the benefit of their claims being considered and addressed
without the need to pursue many separate claims, some of which would have been for small

amounts and for which the cost of litigation and the delay would have been a disincentive.

(2) The Risk Assumed

[126] Class Counsel submits that they took on a high degree of risk in this novel and complex

claim. They note that their Charter claims were contentious and cast into doubt by the comments
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of Justice Barnes in Manuge 2013 at para 32, that, “[t]he claim to Charter relief was doubtful at

best”.

[127] The litigation also faced the obstacle of applicable limitations periods when the Statement
of Claim was filed in 2014. Provincial law generally establishes limitation periods of two years.
The limitation period pursuant to the CLPA, a federal statute, is six years. However, even the
application of the six year limitation period would have excluded claims related to the period

from 2006 to 2008.

[128] Despite the litigation risks and large overall Class size, which was only apparent after
Certification, Class Counsel agreed to pursue the litigation without any guarantee that they
would ultimately be paid. When the case was commenced, there was no prospect or guarantee of
agreement on certification or settlement. No other Canadian law firm or lawyer, or individual,
commenced any claim relating to this deduction of disability benefits. Class Counsel submit that
without their role in taking on the litigation, none of the Class Members would have had any

prospect of recovery.

[129] The risk taken to advance the claims of the Class at the outset of this litigation and in
making strategic choices as the litigation progressed, without certainty of success or recovery, is
an important factor in the determination whether to approve the proposed fees. As noted in the
jurisprudence cited above, lawyers who accept contingency fee arrangements for class actions

take the risk and advance the claims with skill and effort make such actions possible.
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3) The Complexity of the Litigation

[130] As noted above, equality rights claims under subsection 15(1) of the Charter pose

challenges.

[131] This litigation was also factually complex given the operation of the various benefit

schemes, some of which are affected by whether the veteran has income from other sources.

[132] Class Counsel also explain that the taxation issues arising from the characterization of the
payments required careful consideration, the advice of senior tax and pension experts at Gowling
WLG and their liaison with CRA to ensure the most favourable tax treatment for the proceeds of

the proposed Settlement.

(4) The Time and Effort Spent

[133] The time and effort spent by Class Counsel to date includes communicating with and
seeking instructions from Mr. Toth, preparing pleadings, conducting legal research, preparing the
materials for the certification motion and draft Orders, reviewing the voluminous documents
disclosed by the Defendant and provided through ATIP requests, attending Case Management
Conferences, engaging in settlement negotiations with the Defendant, communicating with Class
Members, liaising with CRA to resolve the tax treatment of the payments, and addressing the

Class Members who inadvertently opted out.
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[134] Class Counsel’s role will not end with the approval of the settlement, but will continue
until it is fully implemented. For example, Class Counsel will likely respond to inquiries to
explain the Settlement and individual payments to Class Members and estates of Class Members.
Class Counsel will also assist in an audit of VAC’s distribution of settlement proceeds, which

will entail further disbursements, including for an expert.

(%) Importance of the Litigation to the Class

[135] The support voiced by many Class Members highlights the impact of the deduction of
Disability Pension amounts. The allegedly discriminatory practice of deducting payments meant
to compensate for disability from other benefits has ended. The resolution of this issue and this
litigation with the prospect of a prompt payment should be welcomed by Class Members. Even
the concerns raised by the Class Members who spoke at the hearing or wrote to Class Counsel
highlights the importance of the litigation, despite that the individual payment may be less than

hoped for.

(6) Skill of Counsel

[136] As noted above in the context of assessing the factors to support approval of the
Settlement Agreement, Gowling WLG, and Mr. Ruby have been active in representing parties in
class proceedings for over 25 years. Gowling WLG’s role in the litigation, settlement and tax

treatment drew on the expertise of several members of that firm.
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[137] Mr. Drapeau’s expertise in military issues and veterans’ law significantly contributed to
the litigation and settlement. Among other things, he and his firm responded to inquiries from

French and English-speaking Class Members.

(7) Ability of the Class to Pay

[138] Mr. Toth explained that he had no ability to finance the litigation on his own. Similarly,
other Class Members who were in receipt of WVA, ELB or CFIS benefits would likely be
unable to finance this litigation on a pay as you go basis. No other person stepped up to launch a

proceeding.

[139] A feature or benefit of a Class Action is that it permits resolution of similar claims, which
if brought individually would not be financially feasible because the cost of litigation, among
other factors, could outweigh the potential recovery. It is the initiative and risk undertaken by
Class Counsel that permits such actions to be pursued, as no individual needs to act alone or to

finance the litigation.

(8) The Expectations of the Class

[140] Class Members were notified of the percentage-based fee arrangement in the 2016 Notice

of Certification, which indicated that “a scaled legal fee of up to 30% of amounts received may

be paid to class counsel” [emphasis added].
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[141] The Notice of the Proposed Settlement was also published in the national media in
September 2018 and sent by direct mail to each Class Member. The Notice described the
proposed Settlement, including that the total amount of the Settlement was $100 million and that
the overall percentage of the fees requested would be 17%. The Notice stated:

At the December 2018 hearing, Class Counsel, Gowling WLG
(Canada) and Michel Drapeau Law Office, will be asking the
Federal Court to approve their fees and disbursements based on the
retainer agreement between Mr. Toth and Class Counsel. As
indicated in the 2016 Notice, a scaled legal fee of up to 30% is
payable depending on the total amount of the recovery. Based on
the retainer agreement and the proposed settlement, Class Counsel
will seek approval of a legal fee of 17% of the total recovery.

[Emphasis added]

9) Support of the Class re the fees

[142] One objection to the payment of the fees was voiced by Mr. Leonardo at the hearing of
the motion to approve the fees. Mr. Leonardo is of the view that the legal fees sought by Class
Counsel are unreasonable and excessive to the extent of being a “windfall” given the results
achieved and the efforts of Class Counsel. While Mr. Leonardo’s views have been considered,
the Court notes that Mr. Leonardo is the only individual, of approximately 15,000 Class

Members, who has made submissions to the Court opposing the amount of the fees.

[143] Mr. Leonardo is mistaken in suggesting that Class Counsel’s fees will reduce the
payment he will receive as a result of the settlement. Although the fees will be paid out of the
total amount of the settlement, the fees will not reduce the amounts to be paid to Class Members,
which are based on the extent of their disability. The Court inquired and was assured by the

Defendant that all claims would be paid and that there will be no shortfall.

2019 FC 125 (CanLlI)



Page: 44

[144] Mr. Leonardo has made comparisons to the fees approved in Manuge 2013 and suggests
that Class Counsel in Manuge put in more effort and received a better result, yet netted a much
lower percentage of the total amount for the approved fees. As noted above, there are significant
differences between the Manuge litigation and settlement and the present Class Action. In
addition, the fee arrangement was clearly set out in the Notice of Certification and the Notice of
the Proposed Settlement, both of which were published and mailed directly to all known Class
Members. The regressive scale approach should not come as a surprise to Class Members, nor
should the calculation based on the total amount of the Settlement, which was clearly set out in

the 2018 Notice.

(10)  Fees in Similar Cases

[145] Class Counsel submit that the fees sought in this case are well within the range of fees
approved in other Class Actions based on a percentage of fees and are neither excessive or
unreasonable. Class Counsel acknowledge that the total settlement of $100 million borders on
being characterized as a “mega-fund” (Brown at para 47), but emphasizes that the retainer
agreement is structured on a regressive scale, which in this case, results in approximately 17% of
the total settlement or $16.9 million after disbursements. Class Counsel submit that there is
“nothing shocking” about the fees when all the relevant factors are considered and other cases

are compared.

[146] Class Counsel point to several Class Action outcomes where the Courts have approved
fees of comparable percentages, or greater. For example: fees of $16,665,000 on a settlement of

$50 million (Anderson v Canada, 2016 NLTD(G) 179, 273 ACWS (3d) 251 ); fees of

2019 FC 125 (CanLlI)



Page: 45

$16,400,000 on a settlement of $56,430,000 (Jeffiey v London Insurance, 2016 ONSC 5506,
[2016] OJ No 4533 (QL)); fees of $14,300,000 on a settlement of $69 million (Ironworkers
Ontario v Manulife, 2017 ONSC 2669, [2017] OJ No 2300 (QL)); and fees of 317,846,250 on a
total settlement of $117 million (Labourers' Pension Fund of Central Eastern Canada v Sino-

Forest Corporation, 2014 ONSC 62, [2013] OJ No 6143 (QL)).

[147] Mr. Leonardo points to the fees awarded in the Manuge to suggest that in the present
case, the fees are an unjustified windfall. In Manuge 2013, the fees approved, expressed as an
overall percentage were less than 5%. However, Manuge was a much larger “mega-fund”

settlement and the actual amount of the fees approved was approximately $35.5 million.

D. The Fee Agreement is Reasonable

[148] As noted above, no two cases are the same in terms of the risks assumed, the complexity
of the issues, the time and effort of Class Counsel and other factors. Hence, the Court considers
all the relevant factors in the context of the particular case, with an emphasis on the results
achieved and the risks taken. The total amount of the settlement at $100 million brings it into the
mega-fund settlement category and the percentage based fees requested for approval have been
carefully scrutinized. Class Counsel’s fees of $ 16.9 million, pursuant to the regressive scale
contingency fee as described in the Retainer Agreement, clearly provides a significant reward for
the risk taken and results achieved by Class Counsel. The work of Class Counsel is not over;
Class Counsel will continue to devote an estimated 1000 hours or more to complete the

Settlement and audit the payment distribution process with the assistance of experts.
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[149] The Defendant submits that the Fee Agreement is a matter between the Class Members
and Class Counsel. The Defendant does not take any position with respect to the approval of
fees, except to note that the fees at 17 % of the total settlement are within the range based on the

jurisprudence and reflect the complexity of the litigation and the risks taken by Class Counsel.

[150] Taking into account all the relevant factors noted in the jurisprudence and in particular,
the risk taken by Class Counsel at the outset of this litigation; the skill and diligence of Class
Counsel in pursuing the issue and the litigation, which individual Class Members could not have
done on their own; and the ultimate results achieved, the Court agrees that the fees of Class
Counsel, while generous, are not beyond the norm and are fair and reasonable in these

circumstances.

VII. Conclusion

[151] The Court finds that the Settlement Agreement is fair and reasonable and is, therefore,
approved. The $50,000 honorarium for Mr. Toth as representative plaintiff is warranted given his
contribution to this litigation and settlement and is approved. The fees and disbursements of

Class Counsel are also fair and reasonable and are approved.
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ORDER
THIS COURT ORDERS that:
The Final Settlement Agreement, expressly incorporated by reference into this Order and
annexed as Schedule “A”, is approved under Rule 334.29 of the Federal Court Rules and
the Final Settlement Agreement shall be implemented according to its terms, the terms of

this Order, and further orders of this Court;

. Unless otherwise stated in this Order, the definitions in the Final Settlement Agreement

apply to, and are incorporated within, this Order;

The Final Settlement Agreement is binding upon the Representative Plaintiff and all
Class Members who did not validly opt out of, or who opted out of then opted back into,

this Class Proceeding;

. Any Class Member who validly opts out of, and does not opt back into, this Class
Proceeding by the date established to do so shall not be entitled to participate in the Final

Settlement Agreement;

. In consideration of the payments and other good and proper consideration described in
the Final Settlement Agreement, all Class Members, other than those Class Members who
delivered valid opt out forms and did not opt back into, the Class Proceeding are hereby
deemed to have completely and unconditionally released, forever discharged, and
acquitted the Defendant and all related entities or persons (Releasees), from any and all

Claims (Released Claims);
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6. Any Class Member who has not validly opted out of, or who opted out of and then opted

back into, the Class Proceeding, whether or not the Class Member makes a claim or

receives compensation under the Final Settlement Agreement:

il.

1il.

Will be forever barred and enjoined from commencing, instituting, or prosecuting
any action, litigation, investigation, or other proceeding in any court of law or
equity, arbitration, tribunal, proceeding, governmental forum, administrative
forum, or any other forum, directly, representatively, or derivatively, asserting
against the Releasees, or any of them, any claim relating to or arising from the
Released Claims;

Will be forever barred and enjoined from commencing, instituting, or prosecuting
any action, litigation, investigation, or other proceeding in any court of law or
equity, arbitration, tribunal, proceeding, governmental forum, administrative
forum or any other forum, directly, representatively, or derivatively, against any
person or entity that could or does result in a claim over against the Releasees or
any of them for contribution, indemnity in common law, or equity, or under the
provisions of any statute or regulation, including the Negligence Act and
amendments thereto, or under any successor legislation thereto, or under the
Federal Court Rules, relating to or arising from the Released Claims; and

If any Class Member does commence such an action or take such proceeding, and
the Releasees or any of them are added to such proceeding in any manner
whatsoever, whether justified in law or not, such Class Member will immediately
discontinue the proceeding and claims, and shall indemnify the Releasees, or any
of them, for their substantial indemnity costs incurred in defending any such
proceeding;

7. Upon the Court’s approval of the Final Settlement Agreement, all Class Members who

have not validly opted out of, or who opted out of and opted back into, this Class

Proceeding:

ii.

Covenant and undertake not to bring any cause of action, proceeding, claim,
action, suit or demand, or in any way commence, or continue any proceeding,
claim, action, suit, or demand, in any jurisdiction, against the Releasees or any of
them, in respect of, or in relation to, the Released Claims;

Covenant not to assert or prosecute any claim relating to or arising from the
Released Claims, whether for damages, declaration, or other relief against any
person who could claim over against the Releasees in respect of the claims
whether for damages, declaration, or other relief;
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iii.  Covenant that in the event that litigation commenced or continued by a Class
Member results in a claim over or a judgment against the Releasees or any of
them to pay any amount to any person, the Class Member shall not collect any
amount in respect of the claims that are the subject matter of the Settlement
Agreement and will hold harmless, defend, reimburse, and indemnify the
Releasees for the amount of the claim over or the judgment in respect of the
claim;

iv.  Covenant not to seek in any manner whatsoever an apportionment of negligence,
fault, liability, responsibility, or wrongdoing as against the Releasees or any of

them relating to or arising from Released Claims; and

v.  Shall fully indemnify and hold the Releasees entirely harmless from any and all
liability, damages, legal fees, disbursements and costs, with respect to any breach
of the foregoing subparagraphs;

8. The Final Settlement Agreement shall operate conclusively as an estoppel:

1) 1in relation to any claim, action, complaint, or proceeding that in future may be
brought by any Class Member relating to the matters covered by the Final
Settlement Agreement;

i1) that may be pleaded as a complete defence and reply in the event any such claim,
action, complaint, or proceeding is brought; and,

111) that may be relied upon in any proceeding to dismiss the claim, action, complaint,
or proceeding on a summary basis, and no objection will be raised by any Class

Member in any subsequent action that the other parties in the subsequent action
were not privy to formation of the Final Settlement Agreement;

9. The Class Proceeding shall otherwise be entirely dismissed without costs;

10. Despite the dismissal of this Class Proceeding, and without in any way affecting the
finality of this Order, the Honourable Justice Catherine Kane shall remain seized of the
Class Proceeding for purposes of administration of the Final Settlement Agreement and
implementation of this Order and may issue further orders dealing with distribution of
Settlement funds to Class Members, any necessary modifications to the distribution

procedure contemplated in the Final Settlement Agreement, and resolution of any and all
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issues that may otherwise arise in the administration of this Order and the Final

Settlement Agreement;

Class Counsel’s fees and disbursements shall be paid according paragraph 5 (a) of the
Retainer Agreement, which provides for payment of a legal fee that is a percentage of the

total value of any settlement, less a deduction for disbursements;

Class Counsel’s fees, fixed under the Retainer Agreement at 17% of the total value of the
Settlement after a deduction for disbursements, shall be paid by the Defendant from the

proceeds of the Settlement;

The Representative Plaintiff shall be paid an honorarium fee of $50,000 to be paid from

Class Counsel’s fees; and,

There shall be no costs of this motion.

"Catherine M. Kane"

Judge
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