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less than honourable conduct - despite some suggestions raised by some objectors’ counsel. The 

affidavit of Mr. Bouchard of Gowling described the iterative process of negotiations with 

Canada’s counsel over several months which required compromises between the parties to end 

up with the Settlement. 

(6) Communication with Class Members 

[115] Despite criticism from some objectors that Class Counsel had not visited all of the more 

than 600 First Nation communities as well as all Inuit and Metis communities to consult, the 

record established that teams of Class Counsel made extensive efforts to communicate with 

Class Members. The affidavits of Messrs. Bouchard and Shoemaker of Gowling speak to those 

efforts. 

[116] Those efforts appear to have been largely successful as evidenced by the expressions of 

support and even some of the objections. 

C. Expressions of Support and Objections 

(1) Support 

[117] The details of support have already been discussed. It is quantitatively and qualitatively 

significant. It comes from individuals and Indigenous organizations, both at the national, 

regional and local levels. It is the support of these individual Class Members that is most 

important to consider. 
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[118] Individuals, both in written form and orally before this Court, spoke of the needs, the 

benefits, the certainty and the healing of the Settlement. 

[119] The Court was assisted by the meaningful expressions of support. The heartfelt 

expression “get it done” permeated that support. 

(2) Objections 

[120] The meaningful expressions of objection also were of great assistance to the Court. The 

Court recognizes that it is not easy to come forward and express sentiments respectfully when 

sometimes fueled by the very injustice the Settlement is designed to address. 

[121] It should be of considerable comfort to many objectors that the process of objection 

worked - it made meaningful change possible. The time for claiming, while well intended, was 

extended from one year to two and a half years through an amendment to the Settlement, 

unquestionably as a result of objection. 

[122] Some objectors felt strongly about their position - some may have been willing to take 

the risk of a failed settlement. That is their right but they cannot impose their will on the Class. 

They have the right to opt out and take their own risks, but they cannot impose that risk on the 

Class as a whole if the Settlement is otherwise fair, reasonable and in the best interests of the 

Class. 
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[123] As reiterated in Toth at para 80: 

… The Court’s role is to determine whether the proposed 
Settlement is “fair, reasonable and in the best interests of the class 
as a whole, not whether it meets the demands of a particular class 
member” [citation omitted]. 

[124] As recognized in the case law, the opt-out right is the relief valve for individual concerns. 

If the threshold of opt-out is met, this Settlement is terminated and the Approval Order is vacated 

unless Canada waives this condition. As stated in Parsons v Canadian Red Cross Society, 1999 

CarswellOnt 2932 at para 79, 91 ACWS (3d) 351 (Sup Ct J): 

… The fact that a settlement is less than ideal for any particular 
class member is not a bar to approval for the class as a whole. The 
CPA mandates that class members retain, for a certain time, the 
right to opt out of a class proceeding. This ensures an element of 
control by allowing a claimant to proceed individually with a view 
to obtaining a settlement or judgement that is tailored more to the 
individual’s circumstances. … 

[125] In a case involving so many over such a long period, over such a vast area, objection is to 

be expected. Settlements are not perfect; compromise is not easy. Objections may be reasonable 

but may be reasonably counterbalanced by other elements of the Settlement. 

[126] As often said, it is not for the Court to send the parties back to fashion the agreement that 

the Court thinks best. What is required is that the Settlement taken as a whole in its context falls 

within that zone of reasonableness previously discussed. 
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[127] To round out this section, the Court comments on some of the areas of objection earlier 

identified. The fact that an issue is not discussed here is not an indication that it was ignored or 

misunderstood. 

[128] Timing of claims process: This objection to the one-year claim filing requirement was 

one of the most consistent issues of objection. It was a major impediment to be addressed. As 

seen by the amendments to the Settlement, it was revised in a reasonable fashion to two and a 

half years. 

[129] Release: There was concern expressed that the proposed release affected collective 

Aboriginal, treaty or other rights. The Release, as admitted publicly by both parties, does not 

touch any such rights. It is a tort based claim related to the release of individual claims arising 

from Survivor Class Members’ experiences in Indian Day Schools. 

[130] Jurisdiction/Quebec Code: These issues were raised by a counsel on behalf of one or two 

objectors. The question of this Court’s jurisdiction is well-settled as seen in this Court’s approval 

of a number of settlements of tort-based claims against the Crown in cases such as Ross, Roy, 

and Satalic v Her Majesty the Queen, Federal Court Action Number T-370-17, Merlo and 

Riddle. The objection starts from a fundamental misapprehension of this case. The Court’s role is 

to approve a settlement between the parties, not to impose terms. It is the parties’ agreement. The 

argument made that the Settlement somehow infringes Quebec law was not briefed or made out. 

For those who do not or cannot accept the Settlement, they have the right to opt out.  
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[131] Language: This is in reality a multi-language case; two of the representative plaintiffs are 

trilingual. Translation services have been available and documents were available in the official 

languages and some of the Indigenous languages. Translation is an ongoing exercise as 

documents are approved. Any errors in translation have been corrected if possible. Gowling has 

available at the very least bilingual personnel in the official languages. 

[132] Claims complexity: The process is intended to be easy and, as detailed earlier, claimants 

are to benefit from all reasonable and favourable inferences and doubt is to be resolved in favour 

of the claimants. If the complexity of the claim form proves to be a meaningful problem, Class 

Counsel advised the Court that it can come back to the Court to address any issues. The Court, 

by retaining jurisdiction, is in a position to assist. 

[133] Differences from the IRSS: Several objectors wished that the Settlement more closely 

followed the IRSS model in a number of respects. However, this Settlement attempted a new 

model learning from the negative experiences of the IRSS. What some have seen as the benefits 

of the IRSS are seen in a negative light by others. 

[134] The departures from the IRSS model cannot be said to be unreasonable. It would have 

been unreasonable to perpetuate some of its acknowledged abuses and difficulties. Even such 

organizations as the Assembly of First Nations have recognized a number of issues with the 

IRSS model. The Indian Day School model takes a different approach. 
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[135] Legal Counsel: This issue was a recurring theme particularly from objectors who 

supported or were inspired by legal counsel and who argued that they should be able to choose 

their own counsel. The role of Class Counsel (indeed counsel generally) is not to provide 

psychological help. This is left to other health and cultural resources identified in the affidavits 

of Chief Roger Augustine and Chief Norman Yakelaya. 

[136] The Settlement attempted to avoid the problems of the Independent Assessment Process 

in IRSS and its trial-like proceeding. This is intended to avoid over lawyering of the claims 

process. 

[137] Again, what is seen as a problem in having Class Counsel assume the post-settlement role 

is seen by many as a benefit. Free legal assistance is on balance a positive thing. Class Counsel 

will be able to help with document collection and other processing which was of concern to some 

objectors. 

[138] Gowling is a large multi-jurisdictional firm. The Settlement can be said to put under one 

firm that which would have been done under the consortium model of several smaller firms 

usually present in this type of litigation. Gowling also has contacted and developed a list of six 

firms that can act as allied counsel in other parts of the country where it may need assistance. 

The plea by some of the law firms who are themselves excluded from the settlement process that 

they should be paid to help individuals apply for compensation or otherwise be Gowling’s 

representative is untenable and not within the Court’s jurisdiction. 
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[139] In the course of the hearing and the pleadings filed, issues arose with respect to some of 

the “excluded law firms” and their efforts to have Class Members sign retainers. There were 

issues as well as to whether some of the misinformation which seemed present for some Class 

Members may have emanated by erroneous communications from these firms. 

[140] The Court record (Canada’s motion record) contains correspondence with the 

profession’s provincial regulators. It is not for this Court to deal with these issues but the Court 

file is public and is available to the regulators if deemed by them necessary. 

[141] Relevant to this Court’s function is that, contrary to some opposition, Class Members can 

have their own counsel. However, they are likely to have to pay for that which is free from 

Gowling. The necessity of Court approval before retaining other counsel is designed not to limit 

choice but to ensure that some of the past problems with such retainers do not occur again. 

[142] Emotional and other support: There seemed to be some misunderstanding as to these 

issues. Long-term emotional support and the ability for Class Members to “truth-tell” are matters 

intended to be dealt with under the Legacy Fund. The Fund and the operation of the corporation 

will be directed by Indigenous survivors and family members for Class Members. In addition, 

the affidavits of Chief Augustine and Chief Yakelaya spoke to the immediate health and wellness 

support available to Class Members through helplines, counselling services through the Non-

Insured Health Benefits Program, friendship centres in urban settings, and health workers in 

many Indigenous communities. 
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[143] Many of the points raised in the objections have been addressed - many of the points 

made were because of a lack of understanding of the operation of the Settlement. This is hardly 

surprising given its complexity. 

[144] Moreover, not all objectors will be satisfied and it will be for them to decide whether to 

participate in the process or opt out. 

VI. Conclusion 

[145] For all these reasons, this Settlement, which is fair and reasonable and in the best 

interests of the Class as a whole, will be approved in the form of Order issued with these 

Reasons. 

[146] The Court retains jurisdiction over this case and specifically over the Order and 

Settlement. The Order specifies the retention of jurisdiction, the initial reporting requirements 

and may be amended as circumstances dictate. 

"Michael L. Phelan" 
Judge 

Ottawa, Ontario 
August 19, 2019 
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[1] A class action was instituted on behalf of survivors of Indian Day Schools. Canada and 

representatives of the survivors entered into an agreement to settle the class action. Pursuant to 

the settlement agreement, survivors could claim compensation. 

[2] In the initial version of the settlement agreement, survivors had only one year to file their 

claims. Many survivors expressed the opinion that this period was too short. In response to this 

criticism, Canada and the representative plaintiffs agreed to extend that period to two and a half 

years. This Court then approved the settlement agreement. As a result, survivors had until July 

13, 2022 to claim compensation. 

[3] The Moving Parties, Audrey Hill and the Six Nations of the Grand River Elected 

Council, are asking this Court to extend this deadline to December 31, 2025. They say that 

insufficient efforts were made to inform survivors about the details of the claims process. They 

criticize the lack of support for survivors who wish to file a claim. They argue that the COVID-

19 pandemic compounded these difficulties and prevented many survivors from making a claim. 

[4] The Court dismisses the motion and refuses to extend the deadline. 

[5] The Court rejects the Moving Parties’ contention that the settlement agreement gives the 

Court a general power to extend the deadline. The agreement only provides for extensions in 

individual cases for a maximum of six months. The intention of the parties was that the claims 

process would then be closed. 
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[6] The Court also declines to exercise its supervisory jurisdiction to extend the deadline for 

filing claims. Supervisory jurisdiction can only be used in exceptional circumstances where the 

settlement agreement is not being implemented. It cannot be used to change the agreement. The 

Court carefully reviewed the evidence brought by the Moving Parties and found that the 

measures provided by the agreement with respect to notice and class member assistance were 

implemented. While additional forms of assistance could have been provided to survivors who 

wish to make a claim, this was not required by the agreement. The Moving Parties’ contention 

that large numbers of survivors have been prevented from filing a claim is not supported by the 

evidence. Rather, approximately 185,000 survivors have made a claim within the deadline or the 

six-month extension period. 

I. Background 

[7] The present motion arises in the context of the settlement of a class action aimed at 

providing compensation to survivors of “Indian Day Schools.” 

[8] The Moving Parties are Audrey Hill and the Six Nations of the Grand River Elected 

Council [Six Nations or the Council]. Ms. Hill is herself a day school survivor and a member of 

the class. She also provided assistance to other persons in her community who wished to submit 

a claim for compensation pursuant to the settlement. Six Nations is the largest on-reserve First 

Nation community in Canada and the one with the most day schools. Its Council has provided 

assistance to community members who wished to submit a claim. 
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[9] The deadline to submit a claim was July 13, 2022. Class members could individually ask 

for an extension for special reasons until January 13, 2023. The Moving Parties are now seeking 

an order extending the deadline until December 31, 2025 for all class members, as well as an 

order for an independent assessment of the size of the class and the take-up rate. The plaintiffs 

and defendant oppose this motion. 

[10] To provide the context in which this motion is brought, I will briefly summarize the 

settlement of residential schools class actions and explain in what respects the settlement of the 

present action differs. I will then outline how certain events during the implementation of the 

settlement of this action led the Moving Parties to bring this motion. 

A. Residential Schools and Day Schools 

[11] As the Supreme Court of Canada once said, “we cannot recount with much pride the 

treatment accorded to the [Indigenous] people of this country”: R v Sparrow, [1990] 1 SCR 1075 

at 1103. Residential schools are one of the darkest chapters of Canada’s history. One of the aims 

of the residential school system was to encourage the assimilation of Indigenous children into 

non-Indigenous society. To this end, it was thought necessary to separate Indigenous children 

from their parents, families and communities. As the Court explained in Canada (Attorney 

General) v Fontaine, 2017 SCC 47 at paragraph 1, [2017] 2 SCR 205 [Fontaine]: 

From the 1860s to the 1990s, more than 150,000 First Nations, 
Inuit, and Métis children were required to attend Indian Residential 
Schools operated by religious organizations and funded by the 
Government of Canada. As Canada has acknowledged, this system 
was intended to “remove and isolate children from the influence of 
their homes, families, traditions and culture” (“Statement of 
Apology to former students of Indian Residential Schools” of the 
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Right Honourable Stephen Harper on behalf of Canada, June 11, 
2008 (online)). Thousands of these children were abused 
physically, emotionally, and sexually while at residential schools. 

[12] A number of class actions were initiated on behalf of survivors of the residential schools. 

In 2006, many of these class actions were settled through the Indian Residential Schools 

Settlement Agreement [IRSSA]. One component of the IRSSA is the Independent Assessment 

Process [IAP], aimed at offering compensation to survivors who were victims of physical or 

sexual abuse at the residential schools. Survivors had five years to make a claim. They had to 

describe the abuse they suffered at an in-person hearing before an adjudicator. 

[13] The IRSSA, however, did not address all wrongs committed by Canada with respect to 

the education of Indigenous children. It did not cover day schools operated by Canada in 

Indigenous communities. These schools were different from residential schools in that the 

students returned home every night and were not separated from their parents, families and 

communities. Nevertheless, day schools, like residential schools, were the backdrop of egregious 

cases of physical and sexual abuse. As Chief Hill of Six Nations states in his affidavit, day 

schools were 

. . . devastating for Indigenous individuals, families, and 
communities. Students were regularly subject to horrifying 
physical and sexual abuse, and were systematically punished and 
humiliated for nothing more than being who they were: Indigenous 
children. The negative effects of attending an IDS [Indian Day 
School] were profound and caused lasting damage [to] our 
people’s self worth, mental and physical health, and their ability to 
lead safe and happy lives. 
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B. The Present Class Action and Its Settlement 

[14] The plaintiffs began a class action on behalf of former day school students. The class 

action was certified on consent. Canada and the plaintiffs then negotiated a settlement, known as 

the Indian Day Schools Settlement Agreement [IDSSA or Agreement]. 

[15] The Agreement provides a basic amount of compensation to all former day school 

students. This is known as “Level 1” compensation and amounts to $10,000 per person. Canada 

provides an initial amount of $1.27 billion to fund Level 1 compensation, which can be increased 

to $1.4 billion if needed. Moreover, former students who were victims of physical or sexual 

abuse may receive compensation ranging from $50,000 to $200,000 (these are Levels 2–5). 

There is no upper limit to the total amount of compensation paid for claims at Levels 2–5. The 

claims process is entirely in writing. Contrary to the process under the IRSSA, there are no oral 

hearings. In this regard, section 9.03 of the Agreement states that the claims process is intended 

to be expeditious, cost-effective, user-friendly and culturally sensitive and aims at “mitigat[ing] 

any likelihood of retraumatization.” Moreover, section 6.04 of the Agreement provides that class 

members will receive notice of the settlement in accordance with a notice plan appended to the 

Agreement. (Unfortunately, I must draw the attention to the low quality of the French version of 

several documents in this matter, in particular the notice plan.) 

[16] In the initial version of the Agreement, one feature of the claims process was that class 

members had to file their claims within one year of the Implementation Date, defined as either 
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the end of the opt-out period or the exhaustion of any appeal process regarding the approval 

order. 

[17] Canada and the plaintiffs sought approval of the Agreement pursuant to rule 334.29(1) of 

the Federal Courts Rules, SOR/98-106. Many class members filed notices of opposition. One 

frequently mentioned ground was that the claims period was too short. Before the hearing of the 

motion for approval, Canada and the plaintiffs addressed this issue by amending the Agreement 

to extend the claims period to two and a half years. This was accomplished by amending the 

definition of “Claims Deadline,” in section 1.01, to mean two years and six months (instead of 

one year) after the Implementation Date. 

[18] In the context of the motion for approval, the parties submitted to the Court the expert 

report of Peter Gorham, who calculated that the best estimate of the number of persons who 

attended day schools from 1920 to 1994 was 190,000, and the best estimate of the number of 

such persons who were still alive in 2017 was 127,000. The latter figure appears to be the basis 

for the $1.27 billion fund appropriated for the payment of Level 1 claims and is described in 

certain documents as an estimate of the class size. However, the class is somewhat larger 

because the 127,000 figure does not include persons who passed away between 2007 and 2017, 

whose estates are entitled to make claims. 

[19] My colleague Justice Michael Phelan approved the Agreement: McLean v Canada, 2019 

FC 1075. He found that the Agreement, despite the objections and its alleged shortcomings, was 

fair and reasonable. He noted that the claims process was designed to avoid a number of issues 
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that arose in the administration of the IRSSA, in particular the traumatizing effects of oral 

hearings and the need for class members to retain lawyers. With respect to the claims deadline, 

he stated, at paragraphs 121 and 128: 

It should be of considerable comfort to many objectors that the 
process of objection worked – it made meaningful change possible. 
The time for claiming, while well intended, was extended from one 
year to two and a half years through an amendment to the 
Settlement, unquestionably as a result of objection. 

. . . 

Timing of claims process: This objection to the one-year claim 
filing requirement was one of the most consistent issues of 
objection. It was a major impediment to be addressed. As seen by 
the amendments to the Settlement, it was revised in a reasonable 
fashion to two and a half years. 

[20] A motion by an objector for leave to appeal Justice Phelan’s approval order was 

dismissed: Ottawa v McLean, 2019 FCA 309. Moreover, the Federal Court of Appeal dismissed 

appeals from Justice Phelan’s refusal to grant Indigenous representative organisations leave to 

intervene at the approval hearing, largely because the concerns put forward by these 

organizations were already addressed by other opponents: Nunavut Tunngavik Incorporated v 

McLean, 2019 FCA 186; Whapmagoostui First Nation v McLean, 2019 FCA 187. 

C. Implementation of the Settlement Agreement 

[21] The Agreement’s Implementation Date was January 13, 2020 and class members could 

then start to file their claims. 
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[22] Barely two months later, the COVID-19 pandemic forced all levels of government in 

Canada to implement drastic measures to fight the spread of the virus. Restrictions on indoor 

gatherings and travel were in place, with varying degrees of intensity, for a good portion of the 

following two years. 

[23] The impacts of the pandemic were felt particularly strongly in Indigenous communities. 

COVID-19 risk factors are more prevalent in Indigenous communities. Many of these 

communities face challenges in accessing basic services, such as running water, affordable food 

or health services. High-speed Internet, which was critical in mitigating the impact of restrictions 

on gatherings, is often difficult to access in Indigenous communities. 

[24] In July 2020, the Court approved an amendment to the notice plan. Argyle Public 

Relationships [Argyle], a communications firm that assists in the delivery of the plan, was to 

offer community support sessions in about 60 Indigenous communities. Because of the 

pandemic, these sessions did not start before January 2021. 

[25] Meanwhile, the Moving Parties undertook to assist class members in the Six Nations 

community in various ways. In addition to filing her own claim, Ms. Hill assisted 23 persons in 

this process. In his affidavit, Chief Hill describes the Council’s efforts to raise awareness about 

the Agreement and the claims process among the members of Six Nations and to provide 

assistance to those members who wished to file a claim. For more than a year, an employee of 

the Council was assigned full-time to assist Six Nations members who wished to file a claim, 

even though the Council had no obligation to do so and received no funding. This employee, Ms. 
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Martin, filed an affidavit in support of the present motion. In the weeks before the Claims 

Deadline, the demand for assistance grew considerably. The Council had to assign additional 

employees to assist community members. 

[26] I pause here to commend the Moving Parties for having provided assistance to members 

of their community, while being under no obligation to do so. I am certain that many other 

persons or organizations across the country acted similarly, and they are to be commended as 

well. 

[27] As a result of the knowledge and experience acquired while providing assistance to 

community members, the Moving Parties have raised a number of issues with respect to the 

Agreement or its implementation, which can be briefly summarized as follows: 

 The class size estimate is unreliable, which makes it impossible to calculate the take-up 

rate; 

 The notice plan does not include any form of in-person outreach to community members; 

 The dissemination of information regarding the Agreement was hampered by the 

COVID-19 pandemic; 

 There was a lack of personalized assistance for class members; 
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 Assistance provided by telephone is inappropriate given the nature of the harms at stake; 

 These difficulties were compounded by the lack of Internet access, language barriers and 

low level of literacy in many Indigenous communities. 

[28] According to the Moving Parties, given these shortcomings, a number of class members 

never made a claim, because they were not ready to do so before the Claims Deadline or were 

not even made aware of the claims process.  

[29] As the Claims Deadline approached, a number of Indigenous representative organizations 

called on the parties to the Agreement to provide more time for former day schools students to 

file their claims. In particular, in December 2021, the Assembly of First Nations adopted a 

resolution calling on the parties to the Agreement to extend the Claims Deadline by one year. 

The shortcomings mentioned above were frequently relied on to justify the requests. However, 

the parties did not change the Claims Deadline. 

[30] According to the data provided at the hearing, there are about 185,000 persons who filed 

a claim, about 7,300 of whom asked for an extension during the six months following the Claims 

Deadline. The parties to the Agreement have relied on the large number of claims filed to explain 

why they have not agreed to extend the Claims Deadline. 
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[31] In December 2022, the Moving Parties brought the present motion, seeking an extension 

of the Claims Deadline until December 31, 2025 and an independent determination of the take-

up rate. 

[32] I should also note that other class members have brought a motion seeking relief in 

respect of the issue of progressive disclosure, that is, where a class member files a Level 1 claim 

and later recovers memory of events justifying a claim at a higher level. Justice Phelan dismissed 

this motion, noting that the Agreement does not allow a class member to file more than one 

claim: McLean v Canada (Attorney General), 2021 FC 987 [Waldron]. The Federal Court of 

Appeal recently heard an appeal from this decision, but has not yet rendered judgment. 

II. Analysis 

[33] To explain why I am dismissing this motion, I proceed in six parts. I first give an 

overview of the applicable legal framework. I then explain why I grant standing to the Moving 

Parties. Next, I analyze the interpretation of the Agreement put forward by the Moving Parties. 

In a fourth part, I review the Moving Parties’ claim that the class members have been deprived of 

the benefits of the Agreement. The fifth and sixth parts pertain to the existence of a gap in the 

Agreement and to the Moving Parties’ request for an assessment of the take-up rate. 
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A. Legal Framework 

[34] The legal framework governing the resolution of this matter must first be explained. After 

recalling certain basic principles regarding class actions, I describe the circumstances in which 

the Court’s supervisory jurisdiction may be invoked. 

(1) Class Actions 

[35] A class action is a procedural vehicle that allows a representative plaintiff to bring an 

action on behalf of members of a class, without the latter’s explicit consent. Proceeding 

collectively promotes a more efficient use of judicial resources, enables the pursuit of claims that 

would otherwise be uneconomical and deters potential tortfeasors: Western Canadian Shopping 

Centres Inc v Dutton, 2001 SCC 46 at paragraphs 27–29, [2001] 2 SCR 534. The class action has 

become an essential tool to improve access to justice. A class action is often the only realistic 

way to pursue a claim and to obtain compensation. 

[36] Because the representative plaintiff acts on behalf of the class members without their 

consent, class action legislation (in this case, the Federal Court Rules) provides safeguards 

aimed at ensuring that the actions of the representative plaintiff are in the interests of class 

members. To that end, the Court’s approval is needed for certain crucial steps in the action. 

[37] Most class actions, like most lawsuits, end in a negotiated settlement. By nature, a 

settlement involves mutual concessions between the parties. Because the concessions made by 

the representative plaintiff bind class members, rule 334.29 provides that a settlement must be 
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approved by the Court. The test for approving a settlement is not perfection; it is whether the 

settlement is fair and reasonable: see, for example, Merlo v Canada, 2017 FC 533 at paragraphs 

16–18. Moreover, when approving a settlement, the Court cannot amend the agreement of the 

parties; it must approve it as is or reject it. Were it otherwise, parties would be discouraged from 

settling the matter, as their bargain could be upended by the Court. 

[38] These principles remain relevant in spite of this case’s historical and political 

ramifications. The plaintiffs have chosen to frame their claims in private law terms and to pursue 

them with the tools afforded by civil procedure. The Supreme Court of Canada twice considered 

the IRSSA. In Fontaine, at paragraph 35, it remarked that the IRSSA “is at root a contract, the 

meaning of which depends on the objective intentions of the parties.” See also JW v Canada 

(Attorney General), 2019 SCC 20 at paragraph 102, [2019] 2 SCR 224 [JW]. This also applies to 

the Agreement at issue in the present case. 

(2) Supervisory Jurisdiction 

[39] The Moving Parties are relying on the Court’s supervisory jurisdiction over class actions. 

At every step of a class action, even after settlement, the Court retains jurisdiction to address 

unforeseen issues. This is a corollary of the Court’s role of protecting unrepresented class 

members: Fantl v Transamerica Life Canada, 2009 ONCA 377 at paragraph 39. Depending on 

the circumstances, supervisory jurisdiction may flow from class action legislation, from the order 

approving a settlement or from the provisions of the settlement agreement itself: Fontaine, at 

paragraph 32; JW, at paragraph 114. In this case, the approval order makes it explicit that the 

Court retains jurisdiction. 
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[40] Supervisory jurisdiction “is limited and shaped by the terms of the agreement, once it is 

approved and determined to be fair, reasonable and in the best interests of the class”: JW, at 

paragraph 120. In other words, courts cannot rely on their supervisory jurisdiction to amend a 

settlement agreement: Fontaine, at paragraph 59. Quite the opposite, when courts have exercised 

their supervisory jurisdiction, they made it clear that they were giving effect to the settlement 

agreement instead of amending it. 

[41] For this reason, the circumstances in which courts may intervene have usually been 

described in terms of a breach of the settlement agreement. However, there does not appear to be 

any generally accepted formulation of a test for the exercise of supervisory jurisdiction. The 

cases that the parties brought to my attention can be roughly classified in three categories. 

[42] First, as in Fontaine, the court may be asked to solve a dispute regarding the 

interpretation of a provision of the settlement agreement. This, of course, assumes that the matter 

does not fall within the exclusive jurisdiction of the adjudication processes created by the 

agreement. 

[43] Second, courts may intervene in cases of serious failures to implement the settlement 

agreement. After reviewing the case law arising under the IRSSA, Justice Côté in JW found that 

this would apply only in very narrow circumstances, described as a “failure by the IAP 

adjudicator to apply the terms of the IAP Model, which amounts to failure to enforce the 

IRSSA”: JW, at paragraph 140. Justice Abella, for her part, stated, at paragraph 35: 

Judges, in short, have an ongoing duty to supervise the 
administration and implementation of the Agreement, including the 
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IAP. In exercising this supervisory role in the Requests for 
Directions context, judges can intervene if there has been a failure 
to apply and implement the terms of the Agreement. In 
determining whether this failure exists, Supervising Judges will 
focus on the words of the Agreement, so that the benefits promised 
to the class members are delivered. 

[44] Third, courts may intervene to fill gaps in the settlement agreement. As Justice Côté 

noted in JW, at paragraph 141, “circumstances will inevitably arise that were not foreseen by the 

parties and are therefore not provided for in their agreement.” She found that the Chief 

Administrator’s lack of power to order the reopening of a case that was manifestly wrongly 

decided constituted a gap. She also relied on NN v Canada (Attorney General), 2018 BCCA 105 

[NN], where claims were reopened further to the discovery of new evidence. Likewise, Justice 

Abella recognized the presence of a gap as sufficient grounds for judicial intervention: JW, at 

paragraph 27. 

[45] Of course, courts may also intervene where this is expressly contemplated by the 

settlement agreement, as exemplified by Heyder v Canada (Attorney General), 2023 FC 28. The 

settlement agreement in that case contained a provision allowing the claims administrator to 

grant extensions of time of no more than 60 days, and the Court to grant an extension of time 

beyond 60 days. In contrast, the Agreement in this case does not provide the Court with any 

power to grant extensions of time beyond a set period. 

B. Standing 

[46] Before applying the foregoing principles to the case at hand, I must address the Moving 

Parties’ standing to bring the present motion. 
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[47] Ms. Hill seeks leave to participate pursuant to rule 334.23(1), which reads as follows: 

334.23 (1) To ensure the fair 
and adequate representation of 
the interests of a class or any 
subclass, the Court may, at any 
time, permit one or more class 
members to participate in the 
class proceeding. 

334.23 (1) Afin que les 
intérêts du groupe ou d’un 
sous-groupe soient 
représentés de façon équitable 
et adéquate, la Cour peut, en 
tout temps, autoriser un ou 
plusieurs membres du groupe 
à participer au recours 
collectif. 

[48] Six Nations, on its part, seeks public interest standing. The test for public interest 

standing comprises three prongs: “whether the case raises a serious justiciable issue, whether the 

party bringing the action has a real stake or a genuine interest in its outcome and whether, having 

regard to a number of factors, the proposed suit is a reasonable and effective means to bring the 

case to court”: Canada (Attorney General) v Downtown Eastside Sex Workers United Against 

Violence Society, 2012 SCC 45 at paragraph 2, [2012] 2 SCR 524 [Downtown Eastside]. These 

three factors are not “hard and fast requirements,” but must be “assessed and weighed 

cumulatively” and “applied in a flexible and generous manner”: Downtown Eastside, at 

paragraph 20. 

[49] Given the conclusions I reach on the merits of the motion, the issue of standing is not 

determinative. I will therefore state only briefly the reasons why I grant standing to the Moving 

Parties. 

[50] I will analyze the standing of Ms. Hill and Six Nations together. There is little case law 

regarding rule 334.23 or its equivalent in the class action legislation of other Canadian 

jurisdictions. Given the grounds put forward by Ms. Hill for her intervention, the Downtown 
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Eastside test, while not directly applicable, provides useful guidance as to what factors may be 

considered relevant. 

[51] The first prong of the Downtown Eastside test does not translate into a full review of the 

merits; rather, the aim is to ensure that the matter may be decided according to legal rules: 

Downtown Eastside, at paragraph 42. Here, the Moving Parties argue that the impacts of the 

COVID-19 pandemic have resulted in a failure to deliver the benefits promised by the 

Agreement. They assert that their claims fall in the categories of circumstances that, according to 

Fontaine and JW, justify the exercise of the Court’s supervisory jurisdiction. They say that they 

are not seeking an amendment to the Agreement. Whether their claim really amounts to this is a 

matter for the merits. To the extent described below, their claim is justiciable and not frivolous. 

[52] Ms. Hill did not cease to be a class member when her claim was paid. She therefore falls 

within the ambit of rule 334.23. Moreover, both Moving Parties have the genuine interest 

required by the second prong of the Downtown Eastside test. Such a genuine interest is not the 

same as a legal right; otherwise there would be no need for public interest standing. Both Ms. 

Hill and Six Nations have devoted considerable time, energy and resources to helping class 

members. They have “engaged with the issues they raise” and have “sought unsuccessfully to 

have the issue determined by other means”: Downtown Eastside, at paragraph 43. Moreover, the 

fact that Six Nations is an Indigenous governing body is an additional factor weighing in the 

balance on this prong of the test: see, by way of analogy, Fontaine v Canada (Attorney General), 

2014 BCSC 2531. 
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[53] I am also satisfied that there is no other practical and effective means of bringing the 

issue before the Court, given the position taken by the Plaintiffs. To the extent that the Moving 

Parties’ case hinges upon the effects of the COVID-19 pandemic, the issue could not have been 

raised at the settlement approval hearing, which took place in 2019. 

[54] To the extent that rule 334.23 requires Ms. Hill to prove that she is able to represent the 

class, I am satisfied that she has done so, given the quality of the evidence and submissions she 

provided. 

[55] Lastly, reconciliation between the Crown and Indigenous Peoples is an additional factor 

that warrants granting standing to the Moving Parties. A significant number of Indigenous 

representative organizations, including the Assembly of First Nations, have expressed concerns 

with the claims process set out in the Agreement. Reconciliation requires that the merits of these 

concerns be analyzed, within the bounds of the Court’s role. 

C. Interpretation of the Late Claims Provision 

[56] The Moving Parties first argue that the Court’s intervention is necessary to give effect to 

the Agreement as they interpret it. According to them, the Agreement should be interpreted in a 

manner that gives the Court discretion to extend the Claims Deadline, without any precise limit. 

This interpretation is based on schedule B of the Agreement, which sets out the details of the 

claims process. Section 29 of schedule B reads as follows: 

29. It is recognized that in some extraordinary cases, a Claimant 
may be entitled to relief from strict application of the Claims 
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Deadline; however, in no event may the Claims Deadline be 
extended by more than six (6) months. 

[57] The Moving Parties seek to read this section as providing two independent rights: an 

extension of the Claims Deadline by no more than six months; and a more general right to relief 

from strict application of the Claims Deadline, which would not be subject to the six-month 

limitation. 

[58] This interpretation is untenable. Rather, there is every indication that section 29 creates 

only one right, namely, for an individual to apply for an extension of no more than six months. 

This is buttressed by the recognized methods of legal interpretation: ordinary meaning, context 

and purpose. 

[59] In its ordinary meaning, a sentence composed of two parts separated by the conjunction 

“however” pertains to a single subject and the second part is a qualifier or restriction on the first 

part. The first part of section 29 gives individuals the right to apply for an extension of time. A 

logical reading of the second part is that is restricts the scope of the first part, that is to say, that 

an individual may apply for an extension for no more than six months. If the intention was to 

provide two separate rights, one wonders why the second part begins with “however” and is 

framed in negative terms. In addition, the fact that section 29 provides a right to “a claimant” 

seems to foreclose the class-wide extension requested by the Moving Parties. 

[60] The immediate context also belies the interpretation put forward by the Moving Parties. 

Section 29 forms part of a section of schedule B called “deadline extension.” Section 30 sets out 

20
23

 F
C

 1
09

3 
(C

an
LI

I)



 

 

Page: 21 

the process for requesting an extension, provides that such a request must be made within six 

months of the Claims Deadline and gives examples of grounds for making such a request. 

Section 31 provides that requests for extensions are decided by the Claims Administrator or, in 

certain cases, by the Exceptions Committee, and that their decisions are final. This immediate 

context does not support the idea that section 29 creates two distinct entitlements, as there is a 

single process. It is implausible that the parties to the Agreement would have created an 

entitlement without a process. Moreover, this context reinforces the idea that section 29 is 

concerned only with individual requests, not class-wide extensions, and that this Court has no 

role to play in implementing section 29. 

[61] An additional indication that there is only one extension process and that it is limited to a 

six-month period is found in section 1 of the Agreement, which defines “Request for Deadline 

Extension” as 

. . . a request for an extension of the Claim Deadline made by a 
Survivor Class Member in accordance with Schedule I; however, 
no requests may be made more than six (6) months after the 
Claims Deadline . . . 

[62] There is, however, no definition of the “request for relief” that the Moving Parties 

suggest is a distinct entitlement. 

[63] The Moving Parties assert that the presumption of consistent expression and the 

presumption against surplusage require the Court to adopt their proposed interpretation. I 

disagree. While some care was obviously taken in the drafting of the Agreement, it has not gone 

through the rigorous drafting process typical of statutes. At the hearing of this motion, counsel 
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for the Moving Parties acknowledged that it was poorly drafted. It is plausible that the parties 

have used synonyms to refer to the same concept and that they repeated certain things to 

emphasize them. Therefore, I attach little weight to the use of two different expressions, “relief 

from strict application” and “extension,” in section 29 of schedule B. In addition, the structure of 

section 29 closely parallels that of the definition of “Request for Deadline Extension,” yet the 

latter uses the concept of extension instead of that of relief in the former. Likewise, the reference 

to “extraordinary cases” in section 29 does not appear to differ in substance from the somewhat 

more elaborate description of the relevant criteria in section 30. It is also obvious that parts of 

sections 28–31 are intended to be redundant and merely to repeat concepts or rules already set 

forth in the Agreement itself. 

[64] Regard may also be had to the purpose of the provision. In this regard, the Moving 

Parties relied on the preamble to the Agreement, which states, in its relevant portion, that the 

parties “intend there to be a fair, comprehensive and lasting settlement of claims related to Indian 

Day Schools, and further desire the promotion of healing, education, commemoration, and 

reconciliation.” 

[65] While this is the overall purpose of the Agreement, one must also pay attention to the 

purpose of the specific provision at issue: R v Safarzadeh-Markhali, 2016 SCC 14 at paragraphs 

27–28, [2016] 1 SCR 180. Sections 28–31 of schedule B aim at bringing closure to the claims 

process, with a limited additional window for class members who show valid reasons for not 

being able to meet the initial deadline. See, by way of comparison, Lavier v MyTravel Canada 

Holidays Inc, 2011 ONSC 3149 at paragraphs 35–36; Myers v Canada (Attorney General), 2015 
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BCCA 95 [Myers] (dealing with the IRSSA). While such closure benefits Canada, class 

members received other benefits in exchange. Thus, section 29 should be given an interpretation 

that favours this purpose, instead of thwarting it. Yet, the interpretation put forward by the 

Moving Parties would effectively deprive Canada of the benefit of the Claims Deadline, as there 

would never be any closure to the claims process. 

[66] Designing a claims process with a fixed deadline does not offend the more general 

purpose of reconciliation. I echo the words of Chief Justice Bauman of the British Columbia 

Court of Appeal in Myers, at paragraph 25: 

I acknowledge the profound importance of these objectives and the 
need to encourage their attainment. Still, the IRSSA is a settlement 
of massive litigation. The parties to it gained many advantages and 
made many compromises in consideration therefor. In particular, 
the respondents sought the certainty of a bright-line deadline for 
IAP claims. Granting an extension to these four appellants could 
potentially open the door to many more IAP claims. One must 
appreciate the holistic nature of the settlement agreement, and the 
give and take evidenced in it, before ignoring the clear terms of the 
document and sacrificing the certainty won by the respondents by 
acceding to this Request for Direction. That would take from the 
respondents a concession they won for a price in the agreement; it 
could also potentially compromise the equities struck between the 
parties in the overall negotiation process that led to and, forms the 
basis of, the IRSSA. 

[67] To summarize, the Moving Parties’ contention that section 29 of schedule B to the 

Agreement creates two distinct processes for extending the Claims Deadline is devoid of merit. 

Section 29 creates a single process and it is subject to an ultimate time limit of six months after 

the Claims Deadline. Therefore, the Moving Parties cannot rely on the provisions of the 

Agreement to justify the relief they are seeking in this motion. 
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D. Failure to Deliver Benefits 

[68] Because the Agreement does not contain any provision allowing a class-wide extension 

of time beyond the six-month extension period, the Moving Parties can only succeed if they 

bring themselves within the parameters recognized by the case law for the exercise of the Court’s 

supervisory jurisdiction. As explained above, the main ground for doing so has been described in 

a variety of ways, including the failure to deliver the benefits afforded by the settlement 

agreement. I will use the latter terminology. 

[69] To demonstrate that there has not been a failure to deliver the benefits afforded by the 

Agreement in the present case, I will proceed in three steps. I will first describe the barriers to 

access to justice that inevitably arise in claims of this kind. I will then describe the measures 

contemplated by the Agreement to mitigate these barriers; in other words, I will attempt to 

delineate what was promised. Third, I will review the implementation of the Agreement to 

determine if these promises were kept or these benefits were delivered. 

[70] It is often said that the supervising judge does not have the power to amend or vary the 

Agreement. Likewise, the exercise of supervisory jurisdiction does not amount to an appeal or a 

reconsideration of the settlement approval order. These constraints are reflected in the analysis 

that follows. The focus is on the benefits promised by the Agreement and whether these benefits 

were provided: JW, at paragraph 35. While additional measures can always be proposed to 

further improve access to the claims process, the Court cannot order them if the benefits of the 

Agreement have in substance been delivered. 
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(1) Barriers to Access to Justice 

[71] In a class action like the present one, class members are likely to face important barriers 

to access to justice. Even when the class action is managed collectively, the individual issues are 

such that claims must be made individually and some sort of evidence is required. The barriers 

that arise in this context can be roughly classified in two categories: barriers related to the 

specific nature of the harm resulting from sexual abuse or serious physical abuse and barriers 

related to the specific circumstances of Indigenous communities. 

[72] It is increasingly acknowledged that sexual assault causes insidious and long-lasting 

forms of trauma, including what is called post-traumatic stress disorder. In many cases, the 

memory of the events is repressed. Survivors may not fully appreciate the link between their 

psychological condition and the abuse. Realizing the situation is often accompanied by feelings 

of guilt and shame. Serious physical assaults may also give rise to some of these specific harms. 

Overcoming these barriers and disclosing the abuse takes time and, quite often, professional 

help. The law has gradually adapted to these realities. For example, the legislation of most 

provinces has been amended to remove limitation periods for claims based on sexual assault. 

Increasing attention is also being paid to the fact that the legal process may retraumatize 

survivors, for example by requiring them to describe the abuse they suffered or subjecting them 

to cross-examination. 

[73] The circumstances of Indigenous communities give rise to another set of barriers. 

Indigenous persons may not be fluent in English or French and may have low levels of schooling 
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and literacy. Written materials may not be the best way of reaching out to an Indigenous 

audience. Word of mouth or the community radio may be much more effective. There may be 

little trust of, familiarity with or understanding of bureaucratic processes and the legal system. 

Many communities lack reliable access to high-speed Internet. For these reasons, providing 

meaningful notice to class members residing in Indigenous communities presents specific 

challenges, and communications strategies used with non-Indigenous Canadians may be entirely 

inappropriate. In saying this, I do not wish to minimize the capacity and agency of Indigenous 

persons; nevertheless, these issues are statistically more prevalent in Indigenous communities. 

[74] The evidence brought forward by the Moving Parties bears witness to these barriers. In 

particular, Ms. Hill’s own journey towards making her claim took more than a year. She initially 

thought that she was only eligible for a Level 1 claim. However, while trying to fill out her claim 

form, she experienced a feeling of mental block, which she recognized as a sign that there was 

something more. After she underwent traditional healing, she began remembering traumatic 

events that happened at day school. Recovering these memories caused her significant anxiety. 

She also experienced difficulty finding records and obtaining letters corroborating her story. 

(2) What Was the Promised Benefit? 

[75] A clear understanding of the benefits that the Agreement promised to class members in 

relation to these barriers is crucial to assess the Moving Parties’ contention that these benefits 

were not delivered. 
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[76] There is every indication that the parties to the Agreement were fully aware of the 

barriers described above. Some of them arose conspicuously in the implementation of the 

IRSSA, despite efforts made to design a claims process adapted to the realities of the survivors. 

[77] However, this does not mean that the Agreement promised the complete elimination of 

these barriers. This would be impossible. Rather, the parties bargained for a precise set of 

measures aimed at mitigating the impacts of these barriers on class members. These measures 

included a paper-based claims process that would not require survivors to testify before an 

adjudicator and the provision of free legal assistance by class counsel. On the other side of the 

bargain was a claims period shorter than in the IRSSA. The nature and sufficiency of these 

measures were discussed in the context of the settlement approval process. As we saw above, 

this resulted in the lengthening of the claims period from one year to two years and a half. 

[78] As Justice Phelan noted when approving the Agreement, these measures are not perfect. 

In other words, they are not expected to completely overcome the barriers described above. It 

was certainly not expected that all class members would file a claim. What was promised was a 

reasonable process that included certain defined features aimed at mitigating the impact of these 

barriers. Thus, when assessing whether the benefits promised by the Agreement were delivered, 

the focus should be on whether the agreed upon measures were implemented. The fact that some 

of these barriers persist does not, without more, warrant the Court’s intervention. 

[79] I will thus review the provisions of the Agreement regarding notice to class members and 

the provision of in-person assistance. 
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(a) Notice Plan 

[80] Rule 334.34 provides that the representative plaintiff must give notice of any proposed 

settlement and of the Court’s approval of a settlement, in a form approved by the Court. Section 

6.04 of the Agreement provides that the parties will seek approval of the Court for a notice plan 

substantially similar to that appended as schedule F. Pursuant to section 6.05, Canada will fund 

the implementation of the notice plan. Justice Phelan approved the notice plan as part of the 

settlement approval order: 2019 FC 1074. 

[81] The notice plan is divided in two phases. Phase one was intended to notify class members 

that a settlement had been reached and that the approval of the Court would be sought. After the 

settlement was approved, phase two aimed at informing class members of the claims process and 

the possibility of opting out of the settlement. The notice plan approved by the Court differs 

somewhat from schedule F to the Agreement and is more focused on phase two. Under the 

heading of “Effective Notice,” the following excerpts aptly summarize what the plaintiffs 

undertook to do: 

The goal of Notice is to reach as many class members as is 
practicable in a clear, easily understandable manner, taking into 
account any special concerns about the education level or language 
needs of the class members. The notice must include: (1) contact 
information for Class Counsel to answer questions; (2) the address 
for the website, maintained by the Claims Administrator or Class 
Counsel and that provides links to the Settlement Agreement as 
amended, Notices of Certification and of Settlement Approval, 
motion materials for Settlement Approval and for Approval of 
Class Counsel Fees as well as other important documents in the 
case. The Notice of Settlement Approval must state all deadline 
dates, including those for the 90-day Opt Out period, the 
Implementation Date [to be updated as developments provide] and, 
if available, the period [start date/end date] within which claims 
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forms will be available and will be accepted by the Claims 
Administrator. 

Methods of Communication 

Given the importance of unrepresented class members 
understanding and preserving their legal rights through either the 
claims process or the opt-out process, notice to all class members 
must be robust. As with the first phase notice, information 
regarding i) Settlement Approval including a summary of the 
Court’s Decision, ii) Opt-Out process and date deadlines, and iii) 
anticipated Implementation Date will be communicated by email, 
telephone, facsimiles, community messaging; by television and 
radio; by social media as well as digital/internet advertising; and 
by letter mailing where required and practical. The goal of Notice 
is to reach as many anticipated class members as is practicable. 

Language of Communication 

[…] 

Notice materials and Opt-Out forms will be made available in 
English, French, Cree, Ojibwe, Dene, Inuktitut and Mi’kmaq. 

[82] Moreover, the notice plan contains a distribution of responsibilities between Class 

Counsel and Argyle. Class Counsel must send information to class members who have registered 

on Class Counsel’s web site (numbering approximately 80,000 as of the date of approval) and to 

a broad range of Indigenous governing bodies and representative organizations. It must also 

continue “visits to local communities as Class Counsel may be invited to attend.” Argyle, on its 

part, must maintain the web site, Facebook page and Twitter account and must develop content 

for a wide variety of media. Thus, beyond Class Counsel’s duty to offer information sessions in 

Indigenous communities when invited, the notice plan does not require that individual, in-person 

notice be given to class members. 
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(b) Class Member Assistance 

[83] Two measures were intended to provide class members with assistance in the claims 

process. 

[84] First, with respect to legal advice, section 13.03(1) of the Agreement reads as follows: 

Class Counsel agrees that it will provide legal advice to Survivor 
Class Members on the implementation of this Settlement 
Agreement, including with respect to the payment of 
compensation, for a period of four (4) years after the 
Implementation Date. 

[85] Section 13.03(2) states that this service will be provided at no cost to class members. This 

is also reflected in the short-form notice of settlement, which states that “Class Counsel will be 

available to assist you in the completion of Claims Forms at no cost.” 

[86] The second measure derives from an amendment to the notice plan in July 2020. The 

parties undertook to propose improvements to the notice plan after a few weeks of 

implementation. The amendment also reflected the demand for in-person assistance and the 

anticipated barriers resulting from the COVID-19 pandemic. According to this amendment, 

Argyle was to develop a Claimant Assistance Plan, pursuant to which 45-minute one-on-one, in-

person assistance sessions were to be provided to class members in selected Indigenous 

communities over multi-day events. It was anticipated that approximately 11,000 class members 

could benefit from these sessions. 
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(3) Was the Benefit Delivered? 

[87] This brings us to the crux of the case. Were class members deprived of the benefit of the 

agreement, either because of the COVID-19 pandemic or for other reasons? 

[88] Like anyone seeking relief from the courts, the Moving Parties bear the burden of proof. 

It must be emphasized that the Moving Parties are not seeking any form of individual relief. It is 

true that, at the hearing, they insisted on an alternative form of relief that would direct the Claims 

Administrator to accept all individual claims beyond the Claims Deadline. While an individual 

decision would be made in each case, the Claims Administrator would be directed to presume 

that certain circumstances common to all class members, such as the COVID-19 pandemic, 

warrant an extension in every case. There is little practical difference between this and an order 

extending the Claims Deadline. In both cases, the relief sought is class-wide. 

[89] It follows that the evidence justifying such relief must be class-wide as well. In other 

words, the Moving Parties cannot rely merely on evidence that a discrete number of class 

members were individually deprived of the benefit of the Agreement, as in the JW and NN cases. 

Rather, to justify a class-wide extension, they must show that the class was deprived of the 

benefit of the Agreement because a substantial proportion of its members were prevented from 

filing a claim. In other words, the evidence must be commensurate with the relief sought, and 

there is “a high bar for judicial intervention”: JW, at paragraph 28. I will now turn to a review of 

the evidence in this regard. 
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(a) Evidence Regarding Individual Cases 

[90] The first category of evidence consists of the personal observations of the Moving 

Parties’ affiants. In their affidavits, Ms. Hill and Ms. Martin state that they believe that many 

class members have not been able to file a claim because they were unaware of the settlement or 

because of the barriers described above. They have met people who missed the deadline or who 

initially sought assistance and then did not come back. According to Ms. Martin, this may affect 

disproportionately those who are experiencing homelessness, who struggle with addiction, are 

incarcerated or reside outside Canada. 

[91] While I do not doubt the sincerity of Ms. Hill’s and Ms. Martin’s assertions, they do not 

allow me to draw class-wide conclusions regarding the inability of a substantial portion of the 

class to file claims. For example, Ms. Martin states that Six Nations assisted approximately 600 

class members in preparing their claims. While she expresses the belief that many other class 

members did not submit a claim, she does not provide any estimate of their number nor any 

information that would allow me to assess the magnitude of the problem.  

[92] Undoubtedly, some class members were not able to file their claims before the deadline. 

Without more, however, this does not constitute a breakdown of the Agreement or a failure to 

provide the benefits promised by the Agreement. One must acknowledge that in a settlement of 

this kind, there will be a certain number of class members who will never make a claim. 

Perfection is not required and the benefits the settlement affords to the class as a whole must be 
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balanced against some members’ inability to make a claim: Fontaine, at paragraph 62. In 

particular, where there is a deadline, it is inevitable that some members will miss it. 

[93] On the basis of the observations of Ms. Hill and Ms. Martin, I cannot conclude that a 

significant proportion of class members were unable to file claims before the Claims Deadline or 

that there has been a class-wide failure to provide the benefits promised by the Agreement. 

[94] The Plaintiffs argue that a negative inference should be drawn from the fact that the 

Moving Parties did not bring evidence from a single class member who was not properly notified 

about this action or was unable to file a claim before the Claims Deadline. I decline to do so. It 

should be obvious that class members who lack knowledge of this action or are not ready to file 

their claim are unlikely to identify themselves to the Moving Parties. Even if such persons were 

known to the Moving Parties, it is unlikely that they would be willing to provide evidence in a 

public proceeding. Confidentiality would be lost. Moreover, if a class member has not yet 

recovered memory of their abuse in day schools, by definition this is not susceptible of being put 

in evidence. Realistically, the Moving Parties cannot be expected to offer direct evidence from 

class members who have been unable to file a claim. They are, however, required to offer some 

evidence demonstrating the scope of the problem. 

(b) Take-Up Rate 

[95] In a class action, the take-up rate is the proportion of class members who actually file a 

claim and receive compensation. The take-up rate is often considered a measure of the success of 
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the claims process: Catherine Piché, L’action collective: ses succès et ses défis (Montreal: 

Thémis, 2019) at 137. 

[96] The fact that approximately 185,000 claims were filed while the class size was estimated 

at 127,000 may be viewed as a sign of tremendous success. It may also mean that the class size 

estimate was flawed. Indeed, the Moving Parties filed the expert report of Dr. Nathan Taback, 

who alleges that Mr. Gorham’s class size estimate suffers from a number of methodological 

flaws. Therefore, the Moving Parties ask me to give no weight to Mr. Gorham’s estimate and to 

assume that the class is actually much larger than the 185,000 persons who have filed claims. 

They also ask me to order a study that, using a methodology put forward by Dr. Taback, would 

produce a more accurate estimate of the class size. The Plaintiffs and Defendant, on their part, 

argue that the actual number of claims is within the range identified by Mr. Gorham and that 

there is no cause for concern. 

[97] In my view, while class size was likely underestimated, this alone does not warrant any 

inference regarding the actual class size nor a finding that a substantial proportion of class 

members were unable to file a claim. 

[98] Let us begin with the degree to which the class size was likely underestimated. At the 

outset, it must be emphasized that the finding of underestimation flows entirely from the 

discrepancy between Mr. Gorham’s estimate and the actual number of claims filed. Mr. Gorham 

concluded that there were from 120,000 to 140,000 class members who were alive in 2017, with 

a “best estimate” at 127,000. However, two adjustments must be made to enable a proper 
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comparison with the number of claims actually filed. The Agreement defines the class as 

including former students who were alive in 2007, not 2017. Thus, former students who died 

between 2007 and 2017 should be added to the estimate. The evidence contains statements to the 

effect that about 1,800 to 2,000 class members pass away every year, which would suggest an 

upwards adjustment of 18,000 to 20,000. This is compatible with the information given by the 

parties at the hearing that about 10% of the claims are made by estates. The other adjustment 

pertains to the fact that a proportion of the claims are rejected. At present, this proportion is very 

small, but the defendant suggested that it might increase because the claims that are still in 

process are more likely to be rejected for lack of proper documentation. Although the latter 

component remains speculative at this stage, I accept that the gap between the high bound of the 

estimate and the number of claims is smaller than it appears and might possibly be less than 

20,000. Even then, it remains that the class size was most likely underestimated. 

[99] This finding, however, does not assist the Moving Parties. The fact that the number of 

persons who filed a claim is larger than Mr. Gorham’s estimate merely shows that the estimate is 

unreliable. It says nothing about persons who did not file a claim. It does not prove the actual 

size of the class. It does not show that there remains a large number of class members who were 

unable to file claims. Thus, it does not support a finding that the class has been deprived of the 

benefits of the Agreement. 

[100] Nor is Dr. Taback’s evidence useful in this regard. While Dr. Taback criticizes certain 

aspects of Mr. Gorham’s methodology, he never asserts that the alleged shortcomings result in an 

overestimation or an underestimation. At most, Dr. Taback suggests that not enough is known 
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about the provenance of the data used by Mr. Gorham and that the latter should have given a 

more fulsome justification for the assumptions he made when data was missing. Moreover, Dr. 

Taback’s criticism appears trivial in certain respects, for example when he concludes that 20% of 

the data is flawed, based mainly on a discrepancy of 705 pupils in 1957–1958, or when he 

highlights what amounts to a discrepancy of at most 3% for the years 1922–1929 and 1938–

1944. Dr. Taback, however, does not put forward his own estimate of the size of the class, nor 

does he try to estimate the magnitude of the error caused by the alleged methodological flaws in 

Mr. Gorham’s estimate. Quite simply, the Moving Parties have not brought any positive 

evidence of the size of the class. 

[101] In the end, the Moving Parties’ assertion that the class could be much larger than the 

185,000 persons who filed a claim is based on mere speculation. For example, at the hearing, 

counsel relied on 2016 census figures regarding the Indigenous population in Canada to 

hypothesize that the class could be as large as 400,000 persons. There is absolutely no basis in 

the evidence for such speculation. As mentioned above, Dr. Taback does not offer any estimate 

of the size of the class and nothing in his report supports a figure three times higher than Mr. 

Gorham’s estimate. Moreover, it is well known that there has been a substantial increase in the 

Indigenous population over the last 30 years, because of both natural increase and successive 

reforms to the registration provisions of the Indian Act. Yet the last day schools closed about 30 

years ago. Therefore, speculation based on today’s figures is bound to be misleading. 

[102] What, then, is the significance of the fact that 185,000 claims were filed? In my view, this 

shows that a very significant number of class members were either unaffected by the barriers 
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described above or were able to overcome them before the Claims Deadline. Even though I am 

unable to calculate the size of the class or the take-up rate, the large number of claims filed is a 

relevant factor when assessing the Moving Parties’ submissions regarding insufficiency of notice 

and support. This is not a situation where only a small proportion of the estimated class filed 

claims. 

(c) Insufficiency of Notice 

[103] The Moving Parties rely on the expert report of Todd Hilsee, a well-known class action 

notification expert, for the proposition that the notice plan was deficient and that the COVID-19 

pandemic only made things worse. In my view, however, Mr. Hilsee’s evidence is directed 

mainly at the sufficiency of the notice plan approved by the Court, which is not grounds for the 

Court’s intervention at this late stage. 

[104] Mr. Hilsee oversaw the notice plan for the IRSSA. In his affidavit, he indicates that this 

plan included an individualized in-person component, which saw a team of 15 persons “fan out 

across Canada” to hold information sessions in more than 600 communities. He states that more 

than 26,000 class members were reached in this manner. However, the Agreement in the present 

case does not provide for any form of in-person, individualized notice. In his opinion, this is a 

shortcoming that justifies an extension of the Claims Deadline. 

[105] Mr. Hilsee’s opinion, however, overlooks the fact that Justice Phelan approved the notice 

plan in spite of the lack of an individualized, in-person component. The Court can only exercise 

its supervisory jurisdiction if there has been a failure to deliver the benefits contemplated by the 
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Agreement, including the notice plan. Criticizing the notice plan that was approved does not 

show that it was not implemented or that its benefits were not delivered. 

[106] Likewise, Mr. Hilsee’s criticism of the use of “free media tactics” to raise awareness 

about the settlement misses the mark. This was contemplated by the notice plan. Any criticism 

should have been made at the settlement approval hearing. Moreover, such methods were used 

alongside other methods of notice, which, contrary to “free media tactics,” include the Court-

approved notice of settlement. 

[107] Mr. Hilsee does not assert that there was a failure to implement any component of the 

notice plan as approved. Nor does he provide evidence that a substantial number of class 

members ignored the existence of the settlement. He does not attempt to measure the real-world 

effectiveness of the notice plan. While he mentions the COVID-19 pandemic, he does not 

explain its impact on the notice plan, which did not include an in-person component. Quite 

simply, there is no evidence that the notice plan was not implemented as promised or was 

ineffective. 

[108] Beyond Mr. Hilsee’s evidence, the Moving Parties made a number of assertions 

regarding the inadequacy of the notice plan. Ms. Hill commented that she found presentations 

made by class counsel to be confusing, in particular because they could have encouraged class 

members to make their claims at Level 1 instead of the higher levels. However, this criticism 

appears to be directed mainly at the existence of incentives to claim at Level 1 rather than the 

presentations themselves. To the extent that this relates to the phenomenon of progressive 
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disclosure, this was addressed in the Waldron matter. In the absence of more precise evidence 

regarding the contents of the presentations, this falls short of proving a systemic failure to 

provide adequate notice to class members.  

[109] Chief Hill stated that the COVID-19 pandemic restricted “word of mouth” 

communication, which is so important in Indigenous communities. Yet, interpersonal 

communications were not entirely shut out during the pandemic, and constitute only one of 

several means by which class members were to be reached. 

[110] Rather, the fact that 185,000 persons filed claims strongly suggests that the notice plan 

was effective, in spite of the criticisms brought forward by Chief Hill, Ms. Hill and Mr. Hilsee. 

To this obvious inference, Mr. Hilsee simply replies, “something must be wrong, either with the 

settling parties’ estimate of the class size and/or whether the claims received truly reflect the 

harms suffered by Class members.” But one cannot brush aside an inconvenient fact so easily. 

Even though the class size was likely underestimated, the filing of claims by 185,000 persons 

makes it very difficult to find that there has been a failure to provide the benefits of the 

Agreement in relation to the notice plan. 

(d) Lack of Individualized Assistance 

[111] The main theme of the Moving Parties’ submissions is that class members needed 

individualized in-person assistance to complete the claim form and that the unavailability of such 

assistance prevented many of them from filing a claim. Once again, this submission must be 
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assessed not against a standard of perfection, but in light of what was promised in the 

Agreement. 

[112] With respect to individualized assistance, the Agreement promised two main things. First, 

class counsel undertook to provide legal assistance to class members for a four-year period after 

the implementation date. Second, as a result of the amendment approved by Justice Phelan in 

July 2020, Argyle was to hold community support sessions in approximately 60 Indigenous 

communities and large urban centres. During these sessions, a team of support workers were to 

offer class members 45-minute, one-to-one sessions in order to help them with the claims 

process. 

[113] There is no serious issue that these benefits were delivered. Class counsel’s quarterly 

reports describe, albeit in summary form, the legal advice provided to individual class members. 

While Ms. Hill recounts an unsatisfactory experience with calling class counsel, the evidence 

before me does not show that, on a class-wide basis, class counsel failed to provide the services 

promised or that these services were inadequate. 

[114] Likewise, while the community support sessions were suspended with the beginning of 

the COVID-19 pandemic, they resumed in January 2021. The list found in appendix B to Chief 

Hill’s affidavit shows that 29 sessions were held in January-March 2020 and 62 more sessions 

were held after January 2021. There is no evidence that these sessions were inadequate in any 

way. One such session took place at Six Nations on November 7-8, 2021. Other than to say that 

the event was organized on short notice and that the turnout was “fairly low,” Ms. Hill provides 
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little evidence that this session did not fulfil the promise made in the Agreement and its July 

2020 amendment. 

[115] Rather, the Moving Parties’s submissions are tantamount to taking their efforts to help 

Six Nations members as a benchmark for what the Agreement should have provided. This is 

illustrated by Ms. Hill’s description of the steps she takes when assisting a class member: 

When people asked me for help, I began by inviting them over, 
offering them a tea, and talking with them until they felt 
comfortable. I helped survivors identify their support network 
before we began to talk about their memories. I made sure they had 
at least three places to turn, and I always offered myself to be one 
of those supports. They had my phone number so that they could 
call me when they needed. It was common for the survivors I 
assisted to have difficult emotional reactions to their memories, the 
same way I did. They needed to know that they had a relationship 
with me, and that I would be available whenever they needed to 
talk, even in the middle of the night.  

To understand their narrative, I would start by asking them about 
their first year at the IDS – usually kindergarten or grade 1—and 
then go through each grade. I would ask them questions about 
more mundane things like taking the bus, what they had for lunch, 
what games they played. People remembered much more, and 
were able to organize and process their memories more, when they 
were able to focus on their school experiences this way. Often, 
survivors glossed over the traumatic aspects of their experience. I 
would gently direct them to the places where I could identify that 
they left something out. I would take notes and help them write out 
their narrative.  

It was often difficult and tiring for survivors to discuss their 
memories of the day schools, and they would require a break from 
the process before we were finished. It could be difficult and tiring 
for me as well. The first meeting between myself and the survivor 
could last anywhere between one to three hours, depending on the 
person. Then we would stop, and I would let them decide when to 
come back and continue. Sometimes, it could take a person months 
before they were ready to resume completing their claim. 
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[116] It would be ideal if all class members could benefit from such a level of assistance. As I 

mentioned above, Ms. Hill should be commended for having volunteered her time to provide 

such assistance to a number of survivors. 

[117] There is, however, nothing in the Agreement that requires that individualized assistance 

of this nature be afforded to class members. It is true that section 9.03 of the Agreement states 

that the intent of the claims process is “to minimize the burden on the Claimants . . . and to 

mitigate any likelihood of retraumatization.” However, such a statement of intent cannot form 

the basis for requiring an individualized class member assistance program that goes far beyond 

what the parties to the Agreement contemplated. 

[118] The evidence does not show that the COVID-19 pandemic impacted class member 

assistance to a point that the benefits of the Agreement were not delivered. While the pandemic 

delayed the resumption of the community support sessions, in-person sessions were held in 2021 

and 2022 in 62 communities. Moreover, Ms. Hill and Ms. Martin were able to assist many class 

members in person despite the pandemic. Even when Six Nations’ administrative office was 

closed, Ms. Martin was able to arrange for one-on-one in-person meetings. 

[119] In sum, the evidence does not show, on a class-wide basis, that class members were 

deprived of the assistance promised in the Agreement. While more intensive forms of assistance 

could undoubtedly have been provided, these would exceed the promise of the Agreement. 
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E. Gap in the Agreement 

[120] As we have seen above, the Court’s supervisory jurisdiction may be invoked where there 

is a gap in the settlement agreement to deal with unforeseen circumstances. The Moving Parties 

argue that the COVID-19 pandemic is an unforeseen circumstance and that the Agreement is 

silent as to the consequences of such an event on the claims process. In essence, the Moving 

Parties are asking me to imply a term in the Agreement allowing for an extension of the Claims 

Deadline where the claims process is affected by a significant public health crisis. 

[121] I cannot agree with this submission. The lack of a specific provision allowing for an 

extension of the Claims Deadline in cases of unforeseen circumstances does not constitute a gap 

in the Agreement. It simply means that the parties did not intend to provide extensions beyond 

the six-month limit set forth in sections 28–31 of schedule B. These provisions allow for 

extensions in individual cases, in particular in “exceptional circumstances,” which may include 

the impacts of the COVID-19 pandemic on a class member. 

[122] Moreover, it is far from clear that the COVID-19 pandemic had the degree of impact on 

the claims process that the Moving Parties assert. As explained above, the notice plan did not 

depend on in-person activities. More than 60 in-person community support sessions took place 

during the pandemic. While I accept that the pandemic may have slowed down a wide variety of 

processes, it remains that class members had two years and a half (plus a six-month extension) to 

file their claims, and that close to 185,000 of them did so before the ultimate deadline. The facts 

do not support the assertion that the pandemic amounts to force majeure justifying a class-wide 
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extension. In saying this, I do not wish to prevent individual class members from asserting 

personal circumstances related to the COVID-19 pandemic to support a request for deadline 

extension for no more than six months. 

F. Independent Review of Take-Up Rate 

[123] The Moving Parties also ask the Court to order an independent assessment of the take-up 

rate or, perhaps more accurately, a new estimate of the class size, according to the method 

suggested by Dr. Taback. They state that Mr. Gorham’s estimate is unreliable and that, as a 

result, the Court can have no confidence that the take-up rate is acceptable. If the independent 

assessment reveals that it is not, then this could form the basis for a request for further measures. 

[124] This request is based on a misconception of the supervisory role of the Court. It is not for 

the Court to undertake its own investigation of the claims process. The parties obtained an 

estimate of the class size to assess their potential liability and to help set the financial parameters 

of the settlement. The Agreement does not set any minimum take-up rate nor does it provide for 

any particular measures if a specific level is not achieved. The Moving Parties have refrained 

from stating what, in their view, would be an acceptable take-up rate. The Court cannot, without 

amending the agreement, add a process whereby the claims deadline is indefinitely extended 

until an unspecified target is met. 

[125] In addition, I am far from convinced that the method proposed by Dr. Taback would 

provide accurate figures in a reasonable time. The entirety of Dr. Taback’s description of this 

method is found in the following few lines: 
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Another approach to estimating the take up rate is to survey areas, 
such as reserves, of Canada where people that attended Federal 
Day Schools are known have lived.  One strategy for a reserve 
with a land membership office is as follows: 

a. Use data from land membership office to estimate the total 
number of status members that attended federal day schools. 

b. Develop an outreach strategy to encourage community members 
that attended federal day schools to consent to an interview with 
the reserve. 

c. Encourage community members to reach out to other 
community members who might be part of the class. 

d. Record relevant data from these interviews (e.g., name of 
school, dates attended, has a claim been filed, if yes when was it 
accepted? If no, why not?). 

This prospective approach for surveillance of take-up using 
community partners is one way to reach former Federal Day 
School students that are unlikely to be reached by traditional 
outreach strategies that rely on traditional media. This method of 
sampling is called Snowball Sampling and is often used to recruit 
members of a group that are difficult to locate (e.g., homeless 
people, people incarcerated). 

[126] Such a short description does not show much awareness of the hurdles that would face 

the proposed investigation. Dr. Taback’s curriculum vitae does not mention any experience 

working with Indigenous communities. The use of the concept of “land membership office” 

suggests a lack of familiarity with these communities. Dr. Taback does not provide any realistic 

assessment of the availability of reliable data from the sources he has in mind. He does not 

explain how data derived from snowball sampling can generate quantitative findings nor how 

many communities would need to be surveyed to produce accurate results. It is purely 

speculative to assert that his proposed method would produce a better estimate of the class size 

than Mr. Gorham’s. 
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III. Disposition 

[127] For the foregoing reasons, while the Moving Parties are granted leave to participate in 

this action, their motion is dismissed. Contrary to the interpretation they put forward, the 

Agreement does not allow for an indefinite extension of the time limit to make claims. The 

evidence they brought does not show that there was, on a class-wide basis, a failure to provide 

notice or class member assistance as promised by the Agreement. The fact that the Agreement 

does not provide for an extension of time beyond the six-month extension period does not 

constitute a gap. Lastly, there are no grounds to order an independent review of the take-up rate. 

[128] In closing, it bears emphasizing that this decision should not be taken as a dismissal of 

the concerns put forward by the Moving Parties. Nor is it an exhaustive assessment of the degree 

to which the Agreement was successful in mitigating the barriers to access to justice described 

above. Rather, the Court’s task was to decide whether the evidence brought by the Moving 

Parties satisfied the high threshold for the exercise of the Court’s supervisory jurisdiction, 

especially given the nature of the relief sought. Once the Court finds that the Moving Parties 

failed to meet this threshold, it is not its role to comment further. Others are in a better position 

to conduct a more fulsome assessment of the claims process. The Court can only express the 

hope that the experience gained in this proceeding, whether positive or negative, will be useful in 

the design of future class action settlements. 
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ORDER in T-2169-16 

THIS COURT ORDERS that  

1. Audrey Hill is granted leave to participate in the present action for the purposes of 

bringing the present motion. 

2. Six Nations of the Grand River Elected Council is granted public interest standing for the 

purposes of bringing the present motion. 

3. The motion is dismissed. 

"Sébastien Grammond" 
Judge 
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[1] A class action was instituted on behalf of survivors of Indian Day Schools. Canada and 

representatives of the survivors entered into an agreement to settle the class action. Pursuant to 

the settlement agreement, survivors could claim compensation. 

[2] In the initial version of the settlement agreement, survivors had only one year to file their 

claims. Many survivors expressed the opinion that this period was too short. In response to this 

criticism, Canada and the representative plaintiffs agreed to extend that period to two and a half 

years. This Court then approved the settlement agreement. As a result, survivors had until July 

13, 2022 to claim compensation. 

[3] The Moving Parties, Audrey Hill and the Six Nations of the Grand River Elected 

Council, are asking this Court to extend this deadline to December 31, 2025. They say that 

insufficient efforts were made to inform survivors about the details of the claims process. They 

criticize the lack of support for survivors who wish to file a claim. They argue that the COVID-

19 pandemic compounded these difficulties and prevented many survivors from making a claim. 

[4] The Court dismisses the motion and refuses to extend the deadline. 

[5] The Court rejects the Moving Parties’ contention that the settlement agreement gives the 

Court a general power to extend the deadline. The agreement only provides for extensions in 

individual cases for a maximum of six months. The intention of the parties was that the claims 

process would then be closed. 
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[6] The Court also declines to exercise its supervisory jurisdiction to extend the deadline for 

filing claims. Supervisory jurisdiction can only be used in exceptional circumstances where the 

settlement agreement is not being implemented. It cannot be used to change the agreement. The 

Court carefully reviewed the evidence brought by the Moving Parties and found that the 

measures provided by the agreement with respect to notice and class member assistance were 

implemented. While additional forms of assistance could have been provided to survivors who 

wish to make a claim, this was not required by the agreement. The Moving Parties’ contention 

that large numbers of survivors have been prevented from filing a claim is not supported by the 

evidence. Rather, approximately 185,000 survivors have made a claim within the deadline or the 

six-month extension period. 

I. Background 

[7] The present motion arises in the context of the settlement of a class action aimed at 

providing compensation to survivors of “Indian Day Schools.” 

[8] The Moving Parties are Audrey Hill and the Six Nations of the Grand River Elected 

Council [Six Nations or the Council]. Ms. Hill is herself a day school survivor and a member of 

the class. She also provided assistance to other persons in her community who wished to submit 

a claim for compensation pursuant to the settlement. Six Nations is the largest on-reserve First 

Nation community in Canada and the one with the most day schools. Its Council has provided 

assistance to community members who wished to submit a claim. 
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[9] The deadline to submit a claim was July 13, 2022. Class members could individually ask 

for an extension for special reasons until January 13, 2023. The Moving Parties are now seeking 

an order extending the deadline until December 31, 2025 for all class members, as well as an 

order for an independent assessment of the size of the class and the take-up rate. The plaintiffs 

and defendant oppose this motion. 

[10] To provide the context in which this motion is brought, I will briefly summarize the 

settlement of residential schools class actions and explain in what respects the settlement of the 

present action differs. I will then outline how certain events during the implementation of the 

settlement of this action led the Moving Parties to bring this motion. 

A. Residential Schools and Day Schools 

[11] As the Supreme Court of Canada once said, “we cannot recount with much pride the 

treatment accorded to the [Indigenous] people of this country”: R v Sparrow, [1990] 1 SCR 1075 

at 1103. Residential schools are one of the darkest chapters of Canada’s history. One of the aims 

of the residential school system was to encourage the assimilation of Indigenous children into 

non-Indigenous society. To this end, it was thought necessary to separate Indigenous children 

from their parents, families and communities. As the Court explained in Canada (Attorney 

General) v Fontaine, 2017 SCC 47 at paragraph 1, [2017] 2 SCR 205 [Fontaine]: 

From the 1860s to the 1990s, more than 150,000 First Nations, 
Inuit, and Métis children were required to attend Indian Residential 
Schools operated by religious organizations and funded by the 
Government of Canada. As Canada has acknowledged, this system 
was intended to “remove and isolate children from the influence of 
their homes, families, traditions and culture” (“Statement of 
Apology to former students of Indian Residential Schools” of the 
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Right Honourable Stephen Harper on behalf of Canada, June 11, 
2008 (online)). Thousands of these children were abused 
physically, emotionally, and sexually while at residential schools. 

[12] A number of class actions were initiated on behalf of survivors of the residential schools. 

In 2006, many of these class actions were settled through the Indian Residential Schools 

Settlement Agreement [IRSSA]. One component of the IRSSA is the Independent Assessment 

Process [IAP], aimed at offering compensation to survivors who were victims of physical or 

sexual abuse at the residential schools. Survivors had five years to make a claim. They had to 

describe the abuse they suffered at an in-person hearing before an adjudicator. 

[13] The IRSSA, however, did not address all wrongs committed by Canada with respect to 

the education of Indigenous children. It did not cover day schools operated by Canada in 

Indigenous communities. These schools were different from residential schools in that the 

students returned home every night and were not separated from their parents, families and 

communities. Nevertheless, day schools, like residential schools, were the backdrop of egregious 

cases of physical and sexual abuse. As Chief Hill of Six Nations states in his affidavit, day 

schools were 

. . . devastating for Indigenous individuals, families, and 
communities. Students were regularly subject to horrifying 
physical and sexual abuse, and were systematically punished and 
humiliated for nothing more than being who they were: Indigenous 
children. The negative effects of attending an IDS [Indian Day 
School] were profound and caused lasting damage [to] our 
people’s self worth, mental and physical health, and their ability to 
lead safe and happy lives. 
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B. The Present Class Action and Its Settlement 

[14] The plaintiffs began a class action on behalf of former day school students. The class 

action was certified on consent. Canada and the plaintiffs then negotiated a settlement, known as 

the Indian Day Schools Settlement Agreement [IDSSA or Agreement]. 

[15] The Agreement provides a basic amount of compensation to all former day school 

students. This is known as “Level 1” compensation and amounts to $10,000 per person. Canada 

provides an initial amount of $1.27 billion to fund Level 1 compensation, which can be increased 

to $1.4 billion if needed. Moreover, former students who were victims of physical or sexual 

abuse may receive compensation ranging from $50,000 to $200,000 (these are Levels 2–5). 

There is no upper limit to the total amount of compensation paid for claims at Levels 2–5. The 

claims process is entirely in writing. Contrary to the process under the IRSSA, there are no oral 

hearings. In this regard, section 9.03 of the Agreement states that the claims process is intended 

to be expeditious, cost-effective, user-friendly and culturally sensitive and aims at “mitigat[ing] 

any likelihood of retraumatization.” Moreover, section 6.04 of the Agreement provides that class 

members will receive notice of the settlement in accordance with a notice plan appended to the 

Agreement. (Unfortunately, I must draw the attention to the low quality of the French version of 

several documents in this matter, in particular the notice plan.) 

[16] In the initial version of the Agreement, one feature of the claims process was that class 

members had to file their claims within one year of the Implementation Date, defined as either 
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the end of the opt-out period or the exhaustion of any appeal process regarding the approval 

order. 

[17] Canada and the plaintiffs sought approval of the Agreement pursuant to rule 334.29(1) of 

the Federal Courts Rules, SOR/98-106. Many class members filed notices of opposition. One 

frequently mentioned ground was that the claims period was too short. Before the hearing of the 

motion for approval, Canada and the plaintiffs addressed this issue by amending the Agreement 

to extend the claims period to two and a half years. This was accomplished by amending the 

definition of “Claims Deadline,” in section 1.01, to mean two years and six months (instead of 

one year) after the Implementation Date. 

[18] In the context of the motion for approval, the parties submitted to the Court the expert 

report of Peter Gorham, who calculated that the best estimate of the number of persons who 

attended day schools from 1920 to 1994 was 190,000, and the best estimate of the number of 

such persons who were still alive in 2017 was 127,000. The latter figure appears to be the basis 

for the $1.27 billion fund appropriated for the payment of Level 1 claims and is described in 

certain documents as an estimate of the class size. However, the class is somewhat larger 

because the 127,000 figure does not include persons who passed away between 2007 and 2017, 

whose estates are entitled to make claims. 

[19] My colleague Justice Michael Phelan approved the Agreement: McLean v Canada, 2019 

FC 1075. He found that the Agreement, despite the objections and its alleged shortcomings, was 

fair and reasonable. He noted that the claims process was designed to avoid a number of issues 
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that arose in the administration of the IRSSA, in particular the traumatizing effects of oral 

hearings and the need for class members to retain lawyers. With respect to the claims deadline, 

he stated, at paragraphs 121 and 128: 

It should be of considerable comfort to many objectors that the 
process of objection worked – it made meaningful change possible. 
The time for claiming, while well intended, was extended from one 
year to two and a half years through an amendment to the 
Settlement, unquestionably as a result of objection. 

. . . 

Timing of claims process: This objection to the one-year claim 
filing requirement was one of the most consistent issues of 
objection. It was a major impediment to be addressed. As seen by 
the amendments to the Settlement, it was revised in a reasonable 
fashion to two and a half years. 

[20] A motion by an objector for leave to appeal Justice Phelan’s approval order was 

dismissed: Ottawa v McLean, 2019 FCA 309. Moreover, the Federal Court of Appeal dismissed 

appeals from Justice Phelan’s refusal to grant Indigenous representative organisations leave to 

intervene at the approval hearing, largely because the concerns put forward by these 

organizations were already addressed by other opponents: Nunavut Tunngavik Incorporated v 

McLean, 2019 FCA 186; Whapmagoostui First Nation v McLean, 2019 FCA 187. 

C. Implementation of the Settlement Agreement 

[21] The Agreement’s Implementation Date was January 13, 2020 and class members could 

then start to file their claims. 
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[22] Barely two months later, the COVID-19 pandemic forced all levels of government in 

Canada to implement drastic measures to fight the spread of the virus. Restrictions on indoor 

gatherings and travel were in place, with varying degrees of intensity, for a good portion of the 

following two years. 

[23] The impacts of the pandemic were felt particularly strongly in Indigenous communities. 

COVID-19 risk factors are more prevalent in Indigenous communities. Many of these 

communities face challenges in accessing basic services, such as running water, affordable food 

or health services. High-speed Internet, which was critical in mitigating the impact of restrictions 

on gatherings, is often difficult to access in Indigenous communities. 

[24] In July 2020, the Court approved an amendment to the notice plan. Argyle Public 

Relationships [Argyle], a communications firm that assists in the delivery of the plan, was to 

offer community support sessions in about 60 Indigenous communities. Because of the 

pandemic, these sessions did not start before January 2021. 

[25] Meanwhile, the Moving Parties undertook to assist class members in the Six Nations 

community in various ways. In addition to filing her own claim, Ms. Hill assisted 23 persons in 

this process. In his affidavit, Chief Hill describes the Council’s efforts to raise awareness about 

the Agreement and the claims process among the members of Six Nations and to provide 

assistance to those members who wished to file a claim. For more than a year, an employee of 

the Council was assigned full-time to assist Six Nations members who wished to file a claim, 

even though the Council had no obligation to do so and received no funding. This employee, Ms. 

20
23

 F
C

 1
09

3 
(C

an
LI

I)



 

 

Page: 10 

Martin, filed an affidavit in support of the present motion. In the weeks before the Claims 

Deadline, the demand for assistance grew considerably. The Council had to assign additional 

employees to assist community members. 

[26] I pause here to commend the Moving Parties for having provided assistance to members 

of their community, while being under no obligation to do so. I am certain that many other 

persons or organizations across the country acted similarly, and they are to be commended as 

well. 

[27] As a result of the knowledge and experience acquired while providing assistance to 

community members, the Moving Parties have raised a number of issues with respect to the 

Agreement or its implementation, which can be briefly summarized as follows: 

 The class size estimate is unreliable, which makes it impossible to calculate the take-up 

rate; 

 The notice plan does not include any form of in-person outreach to community members; 

 The dissemination of information regarding the Agreement was hampered by the 

COVID-19 pandemic; 

 There was a lack of personalized assistance for class members; 
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 Assistance provided by telephone is inappropriate given the nature of the harms at stake; 

 These difficulties were compounded by the lack of Internet access, language barriers and 

low level of literacy in many Indigenous communities. 

[28] According to the Moving Parties, given these shortcomings, a number of class members 

never made a claim, because they were not ready to do so before the Claims Deadline or were 

not even made aware of the claims process.  

[29] As the Claims Deadline approached, a number of Indigenous representative organizations 

called on the parties to the Agreement to provide more time for former day schools students to 

file their claims. In particular, in December 2021, the Assembly of First Nations adopted a 

resolution calling on the parties to the Agreement to extend the Claims Deadline by one year. 

The shortcomings mentioned above were frequently relied on to justify the requests. However, 

the parties did not change the Claims Deadline. 

[30] According to the data provided at the hearing, there are about 185,000 persons who filed 

a claim, about 7,300 of whom asked for an extension during the six months following the Claims 

Deadline. The parties to the Agreement have relied on the large number of claims filed to explain 

why they have not agreed to extend the Claims Deadline. 
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[31] In December 2022, the Moving Parties brought the present motion, seeking an extension 

of the Claims Deadline until December 31, 2025 and an independent determination of the take-

up rate. 

[32] I should also note that other class members have brought a motion seeking relief in 

respect of the issue of progressive disclosure, that is, where a class member files a Level 1 claim 

and later recovers memory of events justifying a claim at a higher level. Justice Phelan dismissed 

this motion, noting that the Agreement does not allow a class member to file more than one 

claim: McLean v Canada (Attorney General), 2021 FC 987 [Waldron]. The Federal Court of 

Appeal recently heard an appeal from this decision, but has not yet rendered judgment. 

II. Analysis 

[33] To explain why I am dismissing this motion, I proceed in six parts. I first give an 

overview of the applicable legal framework. I then explain why I grant standing to the Moving 

Parties. Next, I analyze the interpretation of the Agreement put forward by the Moving Parties. 

In a fourth part, I review the Moving Parties’ claim that the class members have been deprived of 

the benefits of the Agreement. The fifth and sixth parts pertain to the existence of a gap in the 

Agreement and to the Moving Parties’ request for an assessment of the take-up rate. 
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A. Legal Framework 

[34] The legal framework governing the resolution of this matter must first be explained. After 

recalling certain basic principles regarding class actions, I describe the circumstances in which 

the Court’s supervisory jurisdiction may be invoked. 

(1) Class Actions 

[35] A class action is a procedural vehicle that allows a representative plaintiff to bring an 

action on behalf of members of a class, without the latter’s explicit consent. Proceeding 

collectively promotes a more efficient use of judicial resources, enables the pursuit of claims that 

would otherwise be uneconomical and deters potential tortfeasors: Western Canadian Shopping 

Centres Inc v Dutton, 2001 SCC 46 at paragraphs 27–29, [2001] 2 SCR 534. The class action has 

become an essential tool to improve access to justice. A class action is often the only realistic 

way to pursue a claim and to obtain compensation. 

[36] Because the representative plaintiff acts on behalf of the class members without their 

consent, class action legislation (in this case, the Federal Court Rules) provides safeguards 

aimed at ensuring that the actions of the representative plaintiff are in the interests of class 

members. To that end, the Court’s approval is needed for certain crucial steps in the action. 

[37] Most class actions, like most lawsuits, end in a negotiated settlement. By nature, a 

settlement involves mutual concessions between the parties. Because the concessions made by 

the representative plaintiff bind class members, rule 334.29 provides that a settlement must be 
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approved by the Court. The test for approving a settlement is not perfection; it is whether the 

settlement is fair and reasonable: see, for example, Merlo v Canada, 2017 FC 533 at paragraphs 

16–18. Moreover, when approving a settlement, the Court cannot amend the agreement of the 

parties; it must approve it as is or reject it. Were it otherwise, parties would be discouraged from 

settling the matter, as their bargain could be upended by the Court. 

[38] These principles remain relevant in spite of this case’s historical and political 

ramifications. The plaintiffs have chosen to frame their claims in private law terms and to pursue 

them with the tools afforded by civil procedure. The Supreme Court of Canada twice considered 

the IRSSA. In Fontaine, at paragraph 35, it remarked that the IRSSA “is at root a contract, the 

meaning of which depends on the objective intentions of the parties.” See also JW v Canada 

(Attorney General), 2019 SCC 20 at paragraph 102, [2019] 2 SCR 224 [JW]. This also applies to 

the Agreement at issue in the present case. 

(2) Supervisory Jurisdiction 

[39] The Moving Parties are relying on the Court’s supervisory jurisdiction over class actions. 

At every step of a class action, even after settlement, the Court retains jurisdiction to address 

unforeseen issues. This is a corollary of the Court’s role of protecting unrepresented class 

members: Fantl v Transamerica Life Canada, 2009 ONCA 377 at paragraph 39. Depending on 

the circumstances, supervisory jurisdiction may flow from class action legislation, from the order 

approving a settlement or from the provisions of the settlement agreement itself: Fontaine, at 

paragraph 32; JW, at paragraph 114. In this case, the approval order makes it explicit that the 

Court retains jurisdiction. 
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[40] Supervisory jurisdiction “is limited and shaped by the terms of the agreement, once it is 

approved and determined to be fair, reasonable and in the best interests of the class”: JW, at 

paragraph 120. In other words, courts cannot rely on their supervisory jurisdiction to amend a 

settlement agreement: Fontaine, at paragraph 59. Quite the opposite, when courts have exercised 

their supervisory jurisdiction, they made it clear that they were giving effect to the settlement 

agreement instead of amending it. 

[41] For this reason, the circumstances in which courts may intervene have usually been 

described in terms of a breach of the settlement agreement. However, there does not appear to be 

any generally accepted formulation of a test for the exercise of supervisory jurisdiction. The 

cases that the parties brought to my attention can be roughly classified in three categories. 

[42] First, as in Fontaine, the court may be asked to solve a dispute regarding the 

interpretation of a provision of the settlement agreement. This, of course, assumes that the matter 

does not fall within the exclusive jurisdiction of the adjudication processes created by the 

agreement. 

[43] Second, courts may intervene in cases of serious failures to implement the settlement 

agreement. After reviewing the case law arising under the IRSSA, Justice Côté in JW found that 

this would apply only in very narrow circumstances, described as a “failure by the IAP 

adjudicator to apply the terms of the IAP Model, which amounts to failure to enforce the 

IRSSA”: JW, at paragraph 140. Justice Abella, for her part, stated, at paragraph 35: 

Judges, in short, have an ongoing duty to supervise the 
administration and implementation of the Agreement, including the 
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IAP. In exercising this supervisory role in the Requests for 
Directions context, judges can intervene if there has been a failure 
to apply and implement the terms of the Agreement. In 
determining whether this failure exists, Supervising Judges will 
focus on the words of the Agreement, so that the benefits promised 
to the class members are delivered. 

[44] Third, courts may intervene to fill gaps in the settlement agreement. As Justice Côté 

noted in JW, at paragraph 141, “circumstances will inevitably arise that were not foreseen by the 

parties and are therefore not provided for in their agreement.” She found that the Chief 

Administrator’s lack of power to order the reopening of a case that was manifestly wrongly 

decided constituted a gap. She also relied on NN v Canada (Attorney General), 2018 BCCA 105 

[NN], where claims were reopened further to the discovery of new evidence. Likewise, Justice 

Abella recognized the presence of a gap as sufficient grounds for judicial intervention: JW, at 

paragraph 27. 

[45] Of course, courts may also intervene where this is expressly contemplated by the 

settlement agreement, as exemplified by Heyder v Canada (Attorney General), 2023 FC 28. The 

settlement agreement in that case contained a provision allowing the claims administrator to 

grant extensions of time of no more than 60 days, and the Court to grant an extension of time 

beyond 60 days. In contrast, the Agreement in this case does not provide the Court with any 

power to grant extensions of time beyond a set period. 

B. Standing 

[46] Before applying the foregoing principles to the case at hand, I must address the Moving 

Parties’ standing to bring the present motion. 
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[47] Ms. Hill seeks leave to participate pursuant to rule 334.23(1), which reads as follows: 

334.23 (1) To ensure the fair 
and adequate representation of 
the interests of a class or any 
subclass, the Court may, at any 
time, permit one or more class 
members to participate in the 
class proceeding. 

334.23 (1) Afin que les 
intérêts du groupe ou d’un 
sous-groupe soient 
représentés de façon équitable 
et adéquate, la Cour peut, en 
tout temps, autoriser un ou 
plusieurs membres du groupe 
à participer au recours 
collectif. 

[48] Six Nations, on its part, seeks public interest standing. The test for public interest 

standing comprises three prongs: “whether the case raises a serious justiciable issue, whether the 

party bringing the action has a real stake or a genuine interest in its outcome and whether, having 

regard to a number of factors, the proposed suit is a reasonable and effective means to bring the 

case to court”: Canada (Attorney General) v Downtown Eastside Sex Workers United Against 

Violence Society, 2012 SCC 45 at paragraph 2, [2012] 2 SCR 524 [Downtown Eastside]. These 

three factors are not “hard and fast requirements,” but must be “assessed and weighed 

cumulatively” and “applied in a flexible and generous manner”: Downtown Eastside, at 

paragraph 20. 

[49] Given the conclusions I reach on the merits of the motion, the issue of standing is not 

determinative. I will therefore state only briefly the reasons why I grant standing to the Moving 

Parties. 

[50] I will analyze the standing of Ms. Hill and Six Nations together. There is little case law 

regarding rule 334.23 or its equivalent in the class action legislation of other Canadian 

jurisdictions. Given the grounds put forward by Ms. Hill for her intervention, the Downtown 
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Eastside test, while not directly applicable, provides useful guidance as to what factors may be 

considered relevant. 

[51] The first prong of the Downtown Eastside test does not translate into a full review of the 

merits; rather, the aim is to ensure that the matter may be decided according to legal rules: 

Downtown Eastside, at paragraph 42. Here, the Moving Parties argue that the impacts of the 

COVID-19 pandemic have resulted in a failure to deliver the benefits promised by the 

Agreement. They assert that their claims fall in the categories of circumstances that, according to 

Fontaine and JW, justify the exercise of the Court’s supervisory jurisdiction. They say that they 

are not seeking an amendment to the Agreement. Whether their claim really amounts to this is a 

matter for the merits. To the extent described below, their claim is justiciable and not frivolous. 

[52] Ms. Hill did not cease to be a class member when her claim was paid. She therefore falls 

within the ambit of rule 334.23. Moreover, both Moving Parties have the genuine interest 

required by the second prong of the Downtown Eastside test. Such a genuine interest is not the 

same as a legal right; otherwise there would be no need for public interest standing. Both Ms. 

Hill and Six Nations have devoted considerable time, energy and resources to helping class 

members. They have “engaged with the issues they raise” and have “sought unsuccessfully to 

have the issue determined by other means”: Downtown Eastside, at paragraph 43. Moreover, the 

fact that Six Nations is an Indigenous governing body is an additional factor weighing in the 

balance on this prong of the test: see, by way of analogy, Fontaine v Canada (Attorney General), 

2014 BCSC 2531. 
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[53] I am also satisfied that there is no other practical and effective means of bringing the 

issue before the Court, given the position taken by the Plaintiffs. To the extent that the Moving 

Parties’ case hinges upon the effects of the COVID-19 pandemic, the issue could not have been 

raised at the settlement approval hearing, which took place in 2019. 

[54] To the extent that rule 334.23 requires Ms. Hill to prove that she is able to represent the 

class, I am satisfied that she has done so, given the quality of the evidence and submissions she 

provided. 

[55] Lastly, reconciliation between the Crown and Indigenous Peoples is an additional factor 

that warrants granting standing to the Moving Parties. A significant number of Indigenous 

representative organizations, including the Assembly of First Nations, have expressed concerns 

with the claims process set out in the Agreement. Reconciliation requires that the merits of these 

concerns be analyzed, within the bounds of the Court’s role. 

C. Interpretation of the Late Claims Provision 

[56] The Moving Parties first argue that the Court’s intervention is necessary to give effect to 

the Agreement as they interpret it. According to them, the Agreement should be interpreted in a 

manner that gives the Court discretion to extend the Claims Deadline, without any precise limit. 

This interpretation is based on schedule B of the Agreement, which sets out the details of the 

claims process. Section 29 of schedule B reads as follows: 

29. It is recognized that in some extraordinary cases, a Claimant 
may be entitled to relief from strict application of the Claims 
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Deadline; however, in no event may the Claims Deadline be 
extended by more than six (6) months. 

[57] The Moving Parties seek to read this section as providing two independent rights: an 

extension of the Claims Deadline by no more than six months; and a more general right to relief 

from strict application of the Claims Deadline, which would not be subject to the six-month 

limitation. 

[58] This interpretation is untenable. Rather, there is every indication that section 29 creates 

only one right, namely, for an individual to apply for an extension of no more than six months. 

This is buttressed by the recognized methods of legal interpretation: ordinary meaning, context 

and purpose. 

[59] In its ordinary meaning, a sentence composed of two parts separated by the conjunction 

“however” pertains to a single subject and the second part is a qualifier or restriction on the first 

part. The first part of section 29 gives individuals the right to apply for an extension of time. A 

logical reading of the second part is that is restricts the scope of the first part, that is to say, that 

an individual may apply for an extension for no more than six months. If the intention was to 

provide two separate rights, one wonders why the second part begins with “however” and is 

framed in negative terms. In addition, the fact that section 29 provides a right to “a claimant” 

seems to foreclose the class-wide extension requested by the Moving Parties. 

[60] The immediate context also belies the interpretation put forward by the Moving Parties. 

Section 29 forms part of a section of schedule B called “deadline extension.” Section 30 sets out 
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the process for requesting an extension, provides that such a request must be made within six 

months of the Claims Deadline and gives examples of grounds for making such a request. 

Section 31 provides that requests for extensions are decided by the Claims Administrator or, in 

certain cases, by the Exceptions Committee, and that their decisions are final. This immediate 

context does not support the idea that section 29 creates two distinct entitlements, as there is a 

single process. It is implausible that the parties to the Agreement would have created an 

entitlement without a process. Moreover, this context reinforces the idea that section 29 is 

concerned only with individual requests, not class-wide extensions, and that this Court has no 

role to play in implementing section 29. 

[61] An additional indication that there is only one extension process and that it is limited to a 

six-month period is found in section 1 of the Agreement, which defines “Request for Deadline 

Extension” as 

. . . a request for an extension of the Claim Deadline made by a 
Survivor Class Member in accordance with Schedule I; however, 
no requests may be made more than six (6) months after the 
Claims Deadline . . . 

[62] There is, however, no definition of the “request for relief” that the Moving Parties 

suggest is a distinct entitlement. 

[63] The Moving Parties assert that the presumption of consistent expression and the 

presumption against surplusage require the Court to adopt their proposed interpretation. I 

disagree. While some care was obviously taken in the drafting of the Agreement, it has not gone 

through the rigorous drafting process typical of statutes. At the hearing of this motion, counsel 
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for the Moving Parties acknowledged that it was poorly drafted. It is plausible that the parties 

have used synonyms to refer to the same concept and that they repeated certain things to 

emphasize them. Therefore, I attach little weight to the use of two different expressions, “relief 

from strict application” and “extension,” in section 29 of schedule B. In addition, the structure of 

section 29 closely parallels that of the definition of “Request for Deadline Extension,” yet the 

latter uses the concept of extension instead of that of relief in the former. Likewise, the reference 

to “extraordinary cases” in section 29 does not appear to differ in substance from the somewhat 

more elaborate description of the relevant criteria in section 30. It is also obvious that parts of 

sections 28–31 are intended to be redundant and merely to repeat concepts or rules already set 

forth in the Agreement itself. 

[64] Regard may also be had to the purpose of the provision. In this regard, the Moving 

Parties relied on the preamble to the Agreement, which states, in its relevant portion, that the 

parties “intend there to be a fair, comprehensive and lasting settlement of claims related to Indian 

Day Schools, and further desire the promotion of healing, education, commemoration, and 

reconciliation.” 

[65] While this is the overall purpose of the Agreement, one must also pay attention to the 

purpose of the specific provision at issue: R v Safarzadeh-Markhali, 2016 SCC 14 at paragraphs 

27–28, [2016] 1 SCR 180. Sections 28–31 of schedule B aim at bringing closure to the claims 

process, with a limited additional window for class members who show valid reasons for not 

being able to meet the initial deadline. See, by way of comparison, Lavier v MyTravel Canada 

Holidays Inc, 2011 ONSC 3149 at paragraphs 35–36; Myers v Canada (Attorney General), 2015 
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BCCA 95 [Myers] (dealing with the IRSSA). While such closure benefits Canada, class 

members received other benefits in exchange. Thus, section 29 should be given an interpretation 

that favours this purpose, instead of thwarting it. Yet, the interpretation put forward by the 

Moving Parties would effectively deprive Canada of the benefit of the Claims Deadline, as there 

would never be any closure to the claims process. 

[66] Designing a claims process with a fixed deadline does not offend the more general 

purpose of reconciliation. I echo the words of Chief Justice Bauman of the British Columbia 

Court of Appeal in Myers, at paragraph 25: 

I acknowledge the profound importance of these objectives and the 
need to encourage their attainment. Still, the IRSSA is a settlement 
of massive litigation. The parties to it gained many advantages and 
made many compromises in consideration therefor. In particular, 
the respondents sought the certainty of a bright-line deadline for 
IAP claims. Granting an extension to these four appellants could 
potentially open the door to many more IAP claims. One must 
appreciate the holistic nature of the settlement agreement, and the 
give and take evidenced in it, before ignoring the clear terms of the 
document and sacrificing the certainty won by the respondents by 
acceding to this Request for Direction. That would take from the 
respondents a concession they won for a price in the agreement; it 
could also potentially compromise the equities struck between the 
parties in the overall negotiation process that led to and, forms the 
basis of, the IRSSA. 

[67] To summarize, the Moving Parties’ contention that section 29 of schedule B to the 

Agreement creates two distinct processes for extending the Claims Deadline is devoid of merit. 

Section 29 creates a single process and it is subject to an ultimate time limit of six months after 

the Claims Deadline. Therefore, the Moving Parties cannot rely on the provisions of the 

Agreement to justify the relief they are seeking in this motion. 
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D. Failure to Deliver Benefits 

[68] Because the Agreement does not contain any provision allowing a class-wide extension 

of time beyond the six-month extension period, the Moving Parties can only succeed if they 

bring themselves within the parameters recognized by the case law for the exercise of the Court’s 

supervisory jurisdiction. As explained above, the main ground for doing so has been described in 

a variety of ways, including the failure to deliver the benefits afforded by the settlement 

agreement. I will use the latter terminology. 

[69] To demonstrate that there has not been a failure to deliver the benefits afforded by the 

Agreement in the present case, I will proceed in three steps. I will first describe the barriers to 

access to justice that inevitably arise in claims of this kind. I will then describe the measures 

contemplated by the Agreement to mitigate these barriers; in other words, I will attempt to 

delineate what was promised. Third, I will review the implementation of the Agreement to 

determine if these promises were kept or these benefits were delivered. 

[70] It is often said that the supervising judge does not have the power to amend or vary the 

Agreement. Likewise, the exercise of supervisory jurisdiction does not amount to an appeal or a 

reconsideration of the settlement approval order. These constraints are reflected in the analysis 

that follows. The focus is on the benefits promised by the Agreement and whether these benefits 

were provided: JW, at paragraph 35. While additional measures can always be proposed to 

further improve access to the claims process, the Court cannot order them if the benefits of the 

Agreement have in substance been delivered. 
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(1) Barriers to Access to Justice 

[71] In a class action like the present one, class members are likely to face important barriers 

to access to justice. Even when the class action is managed collectively, the individual issues are 

such that claims must be made individually and some sort of evidence is required. The barriers 

that arise in this context can be roughly classified in two categories: barriers related to the 

specific nature of the harm resulting from sexual abuse or serious physical abuse and barriers 

related to the specific circumstances of Indigenous communities. 

[72] It is increasingly acknowledged that sexual assault causes insidious and long-lasting 

forms of trauma, including what is called post-traumatic stress disorder. In many cases, the 

memory of the events is repressed. Survivors may not fully appreciate the link between their 

psychological condition and the abuse. Realizing the situation is often accompanied by feelings 

of guilt and shame. Serious physical assaults may also give rise to some of these specific harms. 

Overcoming these barriers and disclosing the abuse takes time and, quite often, professional 

help. The law has gradually adapted to these realities. For example, the legislation of most 

provinces has been amended to remove limitation periods for claims based on sexual assault. 

Increasing attention is also being paid to the fact that the legal process may retraumatize 

survivors, for example by requiring them to describe the abuse they suffered or subjecting them 

to cross-examination. 

[73] The circumstances of Indigenous communities give rise to another set of barriers. 

Indigenous persons may not be fluent in English or French and may have low levels of schooling 
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and literacy. Written materials may not be the best way of reaching out to an Indigenous 

audience. Word of mouth or the community radio may be much more effective. There may be 

little trust of, familiarity with or understanding of bureaucratic processes and the legal system. 

Many communities lack reliable access to high-speed Internet. For these reasons, providing 

meaningful notice to class members residing in Indigenous communities presents specific 

challenges, and communications strategies used with non-Indigenous Canadians may be entirely 

inappropriate. In saying this, I do not wish to minimize the capacity and agency of Indigenous 

persons; nevertheless, these issues are statistically more prevalent in Indigenous communities. 

[74] The evidence brought forward by the Moving Parties bears witness to these barriers. In 

particular, Ms. Hill’s own journey towards making her claim took more than a year. She initially 

thought that she was only eligible for a Level 1 claim. However, while trying to fill out her claim 

form, she experienced a feeling of mental block, which she recognized as a sign that there was 

something more. After she underwent traditional healing, she began remembering traumatic 

events that happened at day school. Recovering these memories caused her significant anxiety. 

She also experienced difficulty finding records and obtaining letters corroborating her story. 

(2) What Was the Promised Benefit? 

[75] A clear understanding of the benefits that the Agreement promised to class members in 

relation to these barriers is crucial to assess the Moving Parties’ contention that these benefits 

were not delivered. 
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[76] There is every indication that the parties to the Agreement were fully aware of the 

barriers described above. Some of them arose conspicuously in the implementation of the 

IRSSA, despite efforts made to design a claims process adapted to the realities of the survivors. 

[77] However, this does not mean that the Agreement promised the complete elimination of 

these barriers. This would be impossible. Rather, the parties bargained for a precise set of 

measures aimed at mitigating the impacts of these barriers on class members. These measures 

included a paper-based claims process that would not require survivors to testify before an 

adjudicator and the provision of free legal assistance by class counsel. On the other side of the 

bargain was a claims period shorter than in the IRSSA. The nature and sufficiency of these 

measures were discussed in the context of the settlement approval process. As we saw above, 

this resulted in the lengthening of the claims period from one year to two years and a half. 

[78] As Justice Phelan noted when approving the Agreement, these measures are not perfect. 

In other words, they are not expected to completely overcome the barriers described above. It 

was certainly not expected that all class members would file a claim. What was promised was a 

reasonable process that included certain defined features aimed at mitigating the impact of these 

barriers. Thus, when assessing whether the benefits promised by the Agreement were delivered, 

the focus should be on whether the agreed upon measures were implemented. The fact that some 

of these barriers persist does not, without more, warrant the Court’s intervention. 

[79] I will thus review the provisions of the Agreement regarding notice to class members and 

the provision of in-person assistance. 
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(a) Notice Plan 

[80] Rule 334.34 provides that the representative plaintiff must give notice of any proposed 

settlement and of the Court’s approval of a settlement, in a form approved by the Court. Section 

6.04 of the Agreement provides that the parties will seek approval of the Court for a notice plan 

substantially similar to that appended as schedule F. Pursuant to section 6.05, Canada will fund 

the implementation of the notice plan. Justice Phelan approved the notice plan as part of the 

settlement approval order: 2019 FC 1074. 

[81] The notice plan is divided in two phases. Phase one was intended to notify class members 

that a settlement had been reached and that the approval of the Court would be sought. After the 

settlement was approved, phase two aimed at informing class members of the claims process and 

the possibility of opting out of the settlement. The notice plan approved by the Court differs 

somewhat from schedule F to the Agreement and is more focused on phase two. Under the 

heading of “Effective Notice,” the following excerpts aptly summarize what the plaintiffs 

undertook to do: 

The goal of Notice is to reach as many class members as is 
practicable in a clear, easily understandable manner, taking into 
account any special concerns about the education level or language 
needs of the class members. The notice must include: (1) contact 
information for Class Counsel to answer questions; (2) the address 
for the website, maintained by the Claims Administrator or Class 
Counsel and that provides links to the Settlement Agreement as 
amended, Notices of Certification and of Settlement Approval, 
motion materials for Settlement Approval and for Approval of 
Class Counsel Fees as well as other important documents in the 
case. The Notice of Settlement Approval must state all deadline 
dates, including those for the 90-day Opt Out period, the 
Implementation Date [to be updated as developments provide] and, 
if available, the period [start date/end date] within which claims 
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forms will be available and will be accepted by the Claims 
Administrator. 

Methods of Communication 

Given the importance of unrepresented class members 
understanding and preserving their legal rights through either the 
claims process or the opt-out process, notice to all class members 
must be robust. As with the first phase notice, information 
regarding i) Settlement Approval including a summary of the 
Court’s Decision, ii) Opt-Out process and date deadlines, and iii) 
anticipated Implementation Date will be communicated by email, 
telephone, facsimiles, community messaging; by television and 
radio; by social media as well as digital/internet advertising; and 
by letter mailing where required and practical. The goal of Notice 
is to reach as many anticipated class members as is practicable. 

Language of Communication 

[…] 

Notice materials and Opt-Out forms will be made available in 
English, French, Cree, Ojibwe, Dene, Inuktitut and Mi’kmaq. 

[82] Moreover, the notice plan contains a distribution of responsibilities between Class 

Counsel and Argyle. Class Counsel must send information to class members who have registered 

on Class Counsel’s web site (numbering approximately 80,000 as of the date of approval) and to 

a broad range of Indigenous governing bodies and representative organizations. It must also 

continue “visits to local communities as Class Counsel may be invited to attend.” Argyle, on its 

part, must maintain the web site, Facebook page and Twitter account and must develop content 

for a wide variety of media. Thus, beyond Class Counsel’s duty to offer information sessions in 

Indigenous communities when invited, the notice plan does not require that individual, in-person 

notice be given to class members. 
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(b) Class Member Assistance 

[83] Two measures were intended to provide class members with assistance in the claims 

process. 

[84] First, with respect to legal advice, section 13.03(1) of the Agreement reads as follows: 

Class Counsel agrees that it will provide legal advice to Survivor 
Class Members on the implementation of this Settlement 
Agreement, including with respect to the payment of 
compensation, for a period of four (4) years after the 
Implementation Date. 

[85] Section 13.03(2) states that this service will be provided at no cost to class members. This 

is also reflected in the short-form notice of settlement, which states that “Class Counsel will be 

available to assist you in the completion of Claims Forms at no cost.” 

[86] The second measure derives from an amendment to the notice plan in July 2020. The 

parties undertook to propose improvements to the notice plan after a few weeks of 

implementation. The amendment also reflected the demand for in-person assistance and the 

anticipated barriers resulting from the COVID-19 pandemic. According to this amendment, 

Argyle was to develop a Claimant Assistance Plan, pursuant to which 45-minute one-on-one, in-

person assistance sessions were to be provided to class members in selected Indigenous 

communities over multi-day events. It was anticipated that approximately 11,000 class members 

could benefit from these sessions. 
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(3) Was the Benefit Delivered? 

[87] This brings us to the crux of the case. Were class members deprived of the benefit of the 

agreement, either because of the COVID-19 pandemic or for other reasons? 

[88] Like anyone seeking relief from the courts, the Moving Parties bear the burden of proof. 

It must be emphasized that the Moving Parties are not seeking any form of individual relief. It is 

true that, at the hearing, they insisted on an alternative form of relief that would direct the Claims 

Administrator to accept all individual claims beyond the Claims Deadline. While an individual 

decision would be made in each case, the Claims Administrator would be directed to presume 

that certain circumstances common to all class members, such as the COVID-19 pandemic, 

warrant an extension in every case. There is little practical difference between this and an order 

extending the Claims Deadline. In both cases, the relief sought is class-wide. 

[89] It follows that the evidence justifying such relief must be class-wide as well. In other 

words, the Moving Parties cannot rely merely on evidence that a discrete number of class 

members were individually deprived of the benefit of the Agreement, as in the JW and NN cases. 

Rather, to justify a class-wide extension, they must show that the class was deprived of the 

benefit of the Agreement because a substantial proportion of its members were prevented from 

filing a claim. In other words, the evidence must be commensurate with the relief sought, and 

there is “a high bar for judicial intervention”: JW, at paragraph 28. I will now turn to a review of 

the evidence in this regard. 
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(a) Evidence Regarding Individual Cases 

[90] The first category of evidence consists of the personal observations of the Moving 

Parties’ affiants. In their affidavits, Ms. Hill and Ms. Martin state that they believe that many 

class members have not been able to file a claim because they were unaware of the settlement or 

because of the barriers described above. They have met people who missed the deadline or who 

initially sought assistance and then did not come back. According to Ms. Martin, this may affect 

disproportionately those who are experiencing homelessness, who struggle with addiction, are 

incarcerated or reside outside Canada. 

[91] While I do not doubt the sincerity of Ms. Hill’s and Ms. Martin’s assertions, they do not 

allow me to draw class-wide conclusions regarding the inability of a substantial portion of the 

class to file claims. For example, Ms. Martin states that Six Nations assisted approximately 600 

class members in preparing their claims. While she expresses the belief that many other class 

members did not submit a claim, she does not provide any estimate of their number nor any 

information that would allow me to assess the magnitude of the problem.  

[92] Undoubtedly, some class members were not able to file their claims before the deadline. 

Without more, however, this does not constitute a breakdown of the Agreement or a failure to 

provide the benefits promised by the Agreement. One must acknowledge that in a settlement of 

this kind, there will be a certain number of class members who will never make a claim. 

Perfection is not required and the benefits the settlement affords to the class as a whole must be 
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balanced against some members’ inability to make a claim: Fontaine, at paragraph 62. In 

particular, where there is a deadline, it is inevitable that some members will miss it. 

[93] On the basis of the observations of Ms. Hill and Ms. Martin, I cannot conclude that a 

significant proportion of class members were unable to file claims before the Claims Deadline or 

that there has been a class-wide failure to provide the benefits promised by the Agreement. 

[94] The Plaintiffs argue that a negative inference should be drawn from the fact that the 

Moving Parties did not bring evidence from a single class member who was not properly notified 

about this action or was unable to file a claim before the Claims Deadline. I decline to do so. It 

should be obvious that class members who lack knowledge of this action or are not ready to file 

their claim are unlikely to identify themselves to the Moving Parties. Even if such persons were 

known to the Moving Parties, it is unlikely that they would be willing to provide evidence in a 

public proceeding. Confidentiality would be lost. Moreover, if a class member has not yet 

recovered memory of their abuse in day schools, by definition this is not susceptible of being put 

in evidence. Realistically, the Moving Parties cannot be expected to offer direct evidence from 

class members who have been unable to file a claim. They are, however, required to offer some 

evidence demonstrating the scope of the problem. 

(b) Take-Up Rate 

[95] In a class action, the take-up rate is the proportion of class members who actually file a 

claim and receive compensation. The take-up rate is often considered a measure of the success of 
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the claims process: Catherine Piché, L’action collective: ses succès et ses défis (Montreal: 

Thémis, 2019) at 137. 

[96] The fact that approximately 185,000 claims were filed while the class size was estimated 

at 127,000 may be viewed as a sign of tremendous success. It may also mean that the class size 

estimate was flawed. Indeed, the Moving Parties filed the expert report of Dr. Nathan Taback, 

who alleges that Mr. Gorham’s class size estimate suffers from a number of methodological 

flaws. Therefore, the Moving Parties ask me to give no weight to Mr. Gorham’s estimate and to 

assume that the class is actually much larger than the 185,000 persons who have filed claims. 

They also ask me to order a study that, using a methodology put forward by Dr. Taback, would 

produce a more accurate estimate of the class size. The Plaintiffs and Defendant, on their part, 

argue that the actual number of claims is within the range identified by Mr. Gorham and that 

there is no cause for concern. 

[97] In my view, while class size was likely underestimated, this alone does not warrant any 

inference regarding the actual class size nor a finding that a substantial proportion of class 

members were unable to file a claim. 

[98] Let us begin with the degree to which the class size was likely underestimated. At the 

outset, it must be emphasized that the finding of underestimation flows entirely from the 

discrepancy between Mr. Gorham’s estimate and the actual number of claims filed. Mr. Gorham 

concluded that there were from 120,000 to 140,000 class members who were alive in 2017, with 

a “best estimate” at 127,000. However, two adjustments must be made to enable a proper 
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comparison with the number of claims actually filed. The Agreement defines the class as 

including former students who were alive in 2007, not 2017. Thus, former students who died 

between 2007 and 2017 should be added to the estimate. The evidence contains statements to the 

effect that about 1,800 to 2,000 class members pass away every year, which would suggest an 

upwards adjustment of 18,000 to 20,000. This is compatible with the information given by the 

parties at the hearing that about 10% of the claims are made by estates. The other adjustment 

pertains to the fact that a proportion of the claims are rejected. At present, this proportion is very 

small, but the defendant suggested that it might increase because the claims that are still in 

process are more likely to be rejected for lack of proper documentation. Although the latter 

component remains speculative at this stage, I accept that the gap between the high bound of the 

estimate and the number of claims is smaller than it appears and might possibly be less than 

20,000. Even then, it remains that the class size was most likely underestimated. 

[99] This finding, however, does not assist the Moving Parties. The fact that the number of 

persons who filed a claim is larger than Mr. Gorham’s estimate merely shows that the estimate is 

unreliable. It says nothing about persons who did not file a claim. It does not prove the actual 

size of the class. It does not show that there remains a large number of class members who were 

unable to file claims. Thus, it does not support a finding that the class has been deprived of the 

benefits of the Agreement. 

[100] Nor is Dr. Taback’s evidence useful in this regard. While Dr. Taback criticizes certain 

aspects of Mr. Gorham’s methodology, he never asserts that the alleged shortcomings result in an 

overestimation or an underestimation. At most, Dr. Taback suggests that not enough is known 
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about the provenance of the data used by Mr. Gorham and that the latter should have given a 

more fulsome justification for the assumptions he made when data was missing. Moreover, Dr. 

Taback’s criticism appears trivial in certain respects, for example when he concludes that 20% of 

the data is flawed, based mainly on a discrepancy of 705 pupils in 1957–1958, or when he 

highlights what amounts to a discrepancy of at most 3% for the years 1922–1929 and 1938–

1944. Dr. Taback, however, does not put forward his own estimate of the size of the class, nor 

does he try to estimate the magnitude of the error caused by the alleged methodological flaws in 

Mr. Gorham’s estimate. Quite simply, the Moving Parties have not brought any positive 

evidence of the size of the class. 

[101] In the end, the Moving Parties’ assertion that the class could be much larger than the 

185,000 persons who filed a claim is based on mere speculation. For example, at the hearing, 

counsel relied on 2016 census figures regarding the Indigenous population in Canada to 

hypothesize that the class could be as large as 400,000 persons. There is absolutely no basis in 

the evidence for such speculation. As mentioned above, Dr. Taback does not offer any estimate 

of the size of the class and nothing in his report supports a figure three times higher than Mr. 

Gorham’s estimate. Moreover, it is well known that there has been a substantial increase in the 

Indigenous population over the last 30 years, because of both natural increase and successive 

reforms to the registration provisions of the Indian Act. Yet the last day schools closed about 30 

years ago. Therefore, speculation based on today’s figures is bound to be misleading. 

[102] What, then, is the significance of the fact that 185,000 claims were filed? In my view, this 

shows that a very significant number of class members were either unaffected by the barriers 
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described above or were able to overcome them before the Claims Deadline. Even though I am 

unable to calculate the size of the class or the take-up rate, the large number of claims filed is a 

relevant factor when assessing the Moving Parties’ submissions regarding insufficiency of notice 

and support. This is not a situation where only a small proportion of the estimated class filed 

claims. 

(c) Insufficiency of Notice 

[103] The Moving Parties rely on the expert report of Todd Hilsee, a well-known class action 

notification expert, for the proposition that the notice plan was deficient and that the COVID-19 

pandemic only made things worse. In my view, however, Mr. Hilsee’s evidence is directed 

mainly at the sufficiency of the notice plan approved by the Court, which is not grounds for the 

Court’s intervention at this late stage. 

[104] Mr. Hilsee oversaw the notice plan for the IRSSA. In his affidavit, he indicates that this 

plan included an individualized in-person component, which saw a team of 15 persons “fan out 

across Canada” to hold information sessions in more than 600 communities. He states that more 

than 26,000 class members were reached in this manner. However, the Agreement in the present 

case does not provide for any form of in-person, individualized notice. In his opinion, this is a 

shortcoming that justifies an extension of the Claims Deadline. 

[105] Mr. Hilsee’s opinion, however, overlooks the fact that Justice Phelan approved the notice 

plan in spite of the lack of an individualized, in-person component. The Court can only exercise 

its supervisory jurisdiction if there has been a failure to deliver the benefits contemplated by the 
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Agreement, including the notice plan. Criticizing the notice plan that was approved does not 

show that it was not implemented or that its benefits were not delivered. 

[106] Likewise, Mr. Hilsee’s criticism of the use of “free media tactics” to raise awareness 

about the settlement misses the mark. This was contemplated by the notice plan. Any criticism 

should have been made at the settlement approval hearing. Moreover, such methods were used 

alongside other methods of notice, which, contrary to “free media tactics,” include the Court-

approved notice of settlement. 

[107] Mr. Hilsee does not assert that there was a failure to implement any component of the 

notice plan as approved. Nor does he provide evidence that a substantial number of class 

members ignored the existence of the settlement. He does not attempt to measure the real-world 

effectiveness of the notice plan. While he mentions the COVID-19 pandemic, he does not 

explain its impact on the notice plan, which did not include an in-person component. Quite 

simply, there is no evidence that the notice plan was not implemented as promised or was 

ineffective. 

[108] Beyond Mr. Hilsee’s evidence, the Moving Parties made a number of assertions 

regarding the inadequacy of the notice plan. Ms. Hill commented that she found presentations 

made by class counsel to be confusing, in particular because they could have encouraged class 

members to make their claims at Level 1 instead of the higher levels. However, this criticism 

appears to be directed mainly at the existence of incentives to claim at Level 1 rather than the 

presentations themselves. To the extent that this relates to the phenomenon of progressive 
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disclosure, this was addressed in the Waldron matter. In the absence of more precise evidence 

regarding the contents of the presentations, this falls short of proving a systemic failure to 

provide adequate notice to class members.  

[109] Chief Hill stated that the COVID-19 pandemic restricted “word of mouth” 

communication, which is so important in Indigenous communities. Yet, interpersonal 

communications were not entirely shut out during the pandemic, and constitute only one of 

several means by which class members were to be reached. 

[110] Rather, the fact that 185,000 persons filed claims strongly suggests that the notice plan 

was effective, in spite of the criticisms brought forward by Chief Hill, Ms. Hill and Mr. Hilsee. 

To this obvious inference, Mr. Hilsee simply replies, “something must be wrong, either with the 

settling parties’ estimate of the class size and/or whether the claims received truly reflect the 

harms suffered by Class members.” But one cannot brush aside an inconvenient fact so easily. 

Even though the class size was likely underestimated, the filing of claims by 185,000 persons 

makes it very difficult to find that there has been a failure to provide the benefits of the 

Agreement in relation to the notice plan. 

(d) Lack of Individualized Assistance 

[111] The main theme of the Moving Parties’ submissions is that class members needed 

individualized in-person assistance to complete the claim form and that the unavailability of such 

assistance prevented many of them from filing a claim. Once again, this submission must be 
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assessed not against a standard of perfection, but in light of what was promised in the 

Agreement. 

[112] With respect to individualized assistance, the Agreement promised two main things. First, 

class counsel undertook to provide legal assistance to class members for a four-year period after 

the implementation date. Second, as a result of the amendment approved by Justice Phelan in 

July 2020, Argyle was to hold community support sessions in approximately 60 Indigenous 

communities and large urban centres. During these sessions, a team of support workers were to 

offer class members 45-minute, one-to-one sessions in order to help them with the claims 

process. 

[113] There is no serious issue that these benefits were delivered. Class counsel’s quarterly 

reports describe, albeit in summary form, the legal advice provided to individual class members. 

While Ms. Hill recounts an unsatisfactory experience with calling class counsel, the evidence 

before me does not show that, on a class-wide basis, class counsel failed to provide the services 

promised or that these services were inadequate. 

[114] Likewise, while the community support sessions were suspended with the beginning of 

the COVID-19 pandemic, they resumed in January 2021. The list found in appendix B to Chief 

Hill’s affidavit shows that 29 sessions were held in January-March 2020 and 62 more sessions 

were held after January 2021. There is no evidence that these sessions were inadequate in any 

way. One such session took place at Six Nations on November 7-8, 2021. Other than to say that 

the event was organized on short notice and that the turnout was “fairly low,” Ms. Hill provides 
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little evidence that this session did not fulfil the promise made in the Agreement and its July 

2020 amendment. 

[115] Rather, the Moving Parties’s submissions are tantamount to taking their efforts to help 

Six Nations members as a benchmark for what the Agreement should have provided. This is 

illustrated by Ms. Hill’s description of the steps she takes when assisting a class member: 

When people asked me for help, I began by inviting them over, 
offering them a tea, and talking with them until they felt 
comfortable. I helped survivors identify their support network 
before we began to talk about their memories. I made sure they had 
at least three places to turn, and I always offered myself to be one 
of those supports. They had my phone number so that they could 
call me when they needed. It was common for the survivors I 
assisted to have difficult emotional reactions to their memories, the 
same way I did. They needed to know that they had a relationship 
with me, and that I would be available whenever they needed to 
talk, even in the middle of the night.  

To understand their narrative, I would start by asking them about 
their first year at the IDS – usually kindergarten or grade 1—and 
then go through each grade. I would ask them questions about 
more mundane things like taking the bus, what they had for lunch, 
what games they played. People remembered much more, and 
were able to organize and process their memories more, when they 
were able to focus on their school experiences this way. Often, 
survivors glossed over the traumatic aspects of their experience. I 
would gently direct them to the places where I could identify that 
they left something out. I would take notes and help them write out 
their narrative.  

It was often difficult and tiring for survivors to discuss their 
memories of the day schools, and they would require a break from 
the process before we were finished. It could be difficult and tiring 
for me as well. The first meeting between myself and the survivor 
could last anywhere between one to three hours, depending on the 
person. Then we would stop, and I would let them decide when to 
come back and continue. Sometimes, it could take a person months 
before they were ready to resume completing their claim. 
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[116] It would be ideal if all class members could benefit from such a level of assistance. As I 

mentioned above, Ms. Hill should be commended for having volunteered her time to provide 

such assistance to a number of survivors. 

[117] There is, however, nothing in the Agreement that requires that individualized assistance 

of this nature be afforded to class members. It is true that section 9.03 of the Agreement states 

that the intent of the claims process is “to minimize the burden on the Claimants . . . and to 

mitigate any likelihood of retraumatization.” However, such a statement of intent cannot form 

the basis for requiring an individualized class member assistance program that goes far beyond 

what the parties to the Agreement contemplated. 

[118] The evidence does not show that the COVID-19 pandemic impacted class member 

assistance to a point that the benefits of the Agreement were not delivered. While the pandemic 

delayed the resumption of the community support sessions, in-person sessions were held in 2021 

and 2022 in 62 communities. Moreover, Ms. Hill and Ms. Martin were able to assist many class 

members in person despite the pandemic. Even when Six Nations’ administrative office was 

closed, Ms. Martin was able to arrange for one-on-one in-person meetings. 

[119] In sum, the evidence does not show, on a class-wide basis, that class members were 

deprived of the assistance promised in the Agreement. While more intensive forms of assistance 

could undoubtedly have been provided, these would exceed the promise of the Agreement. 
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E. Gap in the Agreement 

[120] As we have seen above, the Court’s supervisory jurisdiction may be invoked where there 

is a gap in the settlement agreement to deal with unforeseen circumstances. The Moving Parties 

argue that the COVID-19 pandemic is an unforeseen circumstance and that the Agreement is 

silent as to the consequences of such an event on the claims process. In essence, the Moving 

Parties are asking me to imply a term in the Agreement allowing for an extension of the Claims 

Deadline where the claims process is affected by a significant public health crisis. 

[121] I cannot agree with this submission. The lack of a specific provision allowing for an 

extension of the Claims Deadline in cases of unforeseen circumstances does not constitute a gap 

in the Agreement. It simply means that the parties did not intend to provide extensions beyond 

the six-month limit set forth in sections 28–31 of schedule B. These provisions allow for 

extensions in individual cases, in particular in “exceptional circumstances,” which may include 

the impacts of the COVID-19 pandemic on a class member. 

[122] Moreover, it is far from clear that the COVID-19 pandemic had the degree of impact on 

the claims process that the Moving Parties assert. As explained above, the notice plan did not 

depend on in-person activities. More than 60 in-person community support sessions took place 

during the pandemic. While I accept that the pandemic may have slowed down a wide variety of 

processes, it remains that class members had two years and a half (plus a six-month extension) to 

file their claims, and that close to 185,000 of them did so before the ultimate deadline. The facts 

do not support the assertion that the pandemic amounts to force majeure justifying a class-wide 
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extension. In saying this, I do not wish to prevent individual class members from asserting 

personal circumstances related to the COVID-19 pandemic to support a request for deadline 

extension for no more than six months. 

F. Independent Review of Take-Up Rate 

[123] The Moving Parties also ask the Court to order an independent assessment of the take-up 

rate or, perhaps more accurately, a new estimate of the class size, according to the method 

suggested by Dr. Taback. They state that Mr. Gorham’s estimate is unreliable and that, as a 

result, the Court can have no confidence that the take-up rate is acceptable. If the independent 

assessment reveals that it is not, then this could form the basis for a request for further measures. 

[124] This request is based on a misconception of the supervisory role of the Court. It is not for 

the Court to undertake its own investigation of the claims process. The parties obtained an 

estimate of the class size to assess their potential liability and to help set the financial parameters 

of the settlement. The Agreement does not set any minimum take-up rate nor does it provide for 

any particular measures if a specific level is not achieved. The Moving Parties have refrained 

from stating what, in their view, would be an acceptable take-up rate. The Court cannot, without 

amending the agreement, add a process whereby the claims deadline is indefinitely extended 

until an unspecified target is met. 

[125] In addition, I am far from convinced that the method proposed by Dr. Taback would 

provide accurate figures in a reasonable time. The entirety of Dr. Taback’s description of this 

method is found in the following few lines: 

20
23

 F
C

 1
09

3 
(C

an
LI

I)



 

 

Page: 45 

Another approach to estimating the take up rate is to survey areas, 
such as reserves, of Canada where people that attended Federal 
Day Schools are known have lived.  One strategy for a reserve 
with a land membership office is as follows: 

a. Use data from land membership office to estimate the total 
number of status members that attended federal day schools. 

b. Develop an outreach strategy to encourage community members 
that attended federal day schools to consent to an interview with 
the reserve. 

c. Encourage community members to reach out to other 
community members who might be part of the class. 

d. Record relevant data from these interviews (e.g., name of 
school, dates attended, has a claim been filed, if yes when was it 
accepted? If no, why not?). 

This prospective approach for surveillance of take-up using 
community partners is one way to reach former Federal Day 
School students that are unlikely to be reached by traditional 
outreach strategies that rely on traditional media. This method of 
sampling is called Snowball Sampling and is often used to recruit 
members of a group that are difficult to locate (e.g., homeless 
people, people incarcerated). 

[126] Such a short description does not show much awareness of the hurdles that would face 

the proposed investigation. Dr. Taback’s curriculum vitae does not mention any experience 

working with Indigenous communities. The use of the concept of “land membership office” 

suggests a lack of familiarity with these communities. Dr. Taback does not provide any realistic 

assessment of the availability of reliable data from the sources he has in mind. He does not 

explain how data derived from snowball sampling can generate quantitative findings nor how 

many communities would need to be surveyed to produce accurate results. It is purely 

speculative to assert that his proposed method would produce a better estimate of the class size 

than Mr. Gorham’s. 
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III. Disposition 

[127] For the foregoing reasons, while the Moving Parties are granted leave to participate in 

this action, their motion is dismissed. Contrary to the interpretation they put forward, the 

Agreement does not allow for an indefinite extension of the time limit to make claims. The 

evidence they brought does not show that there was, on a class-wide basis, a failure to provide 

notice or class member assistance as promised by the Agreement. The fact that the Agreement 

does not provide for an extension of time beyond the six-month extension period does not 

constitute a gap. Lastly, there are no grounds to order an independent review of the take-up rate. 

[128] In closing, it bears emphasizing that this decision should not be taken as a dismissal of 

the concerns put forward by the Moving Parties. Nor is it an exhaustive assessment of the degree 

to which the Agreement was successful in mitigating the barriers to access to justice described 

above. Rather, the Court’s task was to decide whether the evidence brought by the Moving 

Parties satisfied the high threshold for the exercise of the Court’s supervisory jurisdiction, 

especially given the nature of the relief sought. Once the Court finds that the Moving Parties 

failed to meet this threshold, it is not its role to comment further. Others are in a better position 

to conduct a more fulsome assessment of the claims process. The Court can only express the 

hope that the experience gained in this proceeding, whether positive or negative, will be useful in 

the design of future class action settlements. 
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ORDER in T-2169-16 

THIS COURT ORDERS that  

1. Audrey Hill is granted leave to participate in the present action for the purposes of 

bringing the present motion. 

2. Six Nations of the Grand River Elected Council is granted public interest standing for the 

purposes of bringing the present motion. 

3. The motion is dismissed. 

"Sébastien Grammond" 
Judge 
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T-1120-21 

BETWEEN: 

ASSEMBLY OF FIRST NATIONS AND 
ZACHEUS JOSEPH TROUT 

Plaintiffs 

and 

THE ATTORNEY GENERAL OF CANADA 

Defendant 

REASONS FOR SETTLEMENT APPROVAL ORDER 

[1] This settlement is the culmination of a 15-year-long proceeding before the Canadian 

Human Rights Tribunal and three class actions concerning Canada’s chronically underfunded and 

discriminatory First Nations Child and Family Services [FNCFS] program on reserves and in the 

Yukon, and Canada’s failure to provide non-discriminatory access to essential health and social 
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services. This $23.34 billion, First Nations-led settlement represents a monumental step towards 

reconciliation and will provide life-changing relief to hundreds of thousands of marginalized First 

Nations youths and families. 

[2] The Plaintiffs brought a motion, on consent and pursuant to Rule 334.29 of the Federal 

Courts Rules, SOR/98-106 [Rules], for an order approving the final settlement agreement executed 

by the Plaintiffs and the Defendant on April 19, 2023 and as amended by way of Addendum dated 

October 10, 2023 [Final Settlement Agreement] and approving an honorarium for the 

representative plaintiffs. 

[3] At the hearing of the motion on October 24, 2023, I advised the parties that I would be 

issuing an order approving the Final Settlement Agreement and granting the requested honoraria, 

with reasons to follow. My Order was issued on November 3, 2023 and I am now providing herein 

my reasons for doing so. 

I. Background 

A. Nature of the claim and history of the litigation 

[4] In the underlying proceedings, the Plaintiffs advanced claims for two related categories of 

discriminatory conduct: 

A. Canada chronically underfunded the FNCFS program on reserves and in the Yukon, 
and operated it in a discriminatory manner, which systemically incentivized the 
removal of First Nations children from their families, communities and cultures; and 
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B. Canada failed to provide non-discriminatory access to essential health and social 
services, in breach of section 15 of the Canadian Charter of Rights and Freedoms and 
Jordan’s Principle. 

[5] In relation to the first category (the removed child claims), the Plaintiffs state that, for 

decades, Canada underfunded child and family services for First Nations children living on reserve 

and in the Yukon. In particular, Canada underfunded supportive prevention services that would 

allow First Nations children to remain in their homes. At the same time, Canada funded the 

removal of those children from their families and communities, which created a perverse incentive 

– namely, children had to be removed from their homes to receive public services that were 

available to children off reserve. 

[6] The removal of children from their home causes severe and often permanent trauma. As 

such, it is typically only employed as a measure of last resort. However, in the case of First Nations 

children on reserve and in the Yukon, it became a measure of first resort due to the underfunding 

of services, resulting in the staggering overrepresentation of First Nations children in state care. 

[7] The Plaintiffs state that this underfunding persisted despite: (a) the heightened need for 

such services on reserve due to the inter-generational trauma inflicted on First Nations people by 

the legacy of the Indian residential schools and the Sixties Scoop; and (b) Canada’s knowledge of 

the deficiencies in the FNCFS program based on numerous governmental and independent reports 

detailing these significant deficiencies, the inequities in the FNCFS program and their harmful 

impacts on First Nations people. 
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[8] The Plaintiffs state that the incentive to remove First Nations children from their homes 

has caused traumatic and enduring consequences for First Nations children (including the 

Representative Plaintiffs), many of whom already suffer the effects of trauma inflicted by Canada 

on their parents, grandparents and ancestors by Indian residential schools and the Sixties Scoop. 

[9] In relation to the second category (the essential services claims), the Plaintiffs state that 

Canada failed to provide First Nations children with adequate and non-discriminatory access to 

essential health and social services and products, contrary to Jordan’s Principle. Jordan’s Principle, 

named after Jordan River Anderson (a First Nations child born with complex illnesses), is a legal 

obligation requiring that the government department first presented with a request for essential 

services by a First Nations child must pay for those services before arguing over which level of 

government or which department should pay. The Plaintiffs state that, notwithstanding that Canada 

has acknowledged its legal obligation to comply with Jordan’s Principle, Canada ignored this 

obligation for decades and denied crucial health and social services and products to many First 

Nations children. 

[10] On March 4, 2019, Xavier Moushoom commenced a proposed class action proceeding 

(Court file no. T-402-19) seeking compensation for children who had suffered discrimination 

related to the FNCFS program since April 1, 1991 and the discriminatory delivery of essential 

services and non-compliance with Jordan’s Principle since April 1, 1991 [Moushoom Class 

Action]. Jeremy Meawasige, by his litigation guardian, Jonavon Joseph Meawasige (and prior to 

him, their late mother Maurina Beadle) and Jonavon Joseph Meawasige were subsequently joined 

as representative plaintiffs. 
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[11] On January 28, 2020, the Assembly of First Nations [AFN] and a number of proposed 

representative plaintiffs commenced a second proposed class action proceeding (Court file no. T-

141-20) [AFN Class Action], which overlapped with the Moushoom Class Action. The 

representative plaintiffs in the AFN Class Action are Ashley Dawn Louise Bach, Karen Osachoff, 

Melissa Walterson, Noah Buffalo-Jackson (by his litigation guardian, Carolyn Buffalo), Carolyn 

Buffalo and Dick Eugene Jackson (also known as Richard Jackson). 

[12] On July 7, 2021, the Moushoom Class Action and the AFN Class Action were consolidated 

[Consolidated Action], on consent. However, the parties agreed to remove from the consolidated 

action claims relating to delays, denials or gaps in the provision of essential services before 

December 11, 2007 and that such claims would be addressed in a separate proceeding to be 

commenced by Zacheus Trout and the AFN. At that point in time, Canada took the position that 

Jordan’s Principle did not exist prior to December 12, 2007 (when the House of Commons passed 

a motion in support of Jordan’s Principle) and therefore opposed the certification of any claims 

before December 12, 2007. 

[13] On July 16, 2021, Mr. Trout and the AFN commenced a proposed class action (Court file 

no. T-1120-21) dealing with the claims previously advanced in the Moushoom Class Action 

relating to delays, denials and gaps in the provision of essential services between April 1, 1991 

and December 11, 2007 [Trout Class Action]. The Trout Child Class is named in memory of Mr. 

Trout’s two late children, Sanaye and Jacob Trout. 
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[14] On November 26, 2021, the Consolidated Action was certified as a class proceeding on 

consent. 

[15] Canada subsequently abandoned its opposition to the pre-December 12, 2007 claims and 

on February 11, 2022, the Trout Class Action was also certified as a class proceeding on consent. 

B. Relationship between these actions and the proceedings before the Canadian Human 
Rights Tribunal 

[16] In 2007, the AFN and the First Nations Child and Family Caring Society of Canada [Caring 

Society] filed a complaint with the Canadian Human Rights Commission [Commission] against 

Canada. On October 14, 2008, the Commission referred the complaint to the Canadian Human 

Rights Tribunal [Tribunal]. 

[17] The allegations in the Consolidated Action duplicated, in part, allegations first made before 

the Tribunal on behalf of: (a) First Nations children removed and placed off-reserve between 2006 

and 2022; (b) First Nations children who faced a denial, delay or gap in the provision of essential 

services (breaches of Jordan’s Principle) between 2007 and 2017; and (c) some caregiving parents 

and grandparents of those children. 

[18] After a 70-day hearing with 25 witnesses and 500 documentary exhibits, on January 26, 

2016, the Tribunal found that Canada violated section 5 of the Canadian Human Rights Act, RSC, 

1985, c H-6 [CHRA] in two ways: (i) the FNCFS program discriminated against First Nations 

children and families on reserve and in the Yukon, resulting in inadequate fixed funding that 
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hindered the delivery of culturally appropriate child welfare services, created incentives for its 

agencies to take First Nations children into care, and failed to consider the unique needs of First 

Nations children and families; and (ii) Canada discriminated by taking an overly narrow approach 

to Jordan’s Principle, which resulted in service gaps, delays, and denials [Merit Decision]. The 

Merit Decision recognized that Canada’s discriminatory funding practices caused First Nations 

children and families living on reserves and in the Yukon to suffer. 

[19] The Tribunal ordered that Canada immediately cease its discriminatory practices and 

engage in any reforms needed to bring itself into compliance with the Merit Decision, and 

immediately implement Jordan’s Principle’s full meaning and scope. Finally, the Tribunal sought 

submissions from the parties regarding remedies. 

[20] Neither Canada nor the complainants sought judicial review of the Merits Decision, which 

became final on March 2, 2016. 

[21] In March 2019, the CHRT returned to the question of remedy. Canada made submissions 

opposing entitlement to individual compensation on the basis that the Tribunal lacked jurisdiction. 

In September 2019, the Tribunal rejected Canada’s arguments and ordered Canada to provide 

compensation in the amount of $40,000.00 plus interest to those children and their caregiving 

parents and grandparents who were affected by Canada’s discriminatory underfunding of family 

and child services or by its narrow application of Jordan’s Principle (as provided in the Merits 

Decision) [Compensation Decision]. 
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[22] Canada sought judicial review of the Compensation Decision. In September 2021, the 

Federal Court dismissed Canada’s application for judicial review of the Compensation Decision. 

In its decision, this Court urged the parties to work towards achieving a fair and just settlement. 

Canada appealed this Court’s judicial review decision. Canada agreed to withdraw it appeal on 

approval of the Final Settlement Agreement. 

C. Settlement Negotiations 

[23] Starting in 2019, the parties to the class action proceedings engaged in various forms of 

settlement negotiations. 

[24] From November 2020 to September 2021, the parties to the Consolidated Action engaged 

in mediation before Justice Leonard Mandamin. The negotiations covered not only compensation 

for certain classes in the Consolidated Action but also long-term reform. During this time, Canada 

refused to engage in negotiations regarding the Trout Class Action. The parties were unable to 

reach an agreement and Class Counsel sought to advance the litigation. 

[25] In November of 2021, the parties to the Consolidated Action agreed to enter into further 

negotiations facilitated by the Honourable Murray Sinclair. Toward the end of these negotiations, 

Canada agreed to include the Trout Class Action in the settlement discussions. 

[26] On December 31, 2021, the Plaintiffs and Canada reached an agreement in principle, which 

set out the principal terms of their agreement to settle all of the class actions. Canada made 

agreement on compensation conditional on the Tribunal parties concurrently reaching an 
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agreement on long-term reform of the federal First Nations child welfare system. A separate 

agreement in principle was concluded on long-term reform, which does not form part of the 

settlement before the Court on this motion. 

[27] After several months of negotiations, the parties executed a final settlement agreement 

dated June 30, 2022 [First Agreement], which provided for a total settlement amount, excluding 

legal and administrative fees, of $20 billion. The First Agreement was conditional on the Tribunal 

confirming that the First Agreement satisfied the Compensation Decision and related 

compensation orders. 

[28] On July 22, 2022, the AFN and Canada brought a joint motion to the Tribunal for 

confirmation that the First Agreement satisfied the Compensation Decision and related 

compensation orders. The Caring Society and the Commission opposed the joint motion. 

[29] On October 24, 2022, the Tribunal issued a letter decision dismissing the joint motion, with 

full reasons following on December 20, 2022. In its full reasons, the Tribunal found that, while the 

First Agreement substantially satisfied the Tribunal’s Compensation Decision and related 

compensation orders, it did not fully satisfy them in four material respects: 

A. First Nation children ordinarily living on a reserve who were voluntarily sent by their 
caregivers to stay with non-family off-reserve (the parties have now named this group 
“Kith”) were entitled to compensation. 

B. The estates of deceased parents and grandparents of affected children were entitled to 
compensation. 

C. While affected children were limited to the Tribunal’s damages cap of $40,000.00, 
certain parents and grandparents who had more than one child affected were entitled 
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to that amount for each child—meaning that if, for example, a father had four children 
removed from his care, he should be entitled to $160,000.00. 

D. The Tribunal needed more certainty and clarity on the parties’ approach to Jordan’s 
Principle and a longer opt-out period. 

[30] After further rounds of negotiation between January and April 2023, the parties and the 

Caring Society reached an updated agreement on April 19, 2023 that was ultimately formalized in 

the Final Settlement Agreement. The Final Settlement Agreement addressed the four issues raised 

by the Tribunal and added $3.34 billion (for a total of $23.34 billion) in compensation to cover the 

additional requirements. 

[31] On June 30, 2023, the AFN and Canada brought a fresh joint motion before the Tribunal 

for an order that the Final Settlement Agreement satisfied the Compensation Decision and related 

compensation orders, which order was granted. 

D. Key provisions of the FSA 

[32] Under the terms of the Final Settlement Agreement, Canada will pay $23,343,940,000 to 

settle the claims of the Class in the Consolidated Action and the Trout Class Action, which the 

parties advise is the largest class action settlement in Canadian history. 

[33] The Final Settlement Agreement provides for nine classes with a combined estimated 

membership total of over 300,000 individuals, with the following simplified definitions: 

A. “Removed Child Class” means all First Nations individuals who (i) while under the 
age of majority, and (ii) while they, or at least one of their caregivers were ordinarily 
resident on reserve or living in the Yukon, (iii) were removed from their home by child 
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welfare authorities or voluntarily placed into care between April 1, 1991 and March 
31, 2022, and (iv) whose placement was funded by Indigenous Services Canada. 

B. “Removed Child Family Class” means all brothers, sisters, mothers, fathers, 
grandmothers and grandfathers of a member of the Removed Child Class at the time 
of removal. 

C. “Essential Service Class” means all First Nations individuals who, between December 
12, 2007 and November 2, 2017, did not receive from Canada an essential service 
(whether by denial or service gap) relating to a confirmed need, or whose receipt of an 
essential service relating to a confirmed need was delayed by Canada on grounds 
including a lack of funding or jurisdiction, or as a result of a service gap or 
jurisdictional dispute. 

D. “Jordan’s Principle Class” means all members of the Essential Service Class who 
experienced the highest level of impact (including pain, suffering or harm of the worst 
kind). 

E. “Jordan’s Principle Family Class” means all brothers, sisters, mothers, fathers, 
grandmothers or grandfathers of a member of the Jordan’s Principle Class at the time 
of the delay, denial or service gap. 

F. “Trout Child Class” means all First Nations individuals who, between April 1, 1991 
and December 11, 2007, did not receive from Canada an essential service (whether by 
denial or service gap) relating to a confirmed need, or whose receipt of an essential 
service relating to a confirmed need was delayed by Canada on grounds such as a lack 
of funding or jurisdiction, or a result of a service gap or jurisdictional dispute. 

G. “Trout Family Class” means the brothers, sisters, mothers, fathers, grandmothers or 
grandfathers of a member of the Trout Child Class at the time of the delay, denial or 
service gap. 

H. “Kith Child Class” means First Nations Children placed with an unpaid non-family 
caregiver off-reserve during the Removed Child Class Period at a time when a child 
welfare authority was involved in the First Nations Child’s case. 

I. “Kith Family Class” means the caregiving parents or, in the absence of caregiving 
parents, the caregiving grandparents of an Approved Kith Child Class Member who 
was in a placement between January 1, 2006 and March 31, 2022. 

[34] The Final Settlement Agreement sets out the criteria for entitlement to a payout for each 

Class and the principles for determining the amount that each Class Member may receive. In 

20
23

 F
C

 1
53

3 
(C

an
LI

I)



 

 

general, the Final Settlement Agreement contemplates payment of a base compensation amount, 

plus the possibility of an enhanced payment for those individuals that were most impacted by 

Canada’s discriminatory conduct. 

[35] Removed Child Class Members will receive a base compensation of $40,000.00, together 

with interest, a time value enhancement (to create parity amongst Remove Child Class Members 

accessing payouts over the course of a claims process expected to last 20 years) and a possible 

enhancement payment. The Plaintiffs and experts have identified objective factors that aggravated 

the harm suffered so as to entitle a Class Member to an enhanced payment, including the age at 

which they were removed for the first time, the total number of years spent in care, the age at 

which they exited the child welfare system, whether they were removed to receive an essential 

service relating to a confirmed need, whether they were removed from a northern or remote 

community, and the number of spells in care or the number of out-of-home placements applicable 

to a Removed Child Class Member who spent more than one year in care. Based on Class 

Counsel’s initial approach to the calculation of enhancement payments (which is subject to further 

consultation with experts and approval of the Settlement Implementation Committee), Removed 

Child Class Members who meet the criteria for multiple enhancement factors may receive total 

payouts of approximately $230,000.00. 

[36] A budget of $7.25 billion has been allocated to the Removed Child Class based on a class 

size estimate of 116,000, which was arrived at with the assistance of experts. 
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[37] Removed Child Family Class Members will receive a base compensation of $40,000.00 

(in some cases, multiplied by the number of affected children), with no enhancement payment 

available. Compensation is available for up to two caregiving parents or grandparents per child, 

with conflicts among purported caregivers to be resolved based on a pre-defined priority list. 

Caregivers who have committed sexual or serious physical abuse related to the Removed Child 

Class Member’s removal are not eligible for compensation in relation to that child. A budget of 

$5.75 billion has been allocated to the Removed Child Family Class, with a further budget of $997 

million for any multiplication of the base compensation. 

[38] Members of the Essential Service Class, Jordan’s Principle Class and Trout Child Class 

will be eligible for compensation if they had a confirmed need for an essential service and (i) they 

requested the essential service and it was denied; (ii) they requested an essential service and faced 

an unreasonable delay; or (iii) there was a service gap such that the essential service was not 

available, even if the essential service was not requested. Claimants will be required to provide 

supporting documentation that the essential service was recommended by a professional at the 

relevant time. 

[39] The Final Settlement Agreement is structured so that those who suffered greater harms 

(Jordan’s Principle Class) receive at least $40,000.00, whereas those who suffered lesser harms 

(Essential Service Class) receive at most $40,000.00. Funds will be distributed first to those who 

suffered greater harms, with the balance to be distributed pro rata to those who suffered lesser 

harms. A budget of $3 billion has been allocated to the Essential Service Class and Jordan’s 
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Principle Class, based on an estimate of 65,000 Jordan’s Principle Class Members, arrived at with 

the assistance of experts. 

[40] Compensation for the Trout Child Class Members will be made using the same guiding 

principle, with those who suffered greater harms receiving at least $20,000.00 and those who 

suffered lesser harms receiving at most $20,000.00. The compensation differential between the 

Trout Child Class Members and the Essential Service Class and Jordan’s Principle Class Members 

is rooted in the heightened litigation risk for the Trout Class Action, which advanced novel 

essential service claims, had no overlap with the Tribunal’s Compensation Decision and pre-dated 

Jordan’s Principle. A budget of $2 billion has been allocated to the Trout Child Class, based on an 

estimate of 104,000 Trout Child Class Members, arrived at with the assistance of experts. 

[41] Only caregiving parents or grandparents of an approved Jordan’s Principle Class Member 

may be entitled to compensation if they themselves suffered the highest level of impact, in which 

case they will receive a base compensation of $40,000.00, assessed using objective factors 

developed in consultation with experts. Similarly, only caregiving parents or grandparents of an 

approved Trout Class Member may be entitled to compensation if they themselves suffered the 

highest level of impact, although no set amount of compensation is prescribed in the agreement. 

Rather, the amount of compensation will be determined by the Settlement Implementation 

Committee with the assistance of an actuary. All other Jordan’s Principle Family Class Members 

and Trout Family Class Members will not receive direct compensation, but are intended to benefit 

from the cy-près fund (addressed below). A budget of $2 billion has been allocated to the Jordan’s 

Principle Family Class and the Trout Family Class. 
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[42] The base compensation entitlement of an approved Kith Child Class Member will be 

$40,000.00, with no available enhancement payments. Compensation entitlement for Kith Child 

Family Class Members follows a similar method to that applicable to certain Removed Child 

Family Class Members (with some nuances) and provides a base compensation of $40,000.00. A 

budget of $600 million has been allocated to the Kith Child Class (based on an estimated class size 

of 15,000) and a budget of $702 million has been allocated to the Kith Family Class (based on an 

estimated class size of 17,550). 

[43] With respect to the claims period, individuals who have reached the age of majority are 

entitled to file claims for up to three years following the implementation of the claims process. For 

those who are still minors, the claims period will remain open for three years following the date 

on which they reach the age of majority. The Final Settlement Agreement contains certain 

exceptions that permit the filing and payment of a claim before a child reaches the age of majority, 

and for extending the claim deadline if necessary. 

[44] The Final Settlement Agreement also establishes a First Nations-led cy-près fund endowed 

with: 

A. $50 million for supports to Class Members who did not receive direct compensation, 
funded by the interest earned on the settlement funds. These supports include: (i) 
family and community unification, reunification, connection and reconnection for 
youth in care and formerly in care; (ii) reducing the costs associated with travel and 
accommodations to visit community and family, including for First Nations youth in 
care and formerly in care, support person(s) or family members; and (iii) facilitating 
access to culture-based, community-based and healing-based programs, services and 
activities to Class Members and children of First Nations parents who experienced a 
delay, denial or service gap in the receipt of an essential service; and 
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B. $90 million for post-majority supports for high needs Jordan’s Principle Class 
Members until the age of 26 to ensure their personal dignity and well-being, funded 
by allocated settlement funds. 

[45] The Final Settlement Agreement contains a number of other key provisions and design 

features, including the following: 

A. Detailed provisions are included regarding deceased Class Members and the eligibility 
of their estates for payouts under the settlement. 

B. The implementation will be fully First Nations-led. 

C. The claims process will be trauma-informed and culturally sensitive, and has been 
approved after extensive consultations with First Nations stakeholders. Class Members 
will not need to submit to an interview or examination, which will minimize the risk 
of re-traumatization. 

D. Class Members will be provided with fully-funded supports to help them navigate the 
claims process and to address mental health, cultural, administrative, legal and 
financial needs throughout the claims process. 

E. Measures have been included to protect Class Members against predatory practices of 
non-class counsel, who have attempted in this proceeding and in other First Nations 
class action settlements to take advantage of Class Members’ lack of sophistication in 
navigating the claims process. 

F. There will be no encroachment on the settlement funds. Canada has committed to pay 
the costs of notice to the Class, Class Counsel fees, health and wellness supports, 
claims process supports, and all administration and implementation costs, over and 
above the $23.34 billion settlement fund. 

G. Canada has committed to make best efforts to ensure that: (i) payouts received under 
the Final Settlement Agreement will not impact any social benefits or assistance that 
Class Members would otherwise receive from Canada or from a province or territory; 
and (ii) compensation paid through the claims process will not be considered income 
for tax purposes. 

H. A substantial amount of the settlement funds will be invested (in accordance with the 
guidance of an Investment Committee) given the length of time over which the 
settlement will be administered. The interest and income earned on the principal 
investment is anticipated to be substantial (billions of dollars) and will be directed 
entirely to Class Members. 
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I. Canada will propose to the Office of the Prime Minister that the Prime Minister make 
a public apology for the discriminatory conduct underlying the Class Members’ claims 
and the past and ongoing harm it has caused. 

E. Notice to the Class and to Opt-outs 

[46] The notice plan for the first phase of notice related to certification, opt-out and the 

settlement approval hearing was approved by the Court on August 11, 2022 and implementation 

of the notice plan began on August 19, 2022. The dissemination of notice in accordance with the 

notice plan continued uninterrupted until August 16, 2023, when the Court approved revised 

notices providing details of the settlement approval hearing held on October 23-24, 2023. 

[47] This class action has had an opt-out period of 14 months, with an extended opt-out period 

for the Kith Child and Kith Family Classes. However, not a single Class Member has opted out of 

the Class. Sixteen completed opt-out forms were received, but upon inquiries by the Administrator 

and/or Class Counsel, it was determined that each form was submitted in error, with the Class 

Members thinking they needed to complete the form in order to receive compensation. 

F. Settlement Approval Motion 

[48] The settlement approval motion was heard on October 23-24, 2023. Extensive evidence 

was filed by the Plaintiffs in the form of the following affidavits: 

A. The affidavit of Robert Kugler sworn October 16, 2023; 

B. The affidavit of Joelle Gott sworn October 12, 2023; 
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C. The affidavit of Dean Janvier sworn October 12, 2023; 

D. The affidavit of Kim Blanchette sworn October 16, 2023; 

E. The affidavit of Janice Ciavaglia sworn September 6, 2022; 

F. The affidavit of Amber Potts sworn October 16, 2023; 

G. The affidavits of Dr. Lucyna M. Lach sworn September 6, 2022 and September 19, 

2023; 

H. The affidavit of William Colish affirmed September 2, 2022; 

I. The affidavits of Jonavon Joseph Meawasige sworn September 1, 2022 and September 

25, 2023; 

J. The affidavit of Karen Osachoff affirmed September 5, 2022; 

K. The affidavit of Ashley Dawn Louise Bach affirmed September 6, 2022; 

L. The affidavit of Melissa Walterson affirmed September 6, 2022; 

M. The affidavit of Zacheus Joseph Trout sworn September 2, 2022; 

N. The affidavit of Xavier Moushoom affirmed August 23, 2022; 

O. The affidavit of Carolyn Buffalo affirmed September 6, 2022; and 

P. The affidavit of Richard Jackson affirmed September 7, 2022. 
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[49] Canada also filed the affidavit of Valerie Gideon affirmed October 16, 2023, in support of 

the motion. 

[50] Class Members were on notice of the settlement approval motion hearing, and given an 

opportunity to express an intention to object to the Final Settlement Agreement in writing or in 

person at the hearing. No Class Member raised any objections with the Administrator in advance 

of the hearing and no Class Members objected to the settlement at the hearing of the motion. 

[51] All of the Representative Plaintiffs support the approval of the Final Settlement Agreement. 

In addition to their affidavits, a number of the Representative Plaintiffs also gave statements in 

support of the settlement at the hearing and one Class Member provided a written statement in 

support of the settlement that was read aloud at the hearing. 

II. Analysis 

[52] The two issues before the Court on this motion are as follows: 

A. Whether the Final Settlement Agreement should be approved as fair, reasonable and 
in the best interests of the Class as a whole; and 

B. Whether honoraria should be paid to the representative plaintiffs. 

A. Approval of the Final Settlement Agreement 
20

23
 F

C
 1

53
3 

(C
an

LI
I)



 

 

[53] Subsection 334.29(1) of the Rules provides that a class proceeding may be settled only with 

the approval of a judge. Once approved, the settlement binds every class or subclass member who 

has not opted out of or been excluded from the class proceeding. 

[54] The legal test to be applied in approving a class action settlement is whether the settlement 

is “fair, reasonable and in the best interests of the class as a whole.” The test for settlement is not 

perfection [see Wenham v Canada, 2020 FC 588 at para 51, aff’d 2020 FCA 186, leave to appeal 

ref’d [2021] SCCA No 2; McLean v Canada (Attorney General), 2019 FC 1075 at para 76; Merlo 

v Canada, 2017 FC 533 at para 18]. 

[55] In assessing whether a settlement meets this standard, this Court may take into account a 

number of factors, the weighing of which will vary depending on the circumstances. The non-

exhaustive list of factors to consider includes: (a) the terms and conditions of the settlement; (b) 

the likelihood of success/recovery; (c) the amount and nature of pre-trial activities, including 

investigation, assessment of evidence, production and discovery; (d) the arm’s length bargaining 

and information regarding dynamics of negotiations; (e) the recommendation of class counsel; (f) 

the communications with class members; (g) any expression of support and objections; (h) the 

presence of good faith and absence of collusion; (i) the future expense and likely duration of 

litigation; and (j) any other relevant factor or circumstance [see Tk'emlúps te Secwépemc First 

Nation v Canada, 2023 FC 327 at para 49; Wenham, supra at para 50; Tataskweyak Cree Nation v 

Canada (Attorney General), 2021 FC 1415 at para 64; Lin v Airbnb, Inc, 2021 FC 1260 at para 22; 

McLean v Canada (Attorney General), 2019 FC 1075 at para 66]. 
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[56] Settlements must be looked at as a whole. It is not open for this Court to rewrite the 

substantive terms of a settlement or assess the interests of the individual class members in isolation 

from the whole class. Settlements involve some “give and take”—even where it is difficult for the 

injured parties to see why any concessions should be made [see Tataskweyak Cree Nation, supra 

at para 63; McLean v Canada (Attorney General), 2019 FC 1075 at para 68]. 

[57] Ultimately, when approving a settlement, this Court cannot modify or alter the agreement 

of the parties—it must approve it as is, or reject it. Were it otherwise, the parties may be 

discouraged from settling the matter because their bargain might be upended by the Court [see 

McLean v Canada (Attorney General), 2023 FC 1093 at para 37; Tataskweyak Cree Nation, supra 

at para 62]. 

[58] Settlements need not be perfect, as long as they fall in the “zone of reasonableness.” To 

reject a settlement, this Court must conclude that the settlement does not fall within the range of 

reasonable outcomes. The zone of reasonable outcomes reflects the fact that settlements rarely 

give all of the parties exactly what they want, and are instead the result of compromise [see 

Tataskweyak Cree Nation, supra at para 63; McLean v Canada, 2019 FC 1075 at para 76]. 

[59] I will now consider each of the factors in relation to the Final Settlement Agreement. 

1) Terms and conditions of the settlement 

[60] A summary of the key terms and conditions of the Final Settlement Agreement is outlined 

earlier in these Reasons. 
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[61] Some of the salient features of the Final Settlement Agreement which I find underpin its 

fairness and reasonableness and demonstrate that it is in the best interests of the Class are the 

following: 

A. The Final Settlement Agreement provides for a historic level of compensation at 
$23.34 billion, ensures proportionality of compensation based on objective proxies for 
harm and favours those children who have suffered the greatest harms. 

B. The scope of the settlement is vast, providing significant amounts of compensation to 
an estimated Class of over 300,000 First Nations individuals. 

C. The Final Settlement Agreement was drafted to ensure that all settlement funds are 
available for the benefit of Class Members, with all Class Counsel fees and 
administrative and support costs paid separately by Canada. 

D. The Final Settlement Agreement contains a number of safeguards to ensure that 
compensation is paid in a manner that minimizes re-traumatization (such as by 
avoiding the need for an interview or examination of Class Members in order for them 
to advance a claim), and includes free supports to the Class Members throughout the 
claims process that are both culturally sensitive and trauma-informed. 

E. The parties have gone to extensive lengths to ensure that claimants can navigate the 
claims process without the need for assistance from non-class counsel, so as to ensure 
that Class Members receive the full value of their compensation without the deduction 
of any legal fees. The Final Settlement Agreement also contemplates a non-class 
counsel protocol aimed to ensure that vulnerable Class Members are not victimized by 
predatory legal professionals seeking a percentage of their recovery. 

F. The Final Settlement Agreement provides for a sizeable cy-près fund that will enable 
Class Members who are not eligible for direct payments to indirectly benefit from the 
settlement and to provide additional relief to high needs Jordan’s Principle Class 
Members who are beyond the age of majority. 

G. The entirety of the interest earned on the settlement funds (which is expected to be in 
the billions of dollars) will be distributed to the Class Members. 

[62] I am satisfied that the terms and conditions of the Final Settlement Agreement provide 

significant advantages to the Class Members, many of which would not have been achieved with 

the continuation of the litigation. 
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2) Likelihood of recovery/success at trial 

[63] A consideration of this issue requires a fragmentation of the claims advanced by the 

Plaintiffs. 

[64] For those claims that are also covered by the Tribunal’s Merit Decision and Compensation 

Decision, the likelihood of recovery in the litigation was far greater, even with a pending appeal 

to the Federal Court of Appeal of the dismissal of Canada’s application for judicial review of the 

Compensation Decision. 

[65] For those claims not covered by the Tribunal’s Merit Decision and Compensation Decision, 

the likelihood of recovery in the litigation was uncertain. The Trout Class Action is based on 

Canada’s discrimination prior to the recognition of Jordan’s Principle in 2007. Similarly, members 

of the Removed Child Class and the Removed Child Family Class for the period from 1991 to 

2005 and those who were apprehended from their families but placed within their communities 

were excluded from the Tribunal proceeding and therefore could not benefit from the liability 

findings made by the Tribunal. 

[66] Even if both groups of claims were ultimately successful at trial, there would remain 

uncertainty as to whether the Class Members would be entitled to recover damages in the range of 

$23.34 billion. Moreover, the additional benefits associated with the Final Settlement Agreement 

(such as a trauma-informed, culturally sensitive and First Nations-led claims process, extensive 

fully-funded supports to help Class Members navigate the claims process and to address mental 
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health, cultural, administrative, legal and financial needs, the cy-près fund and the formal request 

for a public apology from the Office of the Prime Minister) would not be recoverable at trial. 

3) Amount and nature of pre-trial activities 

[67] Neither the Consolidated Action nor the Trout Class Action proceeded past the certification 

stage. However, I am satisfied that the work that was done in the context of the Tribunal 

proceedings enabled the success of the negotiations. As acknowledged by the Plaintiffs in their 

written representations, the Tribunal proceedings provided a “wealth of knowledge about the 

case.” I am therefore satisfied that Class Counsel had a sufficient evidentiary basis upon which to 

undertake the negotiations. 

[68] Moreover, there would be a significant amount of pre-trial activities required absent a 

settlement, which is a factor that supports the approval of the settlement. 

4) Presence of arm’s length bargaining and information regarding the 
dynamics of the negotiations 

[69] The lengthy negotiations that led to the First Agreement and then the Final Settlement 

Agreement were arm’s length and adversarial in nature, involving well-respected First Nations 

jurists as mediators. The negotiations also benefited from extensive consultation with First Nations 

leadership and communities, as well as third party review, comment and criticism. 

5) Class Counsel recommendation 
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[70] Class Counsel assert that the Final Settlement Agreement is fair, reasonable and in the best 

interests of the Class Members. The various counsel comprising Class Counsel have extensive 

class action litigation experience and, importantly, extensive experience representing First Nations 

individuals. Collectively, they are alert to the unique challenges that arise in relation to mega-

settlements of this nature, including the prospects for re-traumatization. Accordingly, I give their 

recommendation substantial weight in the approval process. 

6) Communications with Class Members 

[71] The evidence before the Court is that the communications with Class Members regarding 

the Final Settlement Agreement and the hearing of the settlement approval motion has been 

ongoing, broad in reach and in compliance with the notice plan approved by the Court. In relation 

to the initial settlement approval hearing notice and the revised September 2023 notice, this 

included: 

A. Social media advertisements – over 14 million impressions, 173,456 clicks, 3,986 base 
comments and 15,356 post shares. 

B. Engagements with the First Nations Child and Family Services and Jordan’s Principle 
Class Action Facebook page – 4,233 followers, 275 engagements, 218 shares of posts 
and 105 comments. 

C. 2,902 calls to the information line. 

D. 525,0000 estimated impressions from Indigenous media placement, both digital and 
print. 

[72] The evidence further demonstrates that the AFN has provided ongoing updates to First 

Nations leadership on negotiations, the structure of the settlement and the substance of what would 
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be included in the Final Settlement Agreement, including approximately 50 briefings to the AFN 

Executive, AFN Regional Chiefs and Chiefs’ Assemblies. 

7) Expression of support and objections 

[73] All of the representative plaintiffs support the Final Settlement Agreement and not a single 

Class Member or third party has come forward to raise any objections to the settlement. Similarly, 

not a single Class Member has opted out of the class proceedings. Moreover, the evidence before 

the Court demonstrates that First Nations leadership unanimously and unequivocally supports the 

Final Settlement Agreement. 

8) Presence of good faith and absence of collusion 

[74] I am satisfied that all parties negotiated in good faith and there is no evidence whatsoever 

before the Court of any collusion on the part of any of the parties or their counsel. 

9) Future expense and likely duration of litigation 

[75] Absent a settlement, I am satisfied that continued litigation would be long, complex and 

expensive, as the litigation had not yet progressed beyond the certification stage. Moreover, I find 

that the prolonged uncertainty of the litigation would be traumatizing to Class Members. 

Eliminating such trauma by avoiding expensive and lengthy litigation is yet another tangible and 

important benefit of the settlement. 
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[76] Accordingly, I find that all of the aforementioned factors favour the approval of the Final 

Settlement Agreement as fair, reasonable and in the best interests of the Class as a whole. 

B. Payment of honoraria 

[77] Class Counsel request that an honorarium of $15,000.00 be awarded to each representative 

plaintiff to be paid out of Class Counsel’s legal fees (which will be addressed on a separate 

motion), with the exception of Ms. Osachoff, who has advised that she wishes to decline any 

honorarium awarded to her. 

[78] There is no specific provision in the Rules that governs the payment of honoraria, although 

this Court has repeatedly acknowledged that it has the discretion to award honoraria to 

Representative Plaintiffs [see Lin v Airbnb Inc, 2021 FC 1260 at paras 118-119; McLean v Canada, 

2019 FC 1077 at para 57-60; Wenham v Canada (Attorney General), 2020 FC 588 at paras 90-95; 

Condon v Canada, 2018 FC 522 at paras 114-120]. 

[79] Honoraria are not to be awarded as a routine matter but rather as recognition that a 

representative plaintiff meaningfully contributed to the Class Members’ pursuit of access to justice 

by contributing more than the normal effort of such a position – for example, by forfeiting their 

privacy in a high profile class action and participating in extensive community outreach [see Merlo 

v Canada, 2017 FC 533 at paras 68-74]. Honoraria to representative plaintiffs are to be awarded 

sparingly, as representative plaintiffs are not to benefit from the class proceeding more than other 

class members [see Eidoo v Infineon Technologies AG, 2015 ONSC 2675 at paras 13-22]. 
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[80] I agree with the request of Class Counsel that honoraria should be paid to the representative 

plaintiffs in this case and I will respect Ms. Osachoff’s choice to decline an honorarium. The 

representative plaintiffs have each given their name and face to very high profile litigation that 

raised traumatic and painful issues, thereby foregoing their privacy for the benefit of the Class 

Members and exposing themselves to pain and suffering. This was particularly apparent at the 

hearing of the settlement approval motion. In addition, they have participated in extensive 

community outreach in order to raise awareness of the litigation with Class Members, including 

by speaking directly with Class Members in their communities and across the country, by speaking 

with the media and by speaking at the AFN’s Annual General Assembly in support of the 

settlement. They have also travelled extensively to fulfill their roles as representative plaintiffs, 

including to attend mediations and settlement meetings. 

[81] I find that the efforts of the representative plaintiffs have been extraordinary and are most 

certainly deserving of an honorarium. 

III. Conclusion 

[82] For all of these reasons, I am satisfied that the Final Settlement Agreement is fair, 

reasonable and in the best interests of the Class as a whole. Moreover, I am also satisfied that 

honoraria should be paid as requested by Class Counsel. 

blank 

“Mandy Aylen” 
blank Judge 
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Jessica Riddle, Wendy Lee White and Catriona Charlie (Plaintiffs) 

v. 

Her Majesty the Queen (Defendant) 

INDEXED AS: RIDDLE V. CANADA 

Federal Court, Shore J.—Ottawa, May 10, 11 and June 21, 2018.  

Crown — Torts — Motion for order inter alia certifying action as class proceeding for settlement 
purposes, approving Settlement Agreement reached in November 2017 between parties (Settlement 
Agreement) — Loss of culture, language, identity led to loss of personal, collective essence for 
vulnerable children who were “scooped” from 1951 to 1991 — Foundation proposed in Settlement 
Agreement to ensure claim of cultural identity bringing about living entity for all Indigenous peoples 
in Canada, including Métis — Twenty-three class proceedings across Canada existing at different 
stages in respect of Sixties Scoop —Federal Court, provincial court jurisdictions seized of subject 
matter — Actions seeking damages for harm caused by alleged breaches of fiduciary, common law 
duty on part of Federal Crown — Federal Government initiating mediation regarding Sixties Scoop 
litigation across country — Class counsel, representative plaintiffs recommending that Settlement, 
Foundation be approved as fair, reasonable, in best interests of class members — Whether 
Settlement Agreement should be approved in accordance with Federal Courts Rules, r. 334.29 — 
Legal test to be applied for approval of Settlement is whether settlement fair, reasonable, in best 
interests of class as whole — Settlement Agreement providing non-monetary benefits that would 
allow survivors to heal, obtain education, reconcile, commemorate — Foundation would be 
implemented ensuring that all survivors of Sixties Scoop would benefit from it, including Métis, non-
status Indians — Regarding fiduciary duty, common-law duties of care of Canada, Supreme Court of 
Canada previously holding that more difficult to prove breach of fiduciary duty against government 
than against private actor — As to legal fees sought, those fees fair, reasonable — Regarding 
compensation range, proposed sums were meaningful amounts of money as per the evidence — As 
to capped Settlement Fund, compensation was symbolic payment, not one that could, with any sum, 
recompense suffering for loss of persona, family, nation, thus identity — While Settlement 
Agreement only applying to status Indians according to Indian Act and to Inuit, Settlement 
Agreement fair — Action certified as class proceeding, Settlement approved with modifications as 
ordered — Motion granted, action against defendant dismissed. 

Practice — Class Proceedings — In motion for order certifying action as class proceeding for 
settlement purposes, for order approving settlement agreement reached in November 2017 between 
parties, Court having to determine whether Settlement Agreement should be approved in 
accordance with Federal Courts Rules, r. 334.29; whether legal fees sought fair, reasonable, in 
accordance with Federal Courts Rules, r. 334.4 — Terms of Settlement Agreement, compensation 
fund, simple paper-based claims process, non-monetary benefits all compelling factors proving that 
legal fees fair, reasonable in case at bar — Regarding individual compensation range of $25 000 to 
$50 000, considering that claimants would not be required to prove harm or loss to receive 
compensation, proposed sums meaningful amounts of money as per evidence — As to capped 
Settlement Fund, compensation here symbolic payment, not one that could, with any sum, 
recompense suffering for the loss of cultural identity — While Settlement Agreement only applying to 
status Indians according to Indian Act, to Inuit, Settlement Agreement fair — Action certified as class 

20
18

 F
C

 6
41

 (
C

an
LI

I)



 

 

proceeding, Settlement approved with modifications as ordered. 

This was a motion for an order inter alia certifying the action as a class proceeding for settlement 
purposes and approving the Settlement Agreement reached on November 30, 2017 between the 
parties (Settlement Agreement or Settlement). Subsequent to the conclusion of settlement 
discussions and the proposed Foundation, Prime Minister Justin Trudeau, while at the United 
Nations headquarters in September 2017 apologized for Canada’s most shameful abuse perpetrated 
towards the Indigenous population. Loss of culture, language and identity led to a loss of personal 
and collective essence for vulnerable children who were “scooped” from 1951 to 1991. A Foundation 
was proposed in the Settlement Agreement reached by the class representatives and the Federal 
Government. The Foundation, by which reconciliation was proposed, was to ensure the claim of 
cultural identity brings about a living entity for all Indigenous peoples in Canada, including the Métis, 
by which to claim a return in particular to Indigenous languages, cultures and spiritual traditions.  

At the time, twenty-three class proceedings across Canada were at different stages in respect of 
the Sixties Scoop. The Federal Court and provincial court jurisdictions were seized of the subject 
matter. These actions sought damages for the harm that was caused not by the court orders but by 
the alleged breaches of fiduciary and common law duty on the part of the Federal Crown. On 
February 1, 2017, the Federal Government announced its intention to initiate mediation in regard to 
the Sixties Scoop litigation across the country. During the mediation, a wide, all-encompassing range 
of comprehensive topics were discussed and negotiated.  

Class counsel and the representative plaintiffs recommended that the Settlement and the 
Foundation be approved as fair, reasonable and in the best interests of the class members.  

 The main issue was whether the Settlement should be approved in accordance with rule 334.29 
of the Federal Courts Rules.  

Held, the motion should be granted and the action against the defendant dismissed.  

The legal test to be applied for the approval of the Settlement was whether the settlement was fair 
and reasonable and in the best interests of the class as a whole. In order to approve the Settlement, 
the Court was guided by several factors in the evaluation of the proposed Settlement, including the 
likelihood of success or recovery with continued litigation; the amount and nature of discovery 
evidence or investigation; and the settlement terms and conditions. The evidence showed 
undeniably that bringing closure was critical for the survivors of the Sixties Scoop. It was 
acknowledged that without a settlement agreement, there lied the uncertainty of further litigation and 
appeals. The Settlement Agreement at issue provides non-monetary benefits that will allow survivors 
to heal, to obtain education, to reconcile and to commemorate. In order to do so, a Foundation would 
be implemented and will ensure that all survivors of the Sixties Scoop will benefit from it, including 
Métis and non-status Indians. With regard to the fiduciary duty and common-law duties of care of 
Canada, the Supreme Court of Canada has held that it is more difficult to prove breach of fiduciary 
duty against a government than it is against a private actor (Alberta v. Elder Advocates of Alberta 
Society). Finally, the parties addressed the risks that are involved with future delays. Given the 
survivors’ advanced ages, it became highly substantial to carefully consider this factor under the 
circumstances.  

The Court also had to determine whether the legal fees sought were fair and reasonable in 
accordance with rule 334.4 of the Federal Courts Rules. The Court considered the fact that the fees 
were discussed during a judicial mediation and that “[t]here is a prima facie presumption of fairness 
when a proposed settlement is negotiated at arms-length”. The fees sought represented 
approximately 8 percent (equivalent to $75 million) of the total value of the global Settlement 
Agreement, whereas evidence showed that the applicable retainer agreements mentioned 
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percentage rates of 20 to 33 percent of the total payment. The Court also considered the fact that 
the litigation was fraught with risk and that the claims in this class action referred to a loss of cultural 
identity. It accepted that this class proceeding had given rise to specific risks regarding the timing 
and the uncertainty of potential individual hearings as well as uncertain results at trial. Class counsel 
and the Federal Government’s commitment in the inauguration of the Settlement, and its incessant 
efforts in negotiating it, was one of the reasons why the result achieved was successful. Class 
counsel and the Federal Government were able to avoid delays and expensive costs associated with 
individual hearings by which to compensate class members. Moreover, proof was provided to 
demonstrate that the results achieved were in fact exemplary. These factors included a significant 
compensation fund with a simple one-page claims process, as well as non-monetary benefits to the 
class, including reconciliation, healing and commemorative activities and services in the amount of 
$50 million by which to begin such work. The parties protected the privacy of the claimants 
throughout the settlement process. The terms of the Settlement Agreement, the compensation fund, 
the simple paper-based claims process, as well as the non-monetary benefits were all compelling 
factors proving that the legal fees were fair and reasonable in the case at bar.  

 Regarding the individual compensation range of $25 000 to $50 000, it was determined that given 
that the claimants would not be required to prove harm or loss in order to receive compensation, the 
proposed sums were meaningful amounts of money as per the evidence. As to the capped 
Settlement fund at $750 million, it was recognized that no amount of money whatsoever could 
compensate for a loss of cultural identity. This was a symbolic payment and, not one that could, with 
any sum, recompense suffering for the loss of persona, family, nation and thus identity.  

While the Settlement Agreement only applied to status Indians according to the Indian Act and the 
Inuit, the Court agreed that the Settlement Agreement was fair. Other elements such as the 
claimants’ ability to retrieve personal records, maintaining a historical archive of stories and 
experiences, and consultation were discussed.  

 For these reasons, the Court certified the action as a class proceeding and approved the 
Settlement with the modifications as ordered. The action against Canada was also dismissed. 

STATUTES AND REGULATIONS CITED 

Canada Not-for-profit Corporations Act, S.C. 2009, c. 23. 

Federal Courts Act, R.S.C., 1985, c. F-7. 

Federal Courts Rules, SOR/98-106, rr. 334.16, 334.21(2), 334.29, 334.4, 369, 391. 

Indian Act, R.S.C., 1985, c. I-5. 

Limitations Act, R.S.A. 2000, c. L-12, s. 3(1)(b). 

Negligence Act, R.S.O. 1990, c. N.1. 

TREATIES AND OTHER INSTRUMENTS CITED 

Memorandum of Agreement Respecting Welfare Programs for Indians, effective December 1, 
1965, between the Province of Ontario and INAC, 1965. 

Sixties Scoop Settlement Agreement, November 2017. 
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The following are the reasons for order and order rendered in English by 

 SHORE J.:  

I. Overview 

[1] This litigation is “historically unique” and was “inherently fraught with risk”. This 
Court must take into account the fact that the claims in this class action refer to a loss of 
cultural identity, as it is the first time that this issue has been brought forward in Brown 
v. Canada (Attorney General) in Ontario in 2009 and acknowledged as such by Justice 
Edward Belobaba. 

[T]his is the first case in the Western world to hold government responsible for consultation 
(compensation) when what is at stake is a people’s children’s cultural identity. [T]his is the 
largest award ever to answer the grievance of a people’s children’s loss of cultural identity. 

(Affidavit of M. Brown, at paragraphs 43–44, Exhibit “113” to the Settlement approval 
affidavit of D. Rosenfeld, at paragraph 252, motion record (Settlement approval), Tab 
6(113), page 2107.) 

The precedents in Brown v. Canada of Justice Belobaba are historically exemplary in 
their understanding of cultural identity as essential to the human personality. (The 
certificate decision is Brown v. Canada (Attorney General), 2013 ONSC 5637 (CanLII), 
5 C.C.L.T. (4th) 243. The summary judgment decision establishing Canada’s legal 
liability in tort is Brown v. Canada (Attorney General), 2017 ONSC 251 (CanLII), 136 
O.R. (3d) 497.) 

II. Introduction 
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[2] Subsequent to the conclusion of Settlement discussions and the proposed 
Foundation, in principle respectively, Prime Minister Justin Trudeau addressed the 72th 
Session of the United Nations General Assembly at the United Nations headquarters on 
September 21, 2017. In a historic first, the Prime Minister apologized for Canada’s most 
shameful abuse perpetrated. The Prime Minister specified the devastating legacy of the 
treatment of the Indigenous population. 

[3] On October 6, 2017, Crown-Indigenous Relations and Northern Affairs Minister, 
Carolyn Bennett, made the announcement as to the Agreement-in-Principle reached on 
the Settlement and proposed Foundation. 

[4] The travesty of Indigenous children “scooped” from their homes, communities 
and families was already identified and specified in Patrick Johnson’s 1983, Canadian 
Council on Social Development Report and also, in Justice Edwin Kimelman’s 1985 
report, No Quiet Place [final report to the Honourable Muriel Smith, Minister of 
Community Services, Winnipeg: Manitoba Community Services, 1985]. 

[5] The loss of cultural identity of children taken from their traditional homes led to a 
loss of belonging. Loss of culture, language and identity led to a loss of personal and 
collective essence for vulnerable children who were “scooped” from 1951 to 1991. The 
loss of belonging took away the reason and purpose for life of individuals who lost the 
direction for a life journey before it could even begin. It also led to a sense of not being 
able to identify, thus, a loss of persona. The attempt to commit “cultural genocide” of 
entire Indigenous nations, as stated by former Chief Justice Beverley McLachlin, is that 
which she defined as “the worst stain in Canada’s human rights record”. 

[6] “The most glaring blemish on the Canadian historic record related to our 
treatment of the First Nations that lived here at the time of colonization”. These words 
were spoken by the former Chief Justice of Canada at the fourth annual Pluralism 
Lecture of the Global Centre for Pluralism in 2006 [“Reconciling Unity and Diversity in 
the Modern Era: Tolerance and Intolerance”, May 28, 2015, at page 7] (all of which took 
place under the auspices of the Aga Khan, spiritual leader of Ismaili Muslims, who 
founded the Centre together with the Federal Government). The Chief Justice continued 
by categorically stating that Canada had developed an “ethos of exclusion and cultural 
annihilation”. 

[7] Let us not forget that which was said by the First Prime Minister of Canada, John 
A. Macdonald, that it was important to solve the “Indian” problem by having “to take the 
Indian out of the child”. 

[8] The aim was to remove aboriginal, religious and social traditions; forbid children 
to speak their native languages, not allow them to dress traditionally and subject them, 
thus, to a loss of a sense of belonging. 

[9] Most significant when one loses one’s roots, one loses the potential for wings, to 
soar and fulfill dreams, hopes and aspirations. 
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[10] A Foundation is proposed in the Settlement Agreement [Sixties Scoop 
Settlement Agreement] reached by the class representatives and the Federal 
Government. On the Development Board of the Foundation, the undersigned judge is 
simply there to implement the terms of the Agreement for the Foundation to be 
transferred entirely into Indigenous hands. As the Chief Justice of the Supreme Court of 
Canada, Beverly McLachlin [as she then was], specified a judge is not only to render a 
judgment but to ensure that it is implemented. A judge is seized to ensure that a 
judgment is put into effect. The Foundation is to ensure the claim of cultural identity 
brings about a living entity for all Indigenous peoples in Canada, including the Métis, by 
which to claim a return to Indigenous languages, cultures, spiritual traditions, in addition 
to changing the paradigm in Canada in respect of all Indigenous peoples. To ensure 
that the suffering of the past will not be forgotten; that, every story, that can be told, will 
be told, to be remembered. That, all be done, for tears recalled of individuals not to be 
lost to the annals of history, but to be recorded to be remembered. This, for such an 
aberration never to take place again in that which we call, civilized Canada! Every 
history text book from primary, secondary, college and university must include this 
sordid chapter of Canadian history. It is important to recall that justice cannot exist 
without truth; and, truth cannot exist without compassion. 

[11] Reconciliation is proposed by the creation and establishment of the proposed 
Foundation. Thereby, to build bridges between the generations in Indigenous families 
and communities; thereby, to ensure that divided generations understand what had 
happened. The bridges, to be constructed, between the generations in Indigenous 
families and communities, will then produce a climate by which to understand hidden 
pain and suffering that caused hurt in subsequent generations. Also, a dialogue is 
proposed to take place between the children of victims and the children of perpetrators 
to ensure truth and reconciliation are brought about for a healing of our nation. (This will 
include the work of health professionals.) 

[12] The general population, when aware of abuse, lost its humanity. A loss of 
conscience was thus perpetrated in the general population aware of the perpetration. 
Individuals of the Indigenous nations lost their cultural identity which must be made 
available for a homecoming for those who lost their internal and external homes. 

III. Factual Background 

[13] A summary of class actions in respect of the Sixties Scoop appears below: 

A. The Class Actions 

[14] Twenty-three class proceedings across Canada are at different stages in respect 
of the Sixties Scoop. The Federal Court and provincial court jurisdictions are seized of 
the subject matter. As stated clearly and categorically by Justice Belobaba, these 
actions “seek damages for the harm that was caused not by the court orders but by the 
alleged breaches of fiduciary and common law duty on the part of the Federal Crown” 
(Brown v. Canada (Attorney General), 2013 ONSC 5637 [cited above], at paragraph 
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10). The proceedings, summarized below, reflect the basis of both jurisdictions, federal 
and provincial, thereon: 

(1) The Ontario Proceedings 

[15] A proposed class action was initiated on February 9, 2009, in Brown v. Canada 
(Attorney General). Damages were sought against the Federal Crown and the plaintiffs’ 
motion for certification was conditionally approved by Justice Belobaba of the Ontario 
Superior Court of Justice, on May 26, 2010 [2010 ONSC 3095 (CanLII), 102 O.R. (3d) 
493]. Leave to appeal the certification was granted and the Ontario Divisional Court 
allowed the appeal in December 2011 [2011 ONSC 7712 (CanLII), 114 O.R. (3d) 
352].On July 15 and 16, 2013, the parties appeared before Justice Belobaba for the 
purpose of rehearing the motion to certify the action as a class proceeding and the 
Court certified that action. On February 14, 2017, the Ontario Superior Court granted a 
summary judgment to the plaintiff and the class. As part of the 1965 Agreement 
[Memorandum of Agreement Respecting Welfare Programs for Indians, effective 
December 1, 1965, between the Province of Ontario and INAC], Canada had a common 
law duty of care to act reasonably in order to prevent “Indian” children in Ontario from 
losing their aboriginal identity. 

(2) The Manitoba Proceedings 

[16] A proposed class action was initiated on April 20, 2009, in Thompson et al. v. 
Manitoba et al., 2016 MBQB 169 (CanLII), 92 C.P.C. (7th) 83, by the Merchant Law 
Group. A second proposed class action was initiated on March 13, 2015, also by the 
Merchant Law Group. A proposed class action was initiated on April 20, 2016, in 
Meeches et al. v. Canada with Koskie Minsky LLP and Troniak Law. According to the 
Court, “[t]he selection of the Meeches action and the consortium to act as lead counsel 
will, in my opinion, best serve the interests of the putative class and the policy 
objectives of the CPA” (affidavit of D. Rosenfeld, at paragraphs 44–45, motion record, 
Tab 6, pages 190–191). On July 21, 2017, the Manitoba Court of Appeal dismissed the 
appeal of the carriage order [2017 MBCA 71 (CanLII), 5 C.P.C. (8th) 134]. On October 
10, 2017, a National Settlement Agreement-in-Principle had been reached under the 
auspices of the Federal Court of Canada and the representative class parties; thus, the 
certification motion return dates were no longer required. 

(3) The Saskatchewan Proceedings 

[17] A proposed class action was then initiated on August 22, 2011, in Thompson v. 
Canada by the Merchant Law Group. Another proposed class action was initiated on 
December 17, 2014, in Blue Waters v. Saskatchewan et al. in Regina also by the 
Merchant Law Group. A proposed class action on October 7, 2016, in Ash v. Attorney 
General of Canada by Koskie Minsky LLP and Sunchild Law, was also initiated. In 
respect of a May 18, 2017 Blue Waters Action, notice of motion was filed to quash the 
Ash Action appeal. On September 14, 2017, Koskie Minsky LLP informed Justice 
Keene that the motion for carriage should be adjourned on a sine die basis because an 
Agreement-in-Principle had by then been reached with Canada on August 30, 2017. 
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(4) The Alberta Proceedings  

[18] On August 18, 2011, an action was initiated in the Court of Queen’s Bench of 
Alberta in Van Name v. Alberta et al. by the Merchant Law Group. On October 6, 2016, 
the Koskie Minsky LLP and Ahlstrom Wright Oliver & Cooper initiated in Glenn v. 
Canada. On September 5, 2017, due to the National Agreement-in-Principle, Koskie 
Minsky LLP specified to the Court that the decision under reserve was no longer 
needed. 

(5) The British Columbia Proceedings 

[19]  On May 30, 2011, a proposed class action was initiated in Russell v. Her 
Majesty the Queen by the Klein Law Firm. Furthermore, on December 16, 2016, 
another class action proceeding, Tanchak v. HMQ, was initiated by the Merchant Law 
Group; and on March 24, 2017, a proposed class proceeding, Jones v. HMQ, was also 
brought forward by the Stephen Bronstein Professional Corporation; and, on May 19, 
2017, the Klein Law Firm initiated an application in the British Columbia Supreme Court 
to have the Tanchak and Jones Actions stayed. 

B. The Mediation 

[20] On February 1, 2017, the Federal Government announced its intention to initiate 
mediation in regard to the Sixties Scoop litigation across the country (affidavit of D. 
Rosenfeld, at paragraphs 124–126, 128, motion record, Tab 6, page 203). The Federal 
Court Dispute Resolution mediation took place by order of Justice Michael Manson of 
the Federal Court, as dated on May 3, 2017; and then, further, by consent of all plaintiff 
parties, and the defendant party, the Canadian Federal Government, Justice Michel 
M.J. Shore, by order of Justice Manson dated May 3, 2018, presided over the motion for 
settlement approval in the White Action, the Riddle Action and the Charlie Action 
pursuant to rule 391 of the Federal Courts Rules, SOR/98-106, wherein all parties to the 
action consented to such with Court approval. During the mediation, a wide, all-
encompassing range of comprehensive topics were discussed and negotiated: 

a) confidentiality of the process; 

b) carriage issues; 

c) class definition; 

d) class size; 

e) existing programs available to status Indians; 

f)  the comprehensive Foundation and healing, truth-reconciliation issues; 

g) the mandate of the Foundation; 

h) eligibility; 
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i)  compensation; 

j)  the claims process; 

k) the claims of the deceased; 

l)  the verification process and the extent of same; 

m) administration; 

n) notice; and 

o) settlement implementation issues. 

(Affidavit of D. Rosenfeld, at paragraph 139, motion record, Tab 6, pages 205–206.) 

[21] By an order dated January 4, 2018, Justice Michel M.J. Shore consolidated the 
White, Riddle and Charlie Actions. 

C. The Settlement Agreement 

[22] Class Counsel and the Representative plaintiffs have recommended that the 
Settlement and the Foundation be approved by this Court as fair, reasonable and in the 
best interests of the Class Members. The entire Settlement is found in Appendix A and 
the Foundation in Appendix B at the end of the reasons for judgment. The essential 
terms of the Settlement are as follows: 

(1) The Foundation 

[23] The purpose of the Foundation is to enable change and reconciliation as well as 
access to healing/wellness, commemoration and education activities for communities 
and individuals so as to ensure that the events giving rise to the Sixties Scoop are not 
repeated anywhere in Canada. The Foundation will provide funding for activities and 
services such as: 

 (Reconciliation) assisting Sixties Scoop survivors to reunite with their families 
and communities; 

 (Healing and Wellness) providing them opportunities to gather to participate in 
sharing and healing activities; 

 (Commemoration) organizing conferences and expositions in order to raise 
awareness about the Sixties Scoop; 

 (Education) and establishing scholarships to enable research, publication, 
learning and teaching in relation to the history of the Sixties Scoop. 

(2) Eligible Class Members 
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[24] To be eligible to make a claim for compensation through the Settlement, one 
must: 

 be a registered Indian (as defined in the Indian Act, R.S.C., 1985, c. I-5) or Inuit 
person or person eligible to be registered as an Indian or Inuit who was removed 
from their home in Canada between January 1, 1951 and December 31, 1991 
and placed in the care of non-Indigenous foster or adoptive parents; and 

 who was adopted or made a permanent ward and was alive on February 20, 
2009. 

(3) The Compensation Scheme 

[25] At the outset, Canada shall transfer 500 million dollars for payment of claims to 
the Administrator. Depending on the number of Eligible Class Members, the 
Administrator will make Individual Payments to each approved claimant in the amount of 
either a Base Payment or an Adjusted Payment; however, Canada will not be required 
to pay more than 750 million dollars). Depending on the number of Approved Claimants, 
each Eligible Class Member who submits a claim shall receive a compensation of 
maximum $50 000. 

(4) The Claims Process 

[26] The Claims Process is intended to be simple, paper-based, cost effective, user-
friendly and to minimize the burden on the applicant by a one page form. Each Eligible 
Class Member will receive an Individual Payment by simply submitting an Individual 
Payment Application to the Administrator. 

(5) Releases 

[27] The class members agree to release Canada from any and all claims that have 
been pleaded or could have been pleaded with respect to their placement in foster care, 
Crown wardship or permanent wardship, and/or adoption. 

(6) Opt-outs 

[28] Should 2 000 class members opt out, Canada, in its sole discretion, may decide 
not to proceed with the Settlement Agreement and shall have no further obligations in 
this regard. 

(7) Legal Fees 

[29] Canada had agreed to compensate the counsel representative parties to this 
Agreement in respect of their legal fees and disbursements to significantly lower fees 
than originally put forward by counsel, through a payment equal to 15 percent of the 
designated amount plus applicable taxes. Class counsel further agrees to perform any 
additional work required on behalf of class members at no additional charge. The 
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payment of Class counsel is from a separate Fund, created by the Federal Government, 
not from the class members. 

(8) Settlement Approval 

[30] The Parties agree that the Settlement per approval in Brown v. Canada (Attorney 
General) in the Ontario Superior Court of Justice and in the action constituted in the 
Federal Court be consistent with the terms of the Settlement Agreement. 

IV. Analysis 

A. Law on Settlement Approval and Analysis 

[31] In this present application, the Court must determine whether the Settlement 
should be approved in accordance with rule 334.29 of the Federal Courts Rules. The 
legal test to be applied for the approval of the Settlement “is whether the settlement is 
fair and reasonable and in the best interests of the class as a whole” (Merlo v. Canada, 
2017 FC 533, [2017] F.C.J. No. 773 (QL) (Merlo), at paragraph 16). In order to approve 
the Settlement, this Court acknowledges that it is guided by the following factors in the 
evaluation of the proposed Settlement (Châteauneuf v. Canada, 2006 FC 286, 54 
C.C.P.B. 47, [2006] F.C.J. No. 363 (QL) (Châteauneuf), at paragraph 5): 

(a) the likelihood of success or recovery with continued litigation; 

(b) the amount and nature of discovery evidence or investigation; 

(c) settlement terms and conditions; 

(d) recommendations and experience of counsel involved; 

(e) future expense and likely duration of contested litigation; 

(f) the number and nature of any objections; 

(g) the presence of good faith and the absence of collusion; 

(h) the dynamics of, and positions taken during, the negotiations; 

(i) the risks of not unconditionally approving the settlement. 

[32] The parties argue that the Settlement is fair, reasonable and in the best interests 
of those affected by it. The parties submit that “[t]he Court with a class action settlement 
before it does not expect perfection, but rather that the settlement be reasonable, a 
good compromise between the two parties” (Châteauneuf, above, at paragraph 7). “[A] 
less than perfect settlement may be in the best interests of those affected by it when 
compared to the alternative of the risks and costs of litigation” (Dabbs v. Sun Life 
Assurance Co. of Canada (1998), 40 O.R. (3d) 429, [1998] O.J. No. 2811 (QL) (Gen. 
Div.), at paragraph 30). The parties remind the approving Court that it is not its role to 
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differ from the terms of the Agreement “or to impose its own terms upon them” (Manuge 
v. Canada, 2013 FC 341, [2014] 4 F.C.R. 67 (Manuge), at paragraph 19). The Court 
must also refrain from considering the interests of certain class members over the 
comprehensive interests of the whole class (Manuge, above, at paragraph 5). 

[33] It is recognized that the Settlement is presumed to be fair as it is recommended 
by reputable counsel with expertise (Serhan v. Johnson & Johnson, 2011 ONSC 128 
(CanLII), 79 C.C.L.T. (3d) 272, at paragraph 55). In cases such as this, “a Court must 
ask itself whether it is worth risking the unravelling of the agreement and leaving nearly 
80 000 Aboriginal people and their families to pursue the remedies available to them 
prior to the agreement being signed” (Semple et al. v. The Attorney General of Canada 
et al., 2006 MBQB 285 (CanLII), 40 C.P.C. (6th) 314, at paragraph 3). According to the 
evidence, it is undeniable that “bringing closure is critical” for the survivors of the Sixties 
Scoop (affidavit of Maggie Blue Waters, at paragraphs 67, 92, motion record, Tab 4, 
pages 101, 109). Other risks may also be involved in cases such as this, where this 
type of settlement agreement would not be at the heart of this process: 

(a) a national certification order may not be granted; 

(b) a fiduciary duty may be found not to be owed, as in Ontario; 

(c) liability might not be established; 

(d) statutory limitation periods could bar many or all of the class’ claims; 

(e) an aggregate award of damages could be denied by the court forcing class members 
through lengthy and protracted individual assessment; 

(f) proven damages could be similar to or far less than the settlement amounts; 

(g) ordering reconciliation, commemorative or healing initiatives, of the nature the 
Foundation is tasked with, would have been outside the jurisdiction or purview of any court 
to order. 

(Memorandum of fact and law of the plaintiffs (Settlement Approval), at paragraph 110.) 

[34] Consequently, the Court acknowledges that without a settlement agreement, 
there lies the uncertainty of “further litigation and appeals” (affidavit of J. Wilson (filed 
under separate cover)). “There is no assurance that at the end of this process [class 
members] will receive any more than they will get under these Settlement Agreements” 
(McKillop and Bechard v. HMQ, 2014 ONSC 1282 (CanLII) (McKillop), at paragraph 
28). 

[35] The parties also submit that the features of the Settlement are reasonable and 
“multi-dimensional” as they reflect the historical and sensitive nature of these 
proceedings, as well as the unique circumstances of class members: 

(a) there are both monetary and non-monetary benefits to the class; 

(b) the claims process is simple and paper-based which avoids class members having to 
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re-live their experiences in the same way a trial or examination would require; 

(c) the claims process does not require proof of “harm” or “loss”; 

(d) certain historical and unprecedented initiatives, to be overseen and implemented by the 
Foundation, will form part of the settlement, initiatives for the benefit of generations of 
indigenous persons across Canada; 

(e) assurances to be sought from provincial governments that there shall be no social 
assistance governmental claw-backs on settlement funds received; and  

(f) no class member will be required to pay counsel to assist with the claims process, 
meaning any compensation determination shall not be subject to a legal fee deduction. 

(Memorandum of fact and law of the plaintiffs (Settlement Approval), at paragraph 116.) 

[36] As mentioned above, the Settlement presents a paper-based claims process. 
The most important feature of the Settlement allows class members to complete their 
forms confidentially without fear of having to testify or appear in a court in lengthy 
procedures. The evidence reveals that class members are often disinclined to share 
their tragic experiences publicly to avoid any embarrassment and humiliation (affidavit 
of D. Rosenfeld, at paragraphs 170–172, motion record, Tab 6, page 212). 

[37] Another particular aspect of the Settlement concerns the eligibility of class 
members for compensation. The Settlement Agreement established an Exceptions 
Committee to ensure payment in compensation to Eligible Class Members, particularly, 
for long-term placement with non-Indigenous families resulting in cultural loss identity 
(affidavit of D. Rosenfeld, at paragraphs 185–186, motion record, Tab 6, pages 214–
215). Evidence on this motion further explains why the provision in the Settlement 
solves an important issue in respect of the harm experienced by class members: 

[T]he settlement is sensitive to the nuance of child welfare law that some indigenous 
children, who were neither adopted nor made crown or permanent wards, still experience 
long-term placement in non-indigenous homes, thereby suffering the same harm. There is 
an ‘exceptional circumstances’ provision within the settlement that answers these persons’ 
needs.  

(Affidavit of Kenneth Richard, at paragraph 5, exhibit “114” to the affidavit of D. 
Rosenfeld, at paragraph 258, motion record, Tab 6(114), page 2117.) 

[38] The parties submit that although “no court has yet recognized the loss of 
language and culture as a recoverable tort” (Quatell v. Attorney General of Canada, 
2006 BCSC 1840 (Quatell), at paragraph 9), compensation should also involve 
damages for loss of language and culture due to identity loss. It is noteworthy that class 
members may not, however, obtain a similar benefit through contested litigation. On the 
basis of a limitations period, the Settlement also intends to avoid injustice by including 
class members, who were alive as of February 20, 2009; and, their estates can submit 
claims for compensation in the event that individuals have since passed away. In fact, 
the parties submit that there is a possibility that the “ultimate limitation” period in each 
province would legally forbid claims from being heard. For instance, the ultimate 
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statutory limitation period in Alberta is 10 years pursuant to its Limitations Act, R.S.A. 
2000, c. L-12, paragraph 3(1)(b). The parties, therefore, reiterate the unprecedented 
element of this negotiated class definition that claims include events, experiences which 
occurred between 1951 and 1991. Lastly, the parties submit that class members will 
receive compensation for their pain and suffering in respect of the culture identity loss; 
and, it is important to mention that the payment will be considered as non-taxable 
income. 

[39] As previously stated, the Settlement Agreement provides non-monetary benefits 
that will allow survivors to heal, to obtain education, to reconcile and to commemorate. 
In order to do so, a Foundation will be implemented in accordance with the Canada Not-
for-profit Corporations Act, S.C. 2009, c. 23 (Final Settlement Agreement, Preamble, 
section 3.01(2)). The Foundation shall ensure that all survivors of the Sixties Scoop will 
benefit from it, including Métis and non-status Indians. The purpose of the Foundation is 
to continue to assist survivors, as well as all Indigenous communities and individuals, on 
their journey of change, healing and reconciliation (Final Settlement Agreement, 
Preamble, section 3.01(3) [Sixties Scoop Settlement Agreement, November 2017]). “If 
the matter proceeds to trial, the non-monetary issues would be outside the jurisdiction of 
the Court” to grant (Rideout v. Health Labrador Corp., 2007 NLTD 150 (CanLII), 279 
Nfld. & P.E.I.R. 90, at paragraph 70). The Foundation provides “an invaluable 
opportunity for Canada-at-large, and especially indigenous people, … by ensuring that 
those harms are not ever repeated” (affidavit of Dr. R. Sinclair, at paragraphs 7–9, 
Exhibit “115” to the affidavit of D. Rosenfeld, motion record, Tab 6(115), page 2177). 

[40] With regard to the fiduciary duty and common-law duties of care of Canada, the 
Supreme Court of Canada has held that it is more difficult to prove breach of fiduciary 
duty against a government than it is against a private actor (Alberta v. Elder Advocates 
of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 261, at paragraph 62). In fact, in a 
trial context, the plaintiffs would have had to demonstrate that either (i) the fiduciary duty 
arose as a result of Canada’s assumption of discretionary control over a specific 
Aboriginal interest, or (ii) that there had been an undertaking by Canada to act in the 
best interests of the class members (Wewaykum Indian Band v. Canada, 2002 SCC 79, 
[2002] 4 S.C.R. 245, at paragraphs 80 and 85). Bearing this in mind, in Brown v. 
Canada (Attorney General), 2017 ONSC 251 [cited above] [at paragraph 1], at 
paragraph 68, Justice Belobaba concluded in the same vein on the notion of fiduciary 
duty: 

  In my view, a fiduciary duty under the first category cannot be established in this case. 
The aboriginal interest in question is not an interest in land and the action herein is not 
being advanced as a communal claim but as a class action seeking individualized redress. 

[41] Finally, the parties address the risks that are involved with future delays. Given 
the survivors’ advanced ages, it becomes highly substantial to carefully consider this 
factor under the circumstances (McKillop, above, at paragraph 28). “[I]t is apparent that 
the time and resources committed to the negotiations by the class counsel meant that 
the risk was increasing rather than decreasing as the negotiations continued” (Parsons 
v. Canadian Red Cross Society (2000), 49 O.R. (3d) 281, [2000] O.J. No. 2374 (QL) 
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(Sup. Ct.), at paragraphs 37–38). The parties submit that their recommendations ought 
to be approved, because “the closer that class counsel is to trial, the more credible are 
their assertions about risk and reward. The closer the trial, the more likely that the class 
action settlement is fair and reasonable and in the best interests of the class” (Clegg v. 
HMQ Ontario, 2016 ONSC 2662 (CanLII), at paragraphs 34–35). 

B. Legal Framework on the Fees and Analysis 

[42] In order for this Court to determine whether the legal fees sought are fair and 
reasonable, in accordance with rule 334.4 of the Federal Courts Rules (Manuge, above, 
at paragraph 28), the following factors are to be taken into account by the Court (Smith 
Estate v. National Money Mart Co., 2011 ONCA 233, 106 O.R. (3d) 37, at paragraph 
80): 

(a) the legal and factual complexities of the action; 

(b) the risks undertaken, including that the action might not be certified; 

(c) the degree of responsibility assumed by Class Counsel; 

(d) the monetary value of the matters at issue; 

(e) skill and competence demonstrated by Class Counsel; 

(f) the results achieved; 

(g) ability of the class to pay and the class expectations of fees; 

(h) the opportunity cost to Class Counsel in the expenditure of time in pursuit of the 
litigation. 

[43] The Court has considered the fact that the fees were discussed during a judicial 
mediation and that “[t]here is a prima facie presumption of fairness when a proposed 
settlement is negotiated at arms-length” (CC&L Dedicated Enterprise Fund (Trustee of) 
v. Fisherman, 2002 CanLII 49647, [2002] O.J. No. 1855 (QL) (Sup. Ct.), at paragraph 
18). 

[44] Firstly, the parties submit the total legal fee amount represents less than 10 
percent of the overall global payment of the defendant (affidavit of J. Wilson, at 
paragraph 79, page 15 (filed under separate cover)). The fees sought represent 
approximately 8 percent (equivalent to $75 million) of the total value of the global 
Settlement Agreement, whereas evidence shows that the applicable Retainer 
Agreements mention percentage rates of 20 percent to 33 percent of the total payment 
(affidavit of D. Rosenfeld, at paragraph 107, motion record (Fee Approval), Tab 6, page 
114). The “use of a percentage [for Class Counsel Fees] appears to be preferred 
because it tends to reward success and to promote early settlement” (Manuge, above, 
at paragraph 47). This Court did consider previously approved percentages by different 
Courts in other cases, namely in Dolmage, McKillop and Bechard v. HMQ, 2014 ONSC 
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1283 (CanLII), with an approval of 20.68 percent and in Stanway v. Wyeth Canada Inc., 
2015 BCSC 983, with 33.33 percent. 

[45] Secondly, the Court acknowledges the parties’ insistence on the importance of 
providing free legal assistance to any claimant in need of assistance throughout the 
claims process. The parties have agreed to respect the provision (section 11.02) 
contained in the Settlement Agreement in this regard. Without the prior approval of the 
Federal Court, this provision is intended to ensure “that individual class members will 
get to keep the full amount of the compensation awarded to them under the settlement” 
(affidavit of C. Charlie, at paragraph 12, motion record (Fee Approval), Tab 2, page 11). 
By providing claimants with an assistance of counsel at no charge, Counsel will need to 
be at their disposal for the next 12 to 18 months until the enactment of the Settlement in 
order to assist class members with claim forms and to communicate with them in case 
they have questions (Fee Approval Affidavit of D. Rosenfeld, at paragraph 59, motion 
record (Fee Approval), Tab 6, pages 103–104). 

[46] Thirdly, this litigation is “historically unique” and was “inherently fraught with risk”. 
This Court must take into account the fact that the claims in this class action refer to a 
loss of cultural identity, as it is the first time that this issue has been brought forward in 
Brown v. Canada (Attorney General) in Ontario in 2009 and acknowledged as such by 
Justice Belobaba. 

[T]his is the first case in the Western world to hold government responsible for consultation 
when what is at stake is a people’s children’s cultural identity. [T]his is the largest award 
ever to answer the grievance of a people’s children’s loss of cultural identity. 

(Affidavit of M. Brown, at paragraphs 43–44, Exhibit “113” to the Settlement Approval 
affidavit of D. Rosenfeld, at paragraph 252, motion record (Settlement Approval), Tab 
6(113), page 2107.) 

[47] The Court accepts that these cases, never presented in front of a Court before, 
undoubtedly pose a significant litigation risk to be assumed by Class counsel (Manuge 
v. Canada, 2014 FC 341 [cited above], at paragraph 34). 

[48] The Court also accepts the “risk of continued and perpetual delay in obtaining 
relief”. Class members can benefit from the proposed settlement on which Class 
Counsel had worked. “Given the advanced age of class members and the historical 
nature of this litigation, the benefits of an immediate and certain settlement cannot be 
overstated” (McKillop, above, at paragraph 28). This class action implicates a historical 
event that began in 1951 and “inherent delays would result in additional prejudice to the 
aging class members, and accordingly, a denial of access to justice” (Anderson v. 
Canada (Attorney General), 2016 NLTD(G) 179, at paragraph 53). The Court accepts 
that this class proceeding has given rise to specific risks with regard to the timing and 
the uncertainty of potential individual hearings, as well as uncertain results at trial. Class 
counsel and the Federal Government’s commitment in the inauguration of this 
Settlement, as well as its incessant efforts in negotiating the Settlement, is one of the 
reasons why the result achieved was successful. Class Counsel and the Federal 
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Government were able to avoid delays and expensive costs associated with individual 
hearings by which to compensate class members. 

[49] Class Counsel provided proof to this Court in order to demonstrate that the 
results achieved are in fact exemplary. These factors include a significant compensation 
fund with a simple one-page claims process, as well as non-monetary benefits to the 
class, including reconciliation, healing and commemorative activities and services in the 
amount of $50 million by which to begin such work. The parties protected the privacy of 
the claimants throughout the settlement process (Merlo, above, at paragraph 27). The 
terms of the Settlement Agreement, the compensation fund, the simple paper-based 
claims process, as well as the non-monetary benefits are all compelling factors which 
prove that the legal fees are fair and reasonable in the case at bar: 

[N]o legal victory in a courtroom could ever hope to do this. This Court is not equipped to 
address the holistic healing perspectives of the individual, his or her family and the 
community. 

(Fontaine v. Canada, 2006 NUCJ 24 (CanLII) (Fontaine), at paragraph 61.) 

[50] Lastly, the legal fees are intended to “encourage counsel to take on difficult and 
risky class action litigation” (Abdulrahim v. Air France, 2011 ONSC 512 (CanLII), 16 
C.P.C. (7th) 289, at paragraph 9). It was also concluded in Griffin v. Dell Canada Inc., 
2011 ONSC 3292 (CanLII), 38 C.P.C. (7th) 86, [2011] O.J. No. 2487 (QL) (Sup. Ct.), at 
paragraph 53 that “class actions simply will not be undertaken by first rate lawyers … 
unless they are assured of receiving fair — and … ‘generous’ — compensation in 
appropriate cases”. 

C. Opposition to the Settlement 

(1) The right to opt-out 

[51] Class members, as individuals, may opt out assuming that they are not in 
agreement with the proposed Settlement. “If they do so, they must then accept all of the 
risks and disadvantages associated with pursuit of this litigation in the courts” (Fontaine, 
above, at paragraph 59). Bearing in mind that settlements are compromises that intend 
to resolve contested claims, it is not uncommon that the parties involved will not be 
satisfied with every element inherent in the settlement (Quatell, above, at paragraphs 5–
7). Class members may therefore become objectors if they oppose to the Settlement. 
The parties reminded this Court that it must determine whether the Settlement is fair, 
reasonable, and in the best interests of the class as a whole. It is therefore important 
that this Court carefully analyzes the benefits that the proposed Settlement will bring to 
the class as a whole. 

(2) Individual compensation range of $25 000 to $50 000 

[52] Some object to the individual damages ranging between $25 000 and $50 000. 
The parties submit that the quantum of compensation is fair and reasonable. As per the 
evidence on this motion, even with the approval of the Settlement by Justice Belobaba 
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in the Brown action in Ontario, “Justice Belobaba was indicating amounts in the $10,000 
to $25,000 range … and that the average paid on the common experience payment 
regarding Indian Residential Schools was $22,000” (affidavit of M. Blue Waters, at 
paragraph 112, Motion Record (Settlement Approval), Tab 4, page 112). Considering 
that the claimants would not be required to prove harm or loss in order to receive 
compensation, the proposed sums are “meaningful amounts of money”, as per the 
evidence. 

(3) Capped Settlement Fund at $750 Million 

[53] Certain objectors disagree with the capped Settlement Fund. The parties submit 
that it is appropriate to cap the Settlement fund at such a high amount of $750 million as 
it will allow every eligible class member to receive no less than $25 000. In fact, caps on 
settlement funds offer benefits (i.e. interests accruing from the capped settlement fund) 
to class members in such a way that they receive a sum of money in excess of $25 000, 
and up to $50 000. The parties also submit that it is reasonable to cap the Settlement 
fund in this case as the feature has allowed them to establish a simple, non-complex, 
claims process which would otherwise not have been available in uncapped 
settlements. It is recognized by this Court that no amount of money whatsoever can 
compensate for a loss of cultural identity. This is a symbolic payment and, not one that 
could, with any sum, recompense suffering for the loss of persona, family, nation and 
thus identity. 

(4) Exclusion of Métis and Non-Status Individuals 

[54] Certain individuals have raised the objection that the Métis and non-status 
Indians are not included in the Settlement. The Settlement Agreement only applies to 
status Indians, according to the Indian Act, and the Inuit. The parties submit that the 
Settlement Agreement is fair for the following reasons with which the Court agrees due 
to that reflected below: 

i. The Settlement contains a Foundation that has been implemented in Canada to 
serve for the benefit of every survivor of the Sixties Scoop, including Métis and non-
status Indians. As per the evidence states, the purpose of the Foundation is to allow 
healing and reconciliation for all survivors of the Sixties Scoop; 

ii. Some federal-provincial child welfare agreements do not apply to Métis and non-
status Indians since the provinces do not provide child welfare services to Indians 
without reserve status. In Brown v. Canada (Attorney General), Justice Belobaba also 
concluded that Ontario agreed to fund the development of the provincial welfare 
services only to “Indians with reserve status” (Brown v. Canada (Attorney General), 
2013 ONSC 5637 [cited above], at paragraphs 63–71); 

iii. Currently, there is no way of determining whether Métis and non-status Indians 
would be allowed to receive compensation; 

iv. The Settlement Agreement does not affect the claims of Métis and non-status 
Indians against Canada. The evidence clearly states that “[n]othing in this Settlement 
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bars a claim by Métis against the federal government, or a claim against the provincial 
authorities by those physically or sexually abused when adopted in state wardship” 
(affidavit of M. Brown, at paragraph 42, Exhibit “113” to the affidavit of D. Rosenfeld, at 
paragraph 257, motion record, Tab 6(113), pages 2106–2107). 

(5) Release of Claims for Physical and Sexual Abuse While in Care 

[55] Some objectors have criticized Canada for the release of the physical and sexual 
abuse claims. The Court agrees that “the compensation offered by Canada in exchange 
for the release of all claims is fair and reasonable” (responding memorandum of fact 
and law of the plaintiffs, at paragraph 35). It is explained that Canada is not to be held 
liable for the physical and sexual assault experienced by the Sixties Scoop survivors as 
it would not be in accordance with the federal-provincial agreements. The arrangements 
that were set forth between the federal Crown and the provinces require only that the 
provinces inaugurate welfare programs available to all Indians (Brown v. Canada 
(Attorney General), 2010 ONSC 3095 [cited above], at paragraph 31). Canada, on the 
other hand, is responsible to provide the provinces with the necessary funding and is 
not to be held accountable for breach of common law duty of care. 

[56] The first Sixties Scoop class action in Ontario, Brown v. Canada, also did not 
implicate allegations of physical and sexual abuse while class members were in care. 
Evidence shows that “[Class Counsel] chose not to expand it to include a law suit for 
damages for abuse. … Our claim in Ontario was limited to a loss of cultural identity and 
did not include the element of abuse as part of the assertion of federal liability” (affidavit 
of M. Brown, at paragraphs 31 and 42, Exhibit “113” to the affidavit of D. Rosenfeld, 
motion record (Settlement Approval), Tab 6(113), pages 2103 and 2107). 
Consequently, class members can still present such claims against the provinces, not 
Canada, in order to receive compensation for the physical and sexual abuse suffered. 

(6) Claimants’ Choice of Counsel through Claims Process 

[57] Certain individuals have raised the objection that they are entitled to choose their 
own lawyers for these class proceedings, and that these lawyers should be paid from 
the compensation granted to claimants. According to section 11.03 of the Settlement 
Agreement, “[n]o fee may be charged to Class Members in relation to claims under this 
Agreement by counsel not listed on Schedule ‘K’ without prior approval of the Federal 
Court”. As a result, pursuant to rule 369 of the Federal Court Rules, leave from the 
Court is required if legal fees are to be paid from claimants’ individual compensation. 
The parties submit that the purpose of section 11.03 is to protect the claimants from 
lawyers’ misconduct and to prevent the overcharging of legal fees which had arisen 
from the Indian Residential Schools Settlement claims process. The evidence on this 
motion clearly indicates that “[t]he structure of the proposed settlement is such that an 
amount for legal fees will be paid up front by Canada, with no counsel being permitted 
to charge further legal fees against individual payments, without prior authorization from 
the court” (affidavit of M. Reiher, at paragraph 33, motion record (Settlement Approval), 
Tab 5, page 156). 
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[58] According to the evidence on this motion, “the court will be called on to approve 
fees that are proposed to be charged so that amounts are reasonable and claimants are 
not surprised by dramatically reduced pay outs” (affidavit of M. Reiher, at paragraph 35, 
motion record (Settlement Approval), Tab 5, page 156). Class counsel from all across 
Canada made a commitment to assist, free of charge, every class member in the 
understanding of the Settlement Agreement, as well as in the completion of the claim 
forms. Class members will also have access to free legal services provided by 12 
Indigenous Liaison Officers in each province and territory (Plan of Administration, 
Exhibit “A” to the Affidavit of L. Seto, Supplemental Motion Record (Settlement 
Approval), Tab 6(A), page 53). 

(7) Legal Fees to Class Counsel 

[59] Some object to the quantum of legal fees. The Court agrees that the fees sought 
are fair and reasonable, mainly because class counsel will remain available to the 
claimants following the approval of the Settlement and because the requested fees are 
less than 10 percent of the overall global payment. All of which the Court accepted, 
recognizing that no legal fees whatsoever would be permitted against individual 
payments without prior authorization of this Court. 

(8) Class Definition and Cut-Off Date for the Deceased 

[60] Some individuals object to the cut-off date of February 20, 2009, because they 
claim that persons (or their estates) who were deceased prior to this date should also 
be considered as eligible claimants. It is accepted by the Court that one of the reasons 
why the parties chose the cut-off date to be February 20, 2009 is due to the Brown 
action which was commenced on that same date in Ontario. Moreover, in Baxter v. 
Canada (Attorney General), 2006 CanLII 41673, 83 O.R. (3d) 481 (Sup. Ct.), at 
paragraphs 82–84, Justice Winkler addressed a similar objection such as the one at 
bar: 

.… The proposed settlement would exclude the estates of such persons from making 
claims under the CEP program or the IAP.… While it is not uncommon, or necessarily 
objectionable, to draw distinctions between class members for the purposes of distributing 
compensation from a global fund, in those cases where a distinction is drawn, 
compensation is usually paid to claimants on both sides of the divide albeit in reduced 
amounts on one side. 

[61]  Therefore, the definition of “Eligible Class Member”, as found in the Settlement, 
allows estates to make claims, whereas, without the inclusion of such date, they would 
not have been eligible to receive any funds. 

(9) Claimants’ Ability to Retrieve Personal Records 

[62] Certain objectors are concerned about the difficulty and the complexity in 
retrieving personal records in order to make their claim for compensation. These 
records are held with Canada, the provinces and the provincial Children’s Aid Society. 
The parties did acknowledge this hardship and took the necessary actions in order to 
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accommodate the class members. “[W]ith the Settlement’s provision [the] burden to 
obtain records is not upon the Class member, rather, it is upon the governments” 
(affidavit of K. Richard, at paragraph 7, Exhibit “A” to the affidavit of J. Riddle, motion 
record (Settlement Approval), Tab 7(A), page 2198). Said otherwise, the evidence 
clearly states that survivors of the Sixties Scoop will not be encumbered by the task of 
requesting their official records in order to establish the fact of permanent wardship or 
adoption (affidavit of Dr. Raven Sinclair, at paragraph 12(e), Exhibit “115” to the affidavit 
of D. Rosenfeld, at paragraph 254, motion record (Settlement Approval), Tab 6(115), 
page 2178). Further steps, it is agreed by the Court, have also been taken in such a 
way that the process for verification of class members will be streamlined. By shifting 
the burden of proof onto the governments, it is recognized that “if [class members] have 
no record, [it] creates a process that assures me no indigenous person who lost their 
spirit and being will be denied recognition because of no record” (affidavit of M. Brown, 
at paragraph 40(i), Exhibit “113” to the affidavit of D. Rosenfeld, at paragraph 257, 
motion record (Settlement Approval), Tab 6(113), pages 2106–2107). 

(10) Maintaining a Historical Archive of Stories and Experiences 

[63] Certain individuals are concerned with the loss of personal stories and 
experiences present in the historical record. One of the main and key, primary 
objectives of the Foundation is to encourage survivors of the Sixties Scoop to share 
their stories for the purposes of commemoration and healing. Past jurisprudence 
demonstrates that none of the Foundation’s initiatives would have been available to 
class members through contested litigation (Rideout v. Health Labrador Corp., 2007 
NLTD 150 [cited above], at paragraph 70). The importance and value of the Foundation 
were also described by a class member, stating that “the work of the Foundation, the 
Agreement which is only the beginning of reconciliation, is part of taking us home — to 
be ourselves — to reclaim our languages, to reclaim our culture — the wrongs (sic) to 
continue to grow our essence” (affidavit of M. Blue Waters, at paragraph 96, motion 
record (Settlement Approval), Tab 4, page 110). 

(11) Mediator as Settlement Approval Judge 

[64] Certain individuals were dissatisfied that the undersigned, Justice Michel M.J. 
Shore, was not only the mediator for the proposed Settlement, but was also the 
presiding judge at the Settlement approval hearing. With respect to rule 391 of the 
Federal Court Rules, all parties (Class Counsel and the respondents) to the action had 
given their consent prior to the hearing for Settlement approval. An order, confirming the 
parties’ consent, had been signed and approved by Justice Manson. The evidence also 
demonstrates that Justice Shore, through an order of the Court, on May 3, 2017, was 
designated to conduct the Dispute Resolution Conference by Justice Manson prior to 
sitting on the approval of the Settlement by order of May 3, 2018, exactly one year later. 

(12) Consultation 

[65] Certain objectors stated their discontent for not being formally consulted about 
the Settlement Agreement. According to jurisprudence in class actions, such legal duty 
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is non-existent for such proceedings (Sondhi v. Deloitte Management Services LP, 2018 
ONSC 271 (CanLII), 45 C.C.E.L. (4th) 217, at paragraph 78); however, class members 
were given the opportunity to be heard by the Court, as solely to objections to the 
Settlement. Moreover, survivors of the Sixties Scoop will continue to be consulted for 
the inauguration of the Foundation as some of them are also members of the 
Development Board. The Foundation intends to “provid[e] survivors of the Sixties Scoop 
and their families with ‘Telling Our Stories’ platforms that promote their own healing and 
that serve as a gift to future generations”. This is to ensure that each and every story 
that can be told, will be told; and, kept in the annals of Canadian history. By the 
recounting of the stories, suffering will, at least, have meaning, by a duty to keep the 
stories alive for those whose stories can be told, as voices of witnesses to history that 
will thereby remain alive, through narratives to be kept; and, suffering never to be 
forgotten. 

[66] For all the reasons specified above, this Court certifies this action as a class 
proceeding, approves the Settlement with modification as per the order of the 
undersigned of May 11, 2018, in respect of dissemination of information of the 
Settlement to every part of Canada where Indigenous individuals reside, or can be 
found, in addition to meticulous oversight in respect of funds to be distributed, to ensure 
that each and every eligible person as per the Settlement receives the payment allotted 
for such. The Court also dismisses the action against Canada on a without costs basis. 
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ORDER in T-2212-16 rendered on May 11, 2018 

WHEREAS by order of Justice Michael D. Manson of this Court, dated May 3, 
2018 and by consent of the parties before the Court, the mediator, Justice Michel M.J. 
Shore, shall preside over the motion for settlement approval in this action in accordance 
with rule 391 of the Federal Courts Rules; 

AND WHEREAS the plaintiffs and the defendant have entered into the 
Settlement Agreement in respect of the plaintiffs’ claims against the defendant; 

AND WHEREAS this Court approved the form of notice and plan for distribution 
of the notice of this motion by order dated January 11, 2018 (the Notice Order); 

UPON HEARING the motion made by the plaintiffs, on consent, for an order: 
(a) certifying this action as a class proceeding for settlement purposes; (b) approving 
the settlement agreement dated November 30, 2017 between the parties (the 
Settlement Agreement or Settlement); and (c) approving the notice of this settlement, 
the opt out and claims period and other ancillary orders to facilitate the Settlement; 

AND UPON READING the joint motion records of the parties and the facta of the 
parties; 

AND UPON BEING ADVISED of the defendant’s consent to the form of this 
order; 

AND WITHOUT ADMISSION OF LIABILITY on the part of the defendant; 

AND UPON HEARING  the oral submissions of counsel for the plaintiffs, counsel 
for the defendant, all interested parties, including objections, written and oral. 

IT IS ADJUDGED THAT: 

(1) For the purposes of this order, the following definitions shall apply: 

(i) “Approval Date” means the date that this Court approved the Settlement 
Agreement; 

(ii) “Approval Orders” means this order and the order approving the 
Settlement Agreement in Brown v. Canada (Court File No. CV09-
00372025-00CP); 

(iii) “Brown Class Members” means members of the class proceeding in the 
Ontario Superior Court of Justice, Brown v. Canada (Court File No. CV-
09-00372025- 00CP) who did not opt out of that proceeding; 

(iv) “Canada” means the defendant, the Government of Canada, as 
represented in this proceeding by Her Majesty the Queen; 

20
18

 F
C

 6
41

 (
C

an
LI

I)



 

 

(v) “Class Actions” mean: 

(a) Wendy Lee White v. The Attorney General of Canada (Court File 
No. T-294-17); 

(b) Jessica Riddle v. Her Majesty the Queen (Court File No. T-2212-
16); 

(c) Catriona Charlie v. Her Majesty the Queen (Court File No. T-421-
17); 

(d) Meeches et al. v. The Attorney General of Canada (Court File No. 
CI 16-01-01540); 

(e) Maggie Blue Waters v. Her Majesty the Queen in Right of Canada 
et al. (Court File No. QBG 2635/14); 

(f) David Chartrand, Lynn Thompson, and Laurie-Anne O’Cheek v. 
Her Majesty the Queen et al. (Court File No. CI 15-01-94427); 

(g) Pelletier v. Attorney General of Canada (Court File No. QGB 
631/17); 

(h) Simon Ash v. Attorney General of Canada (Court File No. QBC 
2487/16); 

(i) Ashlyne Hunt v. Her Majesty the Queen in Right of Alberta (Court 
File No. 1101-11452); 

(j) Sarah Glenn v. Attorney General of Canada (Court File No. 1601-
13286); 

(k) Skogamhallait also known as Sharon Russell v. The Attorney 
General of Canada (Court File No. VLC-S-S113566); 

(l) Linda Lou Flewin v. Attorney General of Canada et al. (Court File 
No. Hfx 458720); 

(m) Sarah Tanchak v. Attorney General of Canada et al. (Court File No. 
186178 Victoria); 

(n) Mary-Ann Ward v. The Attorney General of Canada et al. (Court 
File No. 500-08-000829-164 Montreal); and 

(o) Catherine Morriseau v. Her Majesty the Queen in Right of Ontario 
and Attorney General of Canada (Court File No. CV-16-565598-
00CP). 
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(vi) “Class” or “Class Members” means all Indian (as defined in the Indian Act) 
and Inuit persons who were removed from their homes in Canada 
between January 1, 1951 and December 31, 1991 and placed in the care 
of non-Indigenous foster or adoptive parents excluding any members of 
the class action in the Ontario Superior Court of Justice styled as Brown v. 
The Attorney General of Canada (Court File Number CV-09-
00372025CP); 

(vii) “Implementation Date” means the latest of: 

(a) thirty days following the expiry of the Opt Out Period; 

(b) the date following the last day on which a Class Member may 
appeal or seek leave to appeal either of the Approval Orders; 

(c) the date of a final determination of any appeal brought in relation to 
the Approval Orders. 

(viii) “Opt Out Period” or “Opt Out Deadline” means the period commencing on 
the Approval Date and ending 90 days after the Approval Date, during 
which a Class Member may opt out of this class proceeding, without leave 
of this Court; 

(ix) “Releasees” means individually and collectively, Canada, and each of the 
past, present and future Ministers of the federal government, its 
Departments and Agencies, employees, agents, officers, officials, 
subrogees, representatives, volunteers, administrators and assigns; 

(x) “Settlement Agreement” means the Settlement Agreement dated 
November 30, 2017, attached as Schedule A to this order; and 

(xi) “Settlement Fund” means the settlement fund established pursuant to 
section 4.01 of the Settlement Agreement. 

(2) All applicable parties have adhered to and acted in accordance with the notice 
order and the procedures provided in the notice order have constituted good and 
sufficient notice of the hearing of this motion. 

CERTIFICATION 

(3) This action is hereby certified as a class proceeding for the purposes of 
settlement pursuant to subsection 334.16(1) of the Federal Courts Rules. 

(4) The Class is defined as: 

All Indian (as defined in the Indian Act) and Inuit persons who were 
removed from their homes in Canada between January 1, 1951 and 
December 31, 1991 and placed in the care of non-Indigenous foster or 
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adoptive parents excluding any members of the class action in the Ontario 
Superior Court of Justice styled as Brown v. The Attorney General of 
Canada (Court File Number CV-09-00372025CP). 

(5) The representative plaintiffs hereby appointed are Wendy White, Jessica Riddle, 
and Catriona Charlie who constitute adequate representative plaintiffs of the 
Class. 

(6) Klein Lawyers LLP, Koskie Minsky LLP and Merchant Law Group LLP are 
appointed as Class Counsel. 

(7) The claims asserted on behalf of the Class against the defendant are: (a) 
negligence; and (b) breach of fiduciary duty. 

(8) For the purposes of settlement, this proceeding is certified on the basis of the 
following common issue: 

Did the defendant have a fiduciary or common law duty of care to take 
reasonable steps to protect the Indigenous identity of the Class Members? 

(9) The certification of this action is conditional on the approval of the Settlement 
Agreement in Ontario in accordance with section 12.01 of the Settlement 
Agreement. Should the Settlement Agreement be set aside, all materials filed, 
submissions made or positions taken by any party are without prejudice to any 
future positions taken by any party on a certification motion. 

SETTLEMENT APPROVAL 

(10) The Settlement Agreement is fair, reasonable and in the best interests of the 
plaintiffs and the Class Members. 

(11) The Settlement Agreement, which is expressly incorporated by reference into this 
order, shall be and hereby is approved and shall be implemented in accordance 
with this order and further orders of this Court.  

(12) The claims of the Class Members and the Class as a whole, shall be 
discontinued against the defendant and are released against the Releasees in 
accordance with section 10.01 of the Settlement Agreement, in particular as 
follows: 

(i) Each Class Member and his/her Estate Executor and heirs (hereinafter 
“Releasors”) has fully, finally and forever released Canada, her servants, 
agents, officers and employees, from any and all actions, causes of 
action, common law, Quebec civil law and statutory liabilities, contracts, 
claims and demands of every nature or kind available, asserted or which 
could have been asserted whether known or unknown including for 
damages, contribution, indemnity, costs, expenses and interest which any 
such Releasor ever had, now has, or may hereafter have, directly or 
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indirectly arising from or in any way relating to or by way of any 
subrogated or assigned right or otherwise in relation to the Sixties Scoop 
and this release includes any such claim made or that could have been 
made in any proceeding including the Class Actions whether asserted 
directly by the Releasor or by any other person, group or legal entity on 
behalf of or as representative for the Releasor. 

(ii) This Agreement does not preclude claims against any third party that are 
restricted to whatever such third party may be directly liable for, and that 
do not include whatever such third party can be jointly liable for together 
with Canada, such that the third party has no basis to seek contribution, 
indemnity or relief over by way of equitable subrogation, declaratory relief 
or otherwise against Canada. 

(iii) For greater certainty, the Releasors are deemed to agree that if they make 
any claim or demand or take any actions or proceedings against another 
person or persons in which any claim could arise against Canada for 
damages or contribution or indemnity and/or other relief over under the 
provisions of the Negligence Act, R.S.O. 1990, c. N.1, or its counterpart in 
other jurisdictions, the common law, Quebec civil law or any other statute 
of Ontario or any other jurisdiction in relation to the Sixties Scoop, 
including any claim against provinces or territories or other entities for 
abuse while in care; then, the Releasors will expressly limit their claims to 
exclude any portion of Canada’s responsibility. 

(iv) Canada’s obligations and liabilities under this Agreement constitute the 
consideration for the releases and other matters referred to in this 
Agreement and such consideration is in full and final settlement and 
satisfaction of any and all claims referred to therein and the Releasors are 
limited to the benefits provided and compensation payable pursuant to this 
Agreement, in whole or in part, as their only recourse on account of any 
and all such actions, causes of actions, liabilities, claims and demands. 

(13) This Settlement Agreement does not compromise any claims that Class 
Members have against any Province, Territory or any other entity, other than as 
expressly stated herein. 

(14) This Agreement does not affect the rights of: 

(i) Class Members who opt out of any class action that is certified pursuant to 
this Settlement Agreement; or 

(ii) Individuals who are not Class Members. 

(15) This order, including the releases referred to in paragraph 12 above, and the 
Settlement Agreement are binding upon all Class Members, including those 
persons who are under a disability. 
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(16) The claims of the Class Members are dismissed against the defendant, without 
costs and with prejudice and such dismissal shall be a defence to any 
subsequent action in respect of the subject matter hereof. 

(17) This Court, without in any way affecting the finality of this order, reserves 
exclusive and continuing jurisdiction over this action, the plaintiffs, all of the Class 
Members, and the defendant for the limited purposes of implementing the 
Settlement Agreement and enforcing and administering the Settlement 
Agreement and this order. 

(18) Save as set out above, leave is granted to discontinue this action against the 
defendant without costs and with prejudice, and that such discontinuance shall 
be an absolute bar to any subsequent actions against the defendant in respect of 
the subject matter hereof. 

(19) Collectiva Class Action Services Inc. shall be and hereby is appointed as Claims 
Administrator pursuant to the Settlement Agreement. A complete, significant, and 
detailed review must take place in regard to the Administrator for all eventual 
work pertaining to the Administrator’s responsibilities, to ensure accurate and 
effective, wide dissemination of meaningful and pertinent information to the 
attention of all those who have gone through the “Sixties Scoop” and heirs to 
those who have been subjected to the “Sixties Scoop” as specified in the 
Settlement; and, in addition, to supervise and monitor all future work that must be 
carried out by the Administrator as it pertains to individual payments to Class 
Members, heirs and others as respectfully specified in the Settlement who will be 
part of the Exceptions category. The fees, disbursements and applicable taxes of 
the Claims Administrator shall be paid by the defendant in accordance with 
section 6.06 of the Settlement Agreement. 

(20) No person may bring any action or take any proceeding against the 
Administrator, the Foundation Table, the Exceptions Committee or the members 
of such bodies, the adjudicators, or any employees, agents, partners, associates, 
representatives, successors or assigns, for any matter in any way relating to the 
Settlement Agreement, the administration of the Settlement Agreement or the 
implementation of this judgment, except with leave of this Court on notice to all 
affected parties. 

(21) In the event that the number of persons who appear to be eligible for 
compensation under the Settlement Agreement who opt out of this class 
proceeding and the Ontario Action exceeds 2 000, the Settlement Agreement will 
be void and this judgment will be set aside in its entirety, subject only to the right 
of Canada, at its sole discretion, to waive compliance with section 5.09 of the 
Settlement Agreement. 

(22) Subsection 334.21(2) [of the Federal Courts Rules] does not apply to the 
plaintiffs in the Class Actions, and those plaintiffs are not excluded from this 
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proceeding despite not having discontinued their parallel Class Actions prior to 
the Opt Out Deadline. 

(23) The fees payable to Class Counsel are hereby set at $37 500 000 ($37.5 million) 
in respect of legal fees plus applicable taxes, inclusive of disbursements, payable 
as follows: 

(i) $12 500 000 to Klein Lawyers LLP; 

(ii) $12 500 000 to Koskie Minsky LLP; and 

(iii) $12 500 000 to Merchant Law Group LLP. 

(24) The amounts set out in paragraph 23 shall be paid by the defendant to Class 
Counsel on the Implementation Date in accordance with the Settlement 
Agreement. The amounts set out in paragraph 23 shall be in addition to the 
funding in section 4.01 of the Settlement Agreement. 

(25) No counsel or law firm listed in Schedule “K” to the Settlement Agreement or who 
accepts a payment for legal fees from Canada will charge any Class Member any 
fees or disbursements in respect of an Individual Payment. Each counsel listed in 
Schedule “K” to the Settlement Agreement undertakes to make no further charge 
for legal work for any Class Member with respect to claims under this Agreement. 

(26) Notice in the manner attached hereto as Schedule “B” shall be given of this 
judgment, the approval of the Settlement Agreement, the opt out period and the 
claims period by the commencement of the Notice Plan attached here to 
Schedule “C”, at the expense of Canada. 

(27) This Court may issue such further and ancillary orders, from time to time, as are 
necessary to implement and enforce the provisions of the Settlement Agreement 
and this order. 

(28) Class Counsel shall report back to the Court on the administration of the 
Settlement Agreement at reasonable intervals not less than semi-annually, as 
requested by the Court and upon the completion of the administration of the 
Settlement Agreement. 

(29) The representative plaintiffs Wendy White, Jessica Riddle, and Catriona Charlie 
shall each receive the sum of $10 000 as an honorarium to be paid by the 
defendant out of the settlement fund. 

(30) The proposed representative plaintiffs in the Provincial Class Actions shall each 
receive the sum of $10 000 as an honorarium to be paid by the defendant out of 
the settlement fund. 
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(31) This order will be rendered null and void in the event that the Settlement 
Agreement is not approved in substantially the same terms by way of order of the 
Ontario Superior Court of Justice. 

(32) The statutory provisions of the Federal Courts Act, R.S.C., 1985, c. F-7 and the 
Federal Courts Rules, SOR/98-106 shall apply in their entirety to the supervision, 
operation, and implementation of the Settlement Agreement and this order. 
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Date: 20220617 

Docket: T-620-20 

Citation: 2022 FC 913 

Ottawa, Ontario, June 17, 2022 

PRESENT: The Honourable Mr. Justice Phelan 

CLASS PROCEEDING 

BETWEEN: 

CHEYENNE PAMA MUKOS STONECHILD,  
LORI-LYNN DAVID, AND STEVEN HICKS 

Plaintiffs 

and 

HER MAJESTY THE QUEEN 

Defendant 

ORDER 

UPON hearing the oral submissions of the parties made at a hearing online and in-person 

in Vancouver, British Columbia on April 12 and 13, 2022; 

AND UPON the Court reading the materials filed; 

THIS COURT ORDERS that: 

1. This action is certified as a class proceeding against the Defendant, Her Majesty 

the Queen, pursuant to Rule 334.16(1) of the Federal Courts Rules, SOR/98-106. 
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2. The primary class in this proceeding is defined as: 

All First Nations (Status and Non-Status Indians), Inuit and 
Métis persons who were removed from their homes in Canada 
between January 1, 1992 and December 31, 2019 and placed in 
the care of individuals who were not members of the 
Indigenous group, community or people to which they belong, 
excluding on-reserve class members in the Federal Court action 
styled as Moushoom and Meawasige (by his litigation 
guardian, Beadle) v The Attorney General of Canada with 
court file number T-402-19 (the “Primary Class” or “Primary 
Class Members”). 

3. The family class is defined as: 

The parents and grandparents of Primary Class Members (the 
“Family Class”, collectively with the Primary Class, the 
“Class” or “Class Members”). 

4. Cheyenne Pama Mukos Stonechild and Steven Hicks are appointed as 

Representative Plaintiffs for the Primary Class and Lori-Lynn David is appointed 

as Representative Plaintiff for the Family Class, pursuant to Rule 334.17(1)(b). 

5. This action concerns claims made on behalf of the Class, pursuant to 

Rule 334.17(1)(c), as follows: 

The claims assert systemic negligence, breaches of sections 7 
and 15 of the Canadian Charter of Rights and Freedoms, Part I 
of the Constitution Act, 1982, being Schedule B to the Canada 
Act 1982 (UK), 1982, c 11, and unjust enrichment. 

6. The relief claimed by the Class, pursuant to Rule 334.17(1)(d), is as follows: 

a. declarations; 

b. general damages for the Defendant’s several liability; 

c. special damages; 

d. damages under the Canadian Charter of Rights and Freedoms; 
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e. restitution by the Defendant of its wrongful gains; 

f. exemplary, aggravated, and punitive damages; 

g. damages equal to the costs of administering notice, administration, and the 
plan of distribution; 

h. recovery of health care costs incurred by provincial and territorial health 
insurers on behalf of the Plaintiffs and other Class Members pursuant to 
the Health Care Costs Recovery Act, SBC 2008, c 27 and comparable 
legislation in the other provinces and territories; 

i. pre-judgment and post-judgment interest; and 

j. costs. 

7. The common questions of law or fact in this proceeding are certified pursuant to 

Rule 334.17(1)(e) as follows: 

Systemic negligence questions 

a. Did the Defendant owe a duty of care to the Class and, if so, what was the 
scope of that duty? 

b. If the answer to (a) is yes, was the Defendant entitled to delegate its duty 
or aspects of that duty to the provinces and territories and their child 
welfare agencies? 

c. If the answer to (b) is no or if aspects of the Defendant’s duty were not 
delegable, what was the standard of care owed by the Defendant to the 
Class? 

d. Did the Defendant’s conduct, acts, and omissions fall below the applicable 
standard of care? 

e. If the answer to (d) is yes, can causation of any damages incurred by Class 
Members be determined as a common question? 

f. If the answer to common questions (a), (d) and (e) is yes, can the Court 
make an aggregate assessment of damages suffered by all or some Class 
Members and, if so, in what amount? 
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Charter questions 

g. Did the Defendant breach the Class Members’ right to life, liberty, and 
security of the person in a manner contrary to the interests of fundamental 
justice under section 7 of the Canadian Charter of Rights and Freedoms? 

h. Did the Defendant breach the right of Class Members to equal protection 
and equal benefit of the law without discrimination based on race, 
religion, colour, or national or ethnic origin under section 15 of the 
Canadian Charter of Rights and Freedoms? 

i. If the answer to common question (g) or (h) is yes, were the Defendant’s 
actions saved by section 1 of the Canadian Charter of Rights and 
Freedoms and, if so, to what extent and for what time period? 

j. If the answer to common question (g) or (h) is yes, and the answer to 
common question (i) is no, do those breaches make damages an 
appropriate and just remedy under section 24 of the Canadian Charter of 
Rights and Freedoms for all or some of the Class? 

k. If the answer to common question (j) is yes, can the Court make an 
aggregate assessment of damages owed to some or all Class Members 
under section 24 of the Canadian Charter of Rights and Freedoms and, if 
so, in what amount? 

Unjust enrichment questions 

l. Was the Defendant unjustly enriched by Class Members’ loss of rights and 
entitlements arising from Indigeneity? 

m. If the answer to common question (l) is yes, can the Court make an 
aggregate assessment of the restitution that should be paid to Class 
Members or some of them on account of the Defendant’s wrongful gains 
and, if so, what amount of restitution should be paid to Class Members? 

Punitive damages questions 

n. Does the Defendant’s conduct justify an award of punitive damages? 

o. If the answer to common question (n) is yes, what amount of punitive 
damages should be awarded against the Defendant? 

8. Murphy Battista LLP and Gowling WLG (Canada) LLP are appointed as Class 

Counsel. 
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9. The time and manner for Class Members to opt out of the class proceeding is 

reserved and will be addressed through the case management process. 

10. No costs are payable on this motion for certification in accordance with 

Rule 334.39. 

Blank 

"Michael L. Phelan"  
Blank Judge  
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Date: 20220617 

Docket: T-620-20 

Citation: 2022 FC 914 

CLASS PROCEEDING 

BETWEEN: 

CHEYENNE PAMA MUKOS 
STONECHILD, LORI-LYNN DAVID, AND 

STEVEN HICKS 

Plaintiffs 

and 

HER MAJESTY THE QUEEN 

Defendant 

REASONS FOR ORDER 

PHELAN J. 

I. Introduction 

[1] “At a time of truth and reconciliation, federal responsibility to Indigenous children should 

not be hidden behind provincial and territorial walls.” This is the essential point of this litigation 

in the Federal Court. 
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[2] For reasons to follow, this Court grants certification of this single class action, thereby 

avoiding the necessity or prospect of thirteen provincial and territorial separate actions being 

pursued by one of Canada’s most disadvantaged groups. 

II. Nature of the Proceeding 

[3] The present proceeding is a contested motion for certification of a class proceeding 

pursuant to Rule 334.16(1) of the Federal Courts Rules, SOR/98-106. The litigation seeks to 

hold Canada liable to off-reserve Indigenous children and families for Canada’s failure to take 

reasonable steps to prevent injury and loss to those off-reserve Indigenous children of their 

identity, culture, heritage and language. 

[4] The proposed class action questions and challenges Canada’s role between January 1, 

1992 and December 31, 2019, in allowing Indigenous children who were in state care to be 

placed in non-Indigenous homes and in the care of individuals who were not part of their 

Indigenous group, community or people [Primary Class Members]. This resulted in the loss of 

identity, culture, family and federal benefits. The claim also seeks relief for the parents and 

grandparents of Primary Class Members [Family Class]. 

[5] The claim is grounded in Canada’s duty to protect apprehended Indigenous children and 

youth from harm - specifically the loss of their Aboriginal identity - as informed by the honour 

of the Crown, Canada’s fiduciary obligations, Canada’s common law duty of care and Canada’s 

responsibility for all Indigenous peoples, whether status Indian, non-status, Métis or Inuit, and 

regardless of whether they reside on or off reserve land. 
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[6] The Plaintiffs assert that the Defendant Canada: 

 unreasonably denied Indigenous peoples their inherent right to jurisdiction over 
child and family services; 

 failed to take reasonable steps to preserve and protect the Aboriginal identity of 
Primary Class Members apprehended by child welfare agencies and placed in the 
care of individuals who were not members of their Indigenous community group or 
people; and 

 failed to provide information about Primary Class Members’ identity, Aboriginal 
and treaty rights and federal benefits to which Primary Class Members may have 
been entitled. 

[7] The claim seeks declaratory relief, general and punitive damages as well as Charter 

damages and other relief. 

[8] Importantly, the Defendant accepts that the Plaintiffs have a reasonable cause of action, a 

certifiable class and appropriate representative plaintiffs. 

[9] The key issue from the Defendant’s perspective is that the resolutions of the issues raised, 

“whether through litigation, or, more preferably, out of court settlement, requires the presence 

and participation of the provinces and territories”. The Plaintiffs seek recovery only against the 

Federal Crown and only in this Court. 

III. Background 

A. Action 

[10] The action has been generally described above. The time frame of January 1, 1992 to 

December 31, 2019 has been referred to as the “Millennium Scoop”. This is to be distinguished 
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from what is known as the “Sixties Scoop” which was the topic of litigation in Ontario under 

Brown v Canada (Attorney General), 2017 ONSC 251 [Brown] and in the Federal Court under 

Riddle v Canada, 2018 FC 641 [Riddle] with respect to the resulting national settlement. Both 

historic actions focused on loss of cultural identity, with Brown limited to on-reserve child 

apprehensions in the Province of Ontario and Riddle not distinguishing between on-reserve or 

off-reserve class members.  

[11] Aside from alleging that the Defendant failed in its duty towards the Class Members, they 

also allege discriminatory practices which caused the Primary Class Members, their parents and 

grandparents to suffer loss from systemic negligence, breaches of sections 7 and 15 of the 

Charter and unjust enrichment. 

[12] The Plaintiffs plead that the Defendant’s duty to Indigenous children was not negated by 

the role of the provinces/territories in the provision of child welfare services and Canada never 

had the right to offload its legal obligations to Primary Class Members. 

B. Proposed Representative Plaintiffs 

[13] The proposed Representative Plaintiffs are Cheyenne Stonechild (originally in this 

litigation “Walters”) and Steven Hicks – both for the Primary Class – and Lori-Lynn David for 

the Family Class. 

[14] Ms. Stonechild was born in 1995 and her birth mother is a member of the Muscowpetung 

Saulteaux First Nation and a Sixties Scoop victim. When she was eight years old, she was moved 
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from her mother’s care and, with the exception of one day when she was with an uncle, she was 

placed in a group home by the BC Ministry of Children and Family Development. 

[15] By the time she turned 18, Ms. Stonechild had been placed in approximately 15 group 

homes in the Greater Vancouver area. Beyond the single day with her uncle, Ms. Stonechild was 

never placed in the care of anyone who identified as Indigenous nor was any attempt made to 

preserve her Cree identity, culture or language. She has suffered mentally and emotionally 

allegedly arising from the loss of her culture and identity. While never advised of her Indigenous 

rights, she has secured an Indian Status Card, become recognized by her Nation and learned 

about her Cree heritage. She states that she understands and is willing and able to fulfil her role 

and duties as a Representative Plaintiff. 

[16] Mr. Hicks is Métis, born in 1995. When six months old, he and his sister were removed 

from their home and placed with a non-Métis family. He was adopted when he was seven but 

returned to the child welfare system when he was 11. For the next 18.5 years, Mr. Hicks was 

placed in numerous foster homes, none of them being Métis. In addition to experiencing mental 

and emotional difficulties, he was never made aware that he was Métis until he was 19 nor 

provided with information on his status, culture or federal entitlements. 

[17] Mr. Hicks has begun to reconnect with his Métis community, identity and culture. Like 

Ms. Stonechild, he understands and accepts his role and duties as a Representative Plaintiff, and 

has reviewed the litigation plan and the Fee Agreement. 
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[18] Ms. David is an Indigenous woman who alleges that she has suffered intergenerational 

trauma due to being separated from her birth mother during the Sixties Scoop and adopted by 

non-Indigenous parents. As a result, she lost all connection with her birth mother and her culture. 

Following three of her children being apprehended in 1993 and 1997 (she has not seen her eldest 

son since 1996), Ms. David experienced depression, alcohol abuse, suicidal thoughts and 

homelessness. 

[19] Since 2006, Ms. David has been “turning her life around”. She attributes her loss of 

Indigenous identity and her children’s cultural loss to Canada’s failure to take steps to help 

preserve and protect their identities. She too is aware of and accepts her duties and role and 

understands the litigation plan and legal costs. 

[20] Although the parties are in agreement that the proposed Representative Plaintiffs are 

appropriate, the Court must reach its own conclusion as discussed later. 

The point Canada emphasizes is that each of these Representative Plaintiffs had their 

lives, cultures and identities harmed by officials of British Columbia, not of Canada. 

[21] Canada has argued that these Plaintiffs should not be allowed to cut off the Class’ claim 

for liability at the federal government level; that such a limitation harms other Class Members’ 

rights and interests. 
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[22] However, in my view, those who find the case too limited are free to opt out. More 

particularly, the case does not bind the provincial/territorial governments nor restrict claims 

against them in their courts. 

Importantly, there is nothing to suggest that the Representative Plaintiffs are not aware of 

the limitations or informed of the risks. In their judgment the single class action in the national 

court is the preferred way to proceed. It is not for this Court at this stage or for Canada at any 

stage to deny them the right to make that decision. 

C. Trauma/Harm 

[23] The Plaintiffs, in advancing their arguable cause of action argument, filed two expert 

reports. 

[24] The first was from Dr. Amy Bombay of the Department of Psychiatry and School of 

Nursing at Dalhousie University. Her opinion related to the significant psychological and 

emotional impacts which occur when an Indigenous child is separated from his/her group, 

community or people. She further opined on the negative health and social impacts caused by 

cultural suppression or loss faced by those affected by residential schools and child welfare 

systems. 

[25] The second expert was Professor Nico Trocmé of the School of Social Work at McGill 

University. He concluded that First Nations children and families were significantly more likely 

to be investigated by child welfare authorities than non-Indigenous children and families by 

significant degrees of difference. He further opined on the significant overrepresentation of 

20
22

 F
C

 9
14

 (
C

an
LI

I)



 

 

Page: 8 

Indigenous children in care and the majority of such children being placed in non-Indigenous 

homes. 

[26] The Defendant does not challenge this evidence but points to the fact that it is the 

provinces and territories who operate these child welfare systems. 

[27] The Plaintiffs point to the federal entitlements and benefits available to off-reserve 

Indigenous people and the failure to inform Indigenous children, removed from their families, of 

these entitlements which are lost or to which access is not given. It is the Plaintiffs’ position at 

the basis of this claim that Canada had a constitutional obligation to off-reserve Indigenous 

people and Canada’s policy of leaving funding of social services for off-reserve Indigenous 

people to the provinces and territories amounts to a violation. 

IV. Issues 

[28] The parties agree that the overarching issue is whether this action should be certified as a 

class proceeding pursuant to Rule 334.16. That issue in this context underscores: 

a) whether the proposed common questions are appropriate in these circumstances; 

and 

b) whether a single class proceeding in this Court is the preferable proceeding. 

[29] Rule 334.16(1) sets out a mandatory obligation on the Court to certify a proceeding as a 

class action if the action meets certain conditions. Subsection (2) sets out a non-exhaustive list of 

matters which the Court must have considered: 
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334.16 (1) Subject to 
subsection (3), a judge shall, 
by order, certify a proceeding 
as a class proceeding if 

334.16 (1) Sous réserve du 
paragraphe (3), le juge 
autorise une instance comme 
recours collectif si les 
conditions suivantes sont 
réunies : 

(a) the pleadings disclose a 
reasonable cause of action; 

a) les actes de procédure 
révèlent une cause d’action 
valable; 

(b) there is an identifiable 
class of two or more 
persons; 

b) il existe un groupe 
identifiable formé d’au 
moins deux personnes; 

(c) the claims of the class 
members raise common 
questions of law or fact, 
whether or not those 
common questions 
predominate over questions 
affecting only individual 
members; 

c) les réclamations des 
membres du groupe 
soulèvent des points de droit 
ou de fait communs, que 
ceux-ci prédominent ou non 
sur ceux qui ne concernent 
qu’un membre; 

(d) a class proceeding is the 
preferable procedure for the 
just and efficient resolution 
of the common questions of 
law or fact; and 

d) le recours collectif est le 
meilleur moyen de régler, de 
façon juste et efficace, les 
points de droit ou de fait 
communs; 

(e) there is a representative 
plaintiff or applicant who 

e) il existe un représentant 
demandeur qui  : 

(i) would fairly and 
adequately represent the 
interests of the class, 

(i) représenterait de façon 
équitable et adéquate les 
intérêts du groupe, 

(ii) has prepared a plan for 
the proceeding that sets 
out a workable method of 
advancing the proceeding 
on behalf of the class and 
of notifying class members 
as to how the proceeding 
is progressing, 

(ii) a élaboré un plan qui 
propose une méthode 
efficace pour poursuivre 
l’instance au nom du 
groupe et tenir les 
membres du groupe 
informés de son 
déroulement, 

(iii) does not have, on the 
common questions of law 

(iii) n’a pas de conflit 
d’intérêts avec d’autres 
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or fact, an interest that is 
in conflict with the 
interests of other class 
members, and 

membres du groupe en ce 
qui concerne les points de 
droit ou de fait communs, 

(iv) provides a summary 
of any agreements 
respecting fees and 
disbursements between the 
representative plaintiff or 
applicant and the solicitor 
of record. 

(iv) communique un 
sommaire des conventions 
relatives aux honoraires et 
débours qui sont 
intervenues entre lui et 
l’avocat inscrit au dossier. 

(2) All relevant matters shall 
be considered in a 
determination of whether a 
class proceeding is the 
preferable procedure for the 
just and efficient resolution of 
the common questions of law 
or fact, including whether 

(2) Pour décider si le recours 
collectif est le meilleur moyen 
de régler les points de droit ou 
de fait communs de façon 
juste et efficace, tous les 
facteurs pertinents sont pris en 
compte, notamment les 
suivants : 

(a) the questions of law or 
fact common to the class 
members predominate over 
any questions affecting only 
individual members; 

a) la prédominance des 
points de droit ou de fait 
communs sur ceux qui ne 
concernent que certains 
membres; 

(b) a significant number of 
the members of the class 
have a valid interest in 
individually controlling the 
prosecution of separate 
proceedings; 

b) la proportion de membres 
du groupe qui ont un intérêt 
légitime à poursuivre des 
instances séparées; 

(c) the class proceeding 
would involve claims that 
are or have been the subject 
of any other proceeding; 

c) le fait que le recours 
collectif porte ou non sur des 
réclamations qui ont fait ou 
qui font l’objet d’autres 
instances; 

(d) other means of resolving 
the claims are less practical 
or less efficient; and 

d) l’aspect pratique ou 
l’efficacité moindres des 
autres moyens de régler les 
réclamations; 
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(e) the administration of the 
class proceeding would 
create greater difficulties 
than those likely to be 
experienced if relief were 
sought by other means. 

e) les difficultés accrues 
engendrées par la gestion du 
recours collectif par rapport 
à celles associées à la 
gestion d’autres mesures de 
redressement. 

Note: Subsection (3) is not relevant at this stage of the proceedings. 

A. Certification Principles 

[30] The Plaintiffs argue that they have satisfied the “low threshold” for certification as 

Rule 334.16 is procedural in nature and meant to be interpreted broadly, liberally and 

purposively to achieve the foundational policy objectives of class action proceedings – access to 

justice, judicial economy and behaviour modification: see Canada v John Doe, 2016 FCA 191 at 

para 25. In this regard, the Court is generally in agreement with the Plaintiffs. 

[31] The Defendant takes the position that at least with respect to judicial economy, the 

proposed certified action would be a false economy because there are not the proper common 

questions or at least insufficient commonality across the class; that this action is not the 

preferable way of proceeding and the matter of behaviour modification has been addressed under 

An Act respecting First Nations, Inuit and Métis children, youth and families, SC 2019, c 24 

[Act].  

[32] In Pro-Sys Consultants Ltd v Microsoft Corporation, 2013 SCC 57 at paras 99-100, the 

Supreme Court confirmed that the class representative must show some basis in fact for each of 

the certification requirements other than that the pleadings disclose a cause of action. The 

certification stage is not meant to be a test of the merits of the case. The question at the 
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certification stage is whether there is some basis in fact which establishes each of the individual 

certification requirements. 

[33] It is not necessary to seek a resolution to each challenge or to each issue which may or 

might arise in the course of litigation – either procedural or substantive. If that were the case, 

class action law in this country would be barren for lack of precedents because such resolution 

would be either premature or impossibly speculative. The overall question is not whether the 

action will succeed but whether the action can work as a class action. 

B. Reasonable Cause of Action (Rule 334.16(1)(a)) 

[34] The action concerns the loss of Primary Class Members’ Aboriginal identity after they 

were apprehended and placed in the care of individuals who were not members of their 

Indigenous community, group or people. There is nothing in the Defendant’s material that 

suggests that these circumstances did not in fact happen. 

[35] The Plaintiffs plead that the federal Crown had a duty constitutionally to protect and 

preserve the Aboriginal identity of apprehended Indigenous children and youth. They further 

plead that Canada failed in its duty from which the Class suffered loss and damage. 

[36] Critical to the claim is the argument that Canada’s duty was not negated because child 

welfare was otherwise a matter within provincial legislative competence. The analogy of a 

“political football” being who were “Indians” for whom Canada was responsible was alluded to 

both at the trial and ultimate appeal in the Daniels case (Daniels v Canada (Indian Affairs and 
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Northern Development), 2016 SCC 12). Jurisdictional arguments are discussed later, both in the 

context of common questions and preferability. 

[37] At this stage of the analysis the Defendant has properly acknowledged that the pleadings 

disclose a reasonable cause of action. The test is whether it is “plain and obvious” that the claim 

is doomed to failure (Varley v Canada (Attorney General), 2021 FC 589 at para 6 [Varley]). It is 

not. 

[38] Given the pleadings, the Amended Notice of Motion and the arguments made, I am 

satisfied that the Plaintiffs have met this condition for certification. 

C. Identifiable class of two or more persons (Rule 334.16(1)(b)) 

[39] The Defendant accepts, as do I, that the proposed Primary Class and Family Class meet 

this condition. The classes are objective and not overly broad. They are also similar to the classes 

in Moushoom v Canada (Attorney General), 2021 FC 1225 [Moushoom]. 

D. Common questions of law or fact (Rule 334.16(1)(c)) 

(1) Jurisdictional Issues 

[40] It is on this requirement and that of a class action as the preferable manner of proceeding 

for which the parties have the most disagreement. The Plaintiffs have filed an amended list of 

proposed common questions. The amended questions are largely the same as originally filed but 

20
22

 F
C

 9
14

 (
C

an
LI

I)



 

 

Page: 14 

add in questions related to Canada’s delegation of its off-reserve Indigenous child welfare duties 

to the provinces and territories and whether this amounted to systemic negligence. 

[41] The Defendant challenges the matters of common question and preferability, while 

accepting the existence of a reasonable cause of action. The Defendant argues that the questions 

are only theoretically common and would in reality require overwhelming individual 

assessments based on the jurisdictional issues which may be involved. The Defendant says that 

the involvement of the provinces and territories takes this claim outside of a workable common 

issues claim. 

[42] The Defendant raises what they describe as “jurisdictional issues”; however, it does not 

assert that this Court does not have jurisdiction over a claim against Canada alone. The 

Defendant’s position is that the Plaintiffs should also be suing the provinces. 

[43] In the course of dealing with this so-called jurisdictional issue, the Defendant refused to 

answer questions about Canada’s delegation of its responsibilities to the provinces. The 

questioning was in writing; the Defendant objected on the basis that it was not proper cross-

examination and was too broad. 

[44] The parties have engaged in procedural skirmishes over who had the obligation to force 

an answer and what should be done in the face of the Defendant’s refusal to answer. 
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[45] In my view, this procedural issue should not distract the Court from the real issue of 

whether the Plaintiffs’ limitation of its claim to only Canada deprives the Plaintiffs of the 

opportunity to pursue its claim in one court with national jurisdiction as opposed to being bogged 

down in multiple jurisdiction litigation. The Defendant’s failure to respond to questions related 

to jurisdiction and delegation detracts from the force of its submissions that the role of the 

provinces somehow makes the Plaintiffs’ claim impossible or impractical to pursue in this Court. 

[46] Moreover, the commonality of the questions is enhanced by the fact that there is a single 

defendant. The Plaintiffs have deliberately limited the scope of their claim to the federal 

government as they are entitled to do. As stated in Daniels v Canada, 2013 FC 6 at para 66: 

It is an accepted right that a plaintiff may frame the action (subject 
to various rules of pleading) as it wishes. It is not for the 
Defendants to tell the Plaintiffs what their case is or should be. 

[47] It is the Plaintiffs’ position that Canada has the responsibility to protect and preserve the 

Aboriginal identity of the Primary Class Members. The Plaintiffs are prepared to take the risk 

that it has only one defendant and that relief may be limited by that factor. That is the Plaintiffs’ 

choice and their right. 

[48] The Plaintiffs rely on the principle that Canada cannot delegate these responsibilities. As 

the Canadian Human Rights Tribunal held in First Nations Child and Caring Society of Canada 

et al v Attorney General of Canada (for the Minister of Indian and Northern Affairs Canada), 

2016 CHRT 2, and upheld in this Court (Canada (Attorney General) v First Nations Child and 

Family Caring Society of Canada, 2021 FC 969), Canada, as the sole respondent, could not 
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evade constitutional responsibility by the mere fact that it had delegated responsibility to 

provincial agencies. 

[49] The ultimate question in this litigation is whether Canada complied with its constitutional 

obligations under s 91(24) to “Indians” which could not be delegated to provincial bodies or 

discharged by provincial legislation. That issue is common to all the Class Members and is the 

foundational question throughout – did Canada have the obligations to preserve and protect and 

did it fulfil those obligations? 

[50] In limiting its claim to the federal government, the Plaintiffs have judicial support from 

this Court in Campeau v Canada, 2021 FC 1449 [Campeau], where Justice Southcott held that 

where a plaintiff elects to limit its claim to the several liability of Canada in regard to matters 

within Canada’s authority and responsibility, the Court has no basis for staying an action even in 

the face of Canada’s expressed intention to bring a claim for contribution and indemnity against 

a party over which the Federal Court has no jurisdiction. 

[51] In this present case, both parties accept that if judgment is against Canada for its own 

liability, the matter of a potential third party proceeding is irrelevant. 

[52] While the Court, at this stage of the litigation, need not answer these issues – it is 

sufficient if they are fairly arguable, the Plaintiffs argue that the question of Canada’s obligation 

to preserve and protect has been acknowledged by Canada by its passage of the Act. 
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[53] The legislation arguably establishes what is and what should have been the duty and the 

standard of care which the Defendant should have had in place during the period of time covered 

by this class action. It addresses, at least in part, the Defendant’s argument that there is a lack of 

commonality because each province had its own system, duties and standards. 

(2) The Common Questions 

[54] The following are the Amended Common Questions: 

a) Did the defendant owe a duty of care to the class and, if so, what was the scope of 
that duty? 

b) If the answer to (a) is yes, was the defendant entitled to delegate its duty or 
aspects of that duty to the provinces and territories and their child welfare 
agencies? 

c) If the answer to (b) is no or if aspects of the defendant’s duty were not delegable, 
what was the standard of care owed by the defendant to the class? 

d) Did the defendant’s conduct, acts, and omissions fall below the applicable 
standard of care? 

e) If the answer to (d) is yes, can causation of any damages incurred by class 
members be determined as a common question? 

f) Where loss of culture and identity has occurred and was materially caused by the 
class’ engagement with the child welfare system – including loss of identity 
and/or loss of rights and entitlements arising from Indigeneity – is Canada ipso 
facto liable (or was Canada legally capable of off-loading that liability onto the 
provinces and territories)? 

g) Where loss of culture and identity has occurred and was materially caused by the 
class’ engagement with the child welfare system (and Canada was not legally 
capable of off-loading that liability onto the provinces and territories), can the 
Court make an aggregate assessment of damages suffered by all or some class 
members and, if so, in what amount? 

h) Did the defendant breach class members’ right to life, liberty, and security of the 
person in a manner contrary to the interests of fundamental justice under section 7 
of the Canadian Charter of Rights and Freedoms? 

20
22

 F
C

 9
14

 (
C

an
LI

I)



 

 

Page: 18 

i) Did the defendant breach the right of class members to equal protection and equal 
benefit of the law without discrimination based on race, religion, colour, or 
national or ethnic origin under section 15 of the Canadian Charter of Rights and 
Freedoms? 

j) If the answer to common question (h) or (i) is yes, were the defendant’s actions 
saved by section 1 of the Canadian Charter of Rights and Freedoms and, if so, to 
what extent and for what time period? 

k) If the answer to common question (h) or (i) is yes, and the answer to common 
question (j) is no, do those breaches make damages an appropriate and just 
remedy under section 24 of the Canadian Charter of Rights and Freedoms for all 
or some of the class? 

l) If the answer to common question (k) is yes, can the Court make an aggregate 
assessment of damages owed to some or all class members under section 24 of the 
Canadian Charter of Rights and Freedoms and, if so, in what amount? 

m) Was the defendant unjustly enriched by class members’ loss of rights and 
entitlements arising from Indigeneity? 

n) If the answer to common question (m) is yes, can the Court make an aggregate 
assessment of the restitution that should be paid to class members or some of 
them on account of the defendant’s wrongful gains and, if so, what amount of 
restitution should be paid to class members? 

o) Does the defendant’s conduct justify an award of punitive damages? 

p) If the answer to common question (o) is yes, what amount of punitive damages 
should be awarded against the defendant? 

[55] The Defendant did not object to the Plaintiffs submitting the Amended Common 

Questions which include the questions concerning the delegation to the provinces. It does object 

to questions (f) and (g). 

[56] The Defendant’s position is that the Plaintiffs’ claim of systemic negligence is focused on 

Canada’s failure to pass earlier legislation similar to the Act which came into effect on 

January 1, 2020. It says that the scope of any duty owed by Canada could not be assessed 

without simultaneous consideration of provincial/territorial duties of care and any breaches 
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thereof. It lists a number of questions provinces and territories would be required to answer on 

the topic. 

[57] The Defendant argues that the same rationale applies to the Charter claims and the unjust 

enrichment claims. 

[58] The Defendant takes some comfort in the Caring Society findings that Canada 

discriminated against on-reserve Indigenous children by not providing them with comparable 

services to those provided off-reserve in similar circumstances. 

[59] Without addressing the merits or the validity of the Defendant’s position as a defence, it 

is not clear to me that a comparison between disadvantaged people’s treatment exonerates 

Canada from its duty to preserve and protect all Indigenous people. 

[60] The Defendant emphasizes that the individual nature of the claim will make causation 

and damages on a systemic basis difficult and that the Plaintiffs have not indicated how that 

would be done. It levels the same type of criticism in respect of the claim for unjust enrichment. 

[61] Both parties included in their common question submissions elements of jurisdictional 

issues at play and which are also addressed in the “preferability” analysis which follows. The 

Defendant expresses concern about the use of Rules 233 and 238 (production by a non-

party/examination of a non-party) in regards to provinces/territories. This concern, addressed 
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later, was considered in Campeau at para 33 in respect of parties holding joint and several 

liability: 

It is not necessary for the Court to delve into the evidence 
surrounding Murphy Battista’s responses to the Defendant’s past 
efforts to explore the Ransomware Attack. The Defendant has 
advanced no arguments as to why the processes to compel 
evidence from a non-party under the Rules would be ineffective in 
providing the Defendant or the Court with the evidentiary 
foundation necessary to apportion liability between the Defendant 
and Murphy Battista (for purposes of limiting any liability imposed 
on the Defendant in this proceeding to its several liability). In 
Gottfriedson at paragraph 27, Justice Harrington noted that the 
Court may apportion fault against a person who is a non-party to a 
proceeding and endorsed the statement in Taylor that undertaking 
such apportionment without adding parties will mean fewer parties 
at trial, a shorter trial, and reduced costs. Justice Harrington also 
noted the availability of Rules 233 and 238 to order non-party 
production of documents and examination for discovery (at para 
30). 

[62] Justice Stratas in Wenham v Canada (Attorney General), 2018 FCA 199 at para 72 

[Wenham], outlined the Court’s task at this stage of the certification process: 

Further, the task under this part of the certification determination is 
not to determine the common issues, especially not without a full 
record and full legal submissions on the issue, but rather to assess 
whether the resolution of the issue is necessary to the resolution of 
each class member’s claim. Specifically, the test is as follows: 

The commonality question should be approached 
purposively. The underlying question is whether 
allowing the suit to proceed as a representative one 
will avoid duplication of fact-finding or legal 
analysis. Thus an issue will be “common” only 
where its resolution is necessary to the resolution of 
each class member’s claim. It is not essential that 
the class members be identically situated vis-à-vis 
the opposing party. Nor is it necessary that common 
issues predominate over non-common issues or that 
the resolution of the common issues would be 
determinative of each class member’s claim. 
However, the class members’ claims must share a 
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substantial common ingredient to justify a class 
action. Determining whether the common issues 
justify a class action may require the court to 
examine the significant [sic] of the common issues 
in relation to individual issues. In doing so, the 
court should remember that it may not always be 
possible for a representative party to plead the 
claims of each class member with the same 
particularity as would be required in an individual 
suit. 

(Western Canadian Shopping Centres, above at para. 39; see also 
Vivendi Canada Inc. v. Dell’Aniello, 2014 SCC 1, [2014] 1 S.C.R. 
3 at paras. 41 and 44-46.) 

[63] Justice Gleason, in Canada v Greenwood, 2021 FCA 186 [Greenwood], in addressing 

cases such as this one dealing with systemic negligence claims, confirmed such cases are 

appropriate for certification: 

[182] Issues related to the scope of a duty of care, breach and 
punitive damages have frequently been certified as common issues 
in systemic negligence claims as the respondent rightly notes: see, 
i.e., Rumley; Cloud v. Canada (Attorney General), 2004 
CarswellOnt 5026, [2004] O.J. No. 4924 (CA); Gay et al. v. 
Regional Health Authority 7 and Dr. Menon, 2014 NBCA 10; Ross 
v. Canada (Attorney General), 2018 SKCA 12; and Francis v. 
Ontario, 2021 ONCA 197, to name only a few cases where such 
determinations were reached or upheld by various appellate courts. 
The Federal Court has also frequently certified class actions for 
systemic negligence: see, i.e., Merlo; Tiller; Ross, Paradis Honey 
Ltd. v. Canada, 2017 FC 199, [2018] 1 F.C.R. 275; McLean v. 
Canada (Attorney General), 2018 FC 642; and Nasogaluak v. 
Canada (Attorney General), 2021 FC 656. 

[64] As the Plaintiffs’ claim includes allegations of systemic negligence, Rumley v British 

Columbia, 2001 SCC 69 [Rumley], is particularly instructive. It involved issues of abuse of 

residential school children who were deaf or blind. The claim was based on systemic negligence 
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which, at para 30, was defined as “the failure to have in place management and operations 

procedures that would reasonably have prevented the abuse”. 

[65] In respect of the issue of commonality versus individuality, the argument in Rumley, as 

also made here, was that ultimately the action would break down into individual proceedings 

because the action depended on the application of the standard of care. At para 30, the Court 

rejected this dominance of individual assessments, on the basis that the plaintiff was entitled to 

restrict the grounds of negligence to systemic negligence to facilitate a class proceeding. 

30 I cannot agree, however, that such are the circumstances 
here.  As Mackenzie J.A. noted, the respondents’ argument is 
based on an allegation of “systemic” negligence – “the failure to 
have in place management and operations procedures that would 
reasonably have prevented the abuse” (pp. 8-9).  The respondents 
assert, for example, that JHS did not have policies in place to deal 
with abuse, and that JHS acted negligently by placing all 
residential students in one dormitory in 1978.  These are actions 
(or omissions) whose reasonability can be determined without 
reference to the circumstances of any individual class member.  It 
is true that the respondents’ election to limit their allegations to 
systemic negligence may make the individual component of the 
proceedings more difficult; clearly it would be easier for any given 
complainant to show causation if the established breach were that 
JHS had failed to address her own complaint of abuse (an 
individualized breach) than it would be if, for example, the 
established breach were that JHS had as a general matter failed to 
respond adequately to some complaints (a “systemic” breach).  As 
Mackenzie J.A. wrote, however, the respondents “are entitled to 
restrict the grounds of negligence they wish to advance to make the 
case more amenable to class proceedings if they choose to do so” 
(p. 9). 

[66] The Defendant suggests that Canada’s lack of a system to address the needs of 

Indigenous children and youth taken from their Indigenous families is a policy decision by the 

federal government; presumably as such is less susceptible to court challenge. However, this 
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assertion is a matter of a defence, if Canada chooses to advance it, and would, because it was a 

general policy, suggest that there is a broad common issue of its application of the policy. 

[67] In assessing the common questions with a purposive approach, both the original and 

Amended Common Questions can be distilled to four main issues: 

1. Canada’s alleged systemic negligence, its delegation to provinces and territories 
and the Court’s ability to make an aggregate assessment of damages. 

2. Canada’s alleged breaches of s 7 and 15 of the Charter and the entitlement to s 24 
Charter damages. 

3. Canada’s alleged unjust enrichment by avoiding the cost of a proper system to 
protect and preserve as well as the Court’s ability to assess and make a restitution 
order. 

4. Canada’s liability for punitive damages. 

[68] The Court is not convinced that the issues are only theoretically common. Individual 

provincial/territorial welfare practices would need to be considered, whether the claim is in this 

Court or in several courts. 

[69] The specific questions posed by the Plaintiffs are not inimitable and may be amended at a 

later date if appropriate. However, they must be common and flow from the pleadings as they do. 

[70] It would be naïve to suggest that dealing with aspects of provincial issues inherent in the 

common questions would be simple but it should be able to be done as discussed in 

paragraphs 79 and following of these Reasons. 
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[71] The Amended Common Questions contain rhetoric which is unnecessary and may not 

ultimately be helpful in resolving the core of the dispute. 

[72] In addressing the Defendant’s objection to some of the new questions, the Court agrees 

that questions (f) and (g) are more augmentory of questions (b)-(d) which more directly address 

the issue of delegation. 

[73] Therefore, the common questions to be certified are: 

Systemic negligence questions 

a) Did the Defendant owe a duty of care to the class and, if so, what was the scope of 
that duty? 

b) If the answer to (a) is yes, was the Defendant entitled to delegate its duty or 
aspects of that duty to the provinces and territories and their child welfare 
agencies? 

c) If the answer to (b) is no or if aspects of the Defendant’s duty were not delegable, 
what was the standard of care owed by the Defendant to the class? 

d) Did the Defendant’s conduct, acts, and omissions fall below the applicable 
standard of care? 

e) If the answer to (d) is yes, can causation of any damages incurred by class 
members be determined as a common question? 

f) In the answer to common questions (a), (d) and (e) is yes, can the Court make an 
aggregate assessment of damages suffered by all or some class members and, if 
so, in what amount? 

Charter questions 

g) Did the Defendant breach the class members' right to life, liberty, and security of 
the person in a manner contrary to the interests of fundamental justice under 
section 7 of the Canadian Charter of Rights and Freedoms? 

h) Did the Defendant breach the right of class members to equal protection and equal 
benefit of the law without discrimination based on race, religion, colour, or 
national or ethnic origin under section 15 of the Canadian Charter of Rights and 
Freedoms? 
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i) If the answer to common question (g) or (h) is yes, were the Defendant's actions 
saved by section 1 of the Canadian Charter of Rights and Freedoms and, if so, to 
what extent and for what time period? 

j) If the answer to common question (g) or (h) is yes, and the answer to common 
question (i) is no, do those breaches make damages an appropriate and just 
remedy under section 24 of the Canadian Charter of Rights and Freedoms for all 
or some of the class? 

k) If the answer to common question (j) is yes, can the Court make an aggregate 
assessment of damages owed to some or all class members under section 24 of the 
Canadian Charter of Rights and Freedoms and, if so, in what amount? 

Unjust enrichment questions 

l) Was the Defendant unjustly enriched by class members' loss of rights and 
entitlements arising from Indigeneity? 

m) If the answer to common question (l) is yes, can the Court make an aggregate 
assessment of the restitution that should be paid to class members or some of 
them on account of the Defendant's wrongful gains and, if so, what amount of 
restitution should be paid to class members? 

Punitive damages questions 

n) Does the Defendant's conduct justify an award of punitive damages?  

o) If the answer to common question (n) is yes, what amount of punitive damages 
should be awarded against the Defendant? 

E. Preferability 

[74] The question is whether the single class proceeding in this Court is the preferable 

proceeding. The issue of preferability usually contrasts a class proceeding to some other 

proceeding such as a single plaintiff or representation action. This motion adds an additional 

layer of complexity by raising the issue of whether the class proceeding in this Court, as opposed 

to other and multiple courts, is to be the preferred process. 
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[75] In Wenham, Justice Stratas outlined the test for preferability procedure under 

Rule 334.16(1)(d): 

[77] The test, from Hollick at paras. 27-31, is well-summarized in 
Mr. Wenham’s memorandum as follows: 

(a) the preferability requirement has two concepts at 
its core: 

(i) first, whether the class proceeding would be 
a fair, efficient and manageable method of 
advancing the claim; and 

(ii) second, whether the class proceeding would 
be preferable to other reasonably available 
means of resolving the claims of class members; 

(b) this determination requires an examination of 
the common issues in their context, taking into 
account the importance of the common issues in 
relation to the claim as a whole; and 

(c) the preferability requirement can be met even 
where there are substantial individual issues; the 
common issues need not predominate over 
individual issues. 

[78] The preferability of a class proceeding must be “conducted 
through the lens of the three principal goals of class action, namely 
judicial economy, behaviour modification and access to justice”: 
Fischer at para. 22. 

[76] In these Reasons, this Court referred to paragraph 30 of Rumley in respect to a plaintiff’s 

right to restrict its claim to negligence as here. The case importantly confirms that a class action 

where systemic wrong is alleged is preferred even though there are aspects of individual 

assessments. 
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[77] The Court of Appeal in Greenwood confirmed that the type of case advanced here is 

frequently certified as a class action: 

[181] Moreover, as this Court recently noted at paragraph 77 of 
Brake: 

[...] the result of the determination of the common 
issues need not be the same for all class members. 
In particular, 

(a) for a question to be common, success for one 
member of the class does not necessarily have to 
lead to success for all the members; 

(b) a common question can exist even if the answer 
given to the question might vary from one member 
of the class to another, and a common question may 
require nuanced and varied answers based on the 
circumstances of individual members; 

(c) the requirement of commonality does not mean 
that the answer for all members of the class needs to 
be the same or even that the answer must benefit 
them to the same extent as long as the questions do 
not give rise to a conflict of interest among the 
members; for example, the success of one member 
must not result in failure for another. 

(See Vivendi at paras. 44-46; Rumley at para. 36; 
Hodge v. Neinstein, 2017 ONCA 494, 136 O.R. 
(3d) 81 at para. 114.) 

[182] Issues related to the scope of a duty of care, breach and 
punitive damages have frequently been certified as common issues 
in systemic negligence claims as the respondent rightly notes: see, 
i.e., Rumley; Cloud v. Canada (Attorney General), 2004 
CarswellOnt 5026, [2004] O.J. No. 4924 (CA); Gay et al. v. 
Regional Health Authority 7 and Dr. Menon, 2014 NBCA 10; Ross 
v. Canada (Attorney General), 2018 SKCA 12; and Francis v. 
Ontario, 2021 ONCA 197, to name only a few cases where such 
determinations were reached or upheld by various appellate courts. 
The Federal Court has also frequently certified class actions for 
systemic negligence: see, i.e., Merlo; Tiller; Ross, Paradis Honey 
Ltd. v. Canada, 2017 FC 199, [2018] 1 F.C.R. 275; McLean v. 
Canada (Attorney General), 2018 FC 642; and Nasogaluak v. 
Canada (Attorney General), 2021 FC 656. 
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[78] The Plaintiffs have addressed the non-exhaustive factors laid out in Rule 334.16(2). I 

conclude that a single proceeding would be particularly important to matters of judicial economy 

and access to justice. 

[79] The Defendant has not established that a class action in this matter is not manageable nor 

has it established that it cannot defend its position or that a class proceeding in this single court 

with national coverage is not the preferred proceeding. 

[80] This case, like other class actions, underscores the difficulties with class actions against 

the Crown due to constitutional limitations. These Plaintiffs cannot solve this class action 

conundrum nor should they have to await its resolution. 

[81] Class actions covering persons and actions outside the specific borders of the pertinent 

borders raise problems as well as shown in Option Consommateurs c Nippon Yusen Kabushiki 

Kaisha (NYK), 2022 QCCS 1338. 

[82] The Defendant has raised concerns that in defending this action, it may be constrained in 

securing evidence from the provinces in support of its defence. However, this Court in Tippett v 

Canada, 2020 FC 714, issued production orders under Rule 233 against the Province of British 

Columbia (a non party to the class action). The same principled approach would presumably 

apply in respect to other non party provinces and territories in this class proceeding. At this 

stage, it cannot be said that Canada cannot adequately defend this proposed class proceeding. 
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[83] The Defendant has not satisfied me, nor have they advanced a case, that there is a better 

proceeding which can address the Plaintiffs’ claim. 

[84] The Defendant argues that a proceeding in a superior court could allow for 

provincial/territorial involvement. While this is doubtless true, the Defendant has not addressed 

how this could be done for a national class. The prospect that each class would only involve 

members from the particular province/territory invites thirteen legal actions across the country, a 

prospect which is truly daunting - particularly for the Plaintiffs. 

[85] Such multiple litigation involving issues related to Indigenous children and youth invites 

making the cases “political footballs” as between Canada and the provinces/territories. The 

prospect offends that which was identified and to be avoided under Jordan’s Principle. 

[86] The suggestion made included having a provincial superior court in one province be the 

principal court; however, the Defendant has not shown how other provinces would or could 

attorn to the jurisdiction of another province in respect of the laws and actions of the first 

province. 

[87] Although one must be cautious in drawing too much from class actions where consent to 

certification was part of the certification process, Canada had been prepared to accept class 

proceedings in this Court in many such actions. It did so in Moushoom where the remedy sought 

was similar to that asked for here. The key difference is that in the present action, the focus is on 
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off-reserve child welfare funding and actions while Moushoom dealt with on-reserve funding 

plus aspects of a Jordan’s Principle class. 

[88] The lengthy and multi-jurisdictional nature of the Sixties Scoop litigation is a cautionary 

tale and much simpler, one involving one court rather than a multi-jurisdictional Stonechild 

proceeding. Only after eight years of Ontario litigation did the national settlement materialize in 

Riddle. 

[89] In both Moushoom and Varley, Canada accepted its role as a single defendant. In terms of 

fairness based on the pleadings in this Stonechild proceeding, Canada is in a better position to 

deal with provincial witnesses (to the extent necessary) than these Plaintiffs. 

[90] In respect to access to jurisdiction, a single proceeding is a simpler process than multi-

jurisdictional claims. Given the nature of the class, and the likelihood of them individually or in 

groups being able to carry an action, a class proceeding is evidently more effective and efficient. 

It may well be the only way this type of litigation could proceed. 

[91] With regard to judicial economy, again a single national jurisdiction proceeding is more 

efficient. Canada says there is limited judicial economy as this proceeding is incomplete because 

of the absence of provinces and territories. Given this Court’s conclusion on the matter of a 

common question and the right of the Plaintiffs to pick their target of liability, a class action in 

this Court offers sufficient, if not greater judicial economy, than other proceedings. 
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[92] In terms of behaviour modification, while Canada says that this factor has been addressed 

by the new Act, a class proceeding is more likely than not to help ensure that the legislation is 

acted upon, funded and administered as it should. The class proceeding is likely to keep Canada 

on course – “steady and true”. 

[93] Canada has repeatedly said it seeks reconciliation and resolution. Despite the lengthy 

period over which the offending acts occurred, that has not happened and there was no 

suggestion that it was likely or that a vehicle for resolution existed. The words of the former 

Chief Justice in Rumley suggest that a class action may be useful in mitigating harm and even 

creating a vehicle for resolution. 

39 The final factor is “whether the administration of the class 
proceeding would create greater difficulties than those likely to be 
experienced if relief were sought by other means”: s. 4(2)(e).  On 
this point it is necessary to emphasize the particular vulnerability 
of the plaintiffs in this case.  The individual class members are 
deaf or blind or both.  Litigation is always a difficult process but I 
am convinced that it will be extraordinarily so for the class 
members here.  Allowing the suit to proceed  as a class action may 
go some way toward mitigating the difficulties that will be faced 
by the class members.  I am in full agreement, therefore, with 
Mackenzie J.A.’s conclusion that “[t]he communications barriers 
faced by the students both at the time of the assaults alleged and 
currently in the litigation process favour a common process to 
explain the significance of those barriers and to elicit relevant 
evidence.”  As he wrote, “[a] group action should assist in 
marshalling the expertise required to assist individual students in 
communicating their testimony effectively” (p. 9). 
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V. Conclusion 

[94] For all these reasons, this action will be certified as a class proceeding on the terms of the 

Certification Order. 

"Michael L. Phelan" 
Judge 

Ottawa, Ontario 
June 17, 2022 
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I. Introduction 

[1] This is a motion to approve the First Nations Drinking Water Settlement Agreement 

[Settlement Agreement or Settlement] pursuant to Rule 334.29(1) of the Federal Courts Rules, 

SOR/98-106 [Rules] and section 35(1) of The Class Proceedings Act, CCSM, c C130 [The Class 

Proceedings Act]. The underlying actions are class proceedings. The Settlement Agreement 

compensates First Nation individuals who have lived under a drinking water advisory for a year 

or more. It also provides First Nations with compensation and assistance in securing safe 

drinking water through future infrastructure funding.  

[2] Both the Federal Court and the Manitoba Court of Queen’s Bench [Courts] have 

jurisdiction over this proceeding. On October 11, 2019, Curve Lake First Nation [Curve Lake], 

Chief Emily Whetung, Neskantaga First Nation [Neskantaga], and Former Chief Christopher 

Moonias filed a statement of claim in the Federal Court [Federal Action]. On November 20, 

2019, Tataskweyak Cree Nation [Tataskweyak] and Chief Doreen Spence filed a Statement of 

Claim in the Manitoba Court of Queen’s Bench [Manitoba Action, and together with the Federal 

Action, the Actions]. After the Actions were certified, the Courts appointed these individuals and 

First Nations as the Representative Plaintiffs. The current Chief of Neskantaga, Wayne Moonias, 

represents the collective interests of Neskantaga. The defendant in both Actions was the Attorney 

General of Canada [Defendant or Canada]. McCarthy Tétrault LLP [McCarthy Tétrault] and 

Olthuis Kleer Townshend [OKT] are class counsel [Class Counsel]. The parties finalized the 

Settlement on September 15, 2021. 

[3] The Representative Plaintiffs now bring a motion for an Order: 
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a. that the proposed Settlement Agreement be approved and its terms given effect;  

b. that the Defendant pay the funds contemplated in the proposed Settlement Agreement, 

and that said funds be distributed in accordance with the proposed Settlement Agreement; 

c. that Class Members (defined below) be notified of the approval of the proposed 

Settlement Agreement as set out in Schedule M and N of the Settlement Agreement; and 

d. that the Actions be discontinued on a without costs basis. 

[4] The Courts jointly case managed and heard the motion for settlement approval, as 

contemplated by the Canadian Bar Association’s “Canadian Judicial Protocol for the Management 

of Multi-jurisdictional Class Actions and the Provision of Class Action Notice” (2018), online: 

The Canadian Bar Association <www.cba.org>. The Courts exercised their jurisdiction to hear 

this motion jointly pursuant to Rules 3 and 4 of the Rules and section 12 of The Class Proceedings 

Act.  

[5] The two Courts exercised their respective jurisdiction to jointly hear the motion for the 

approval of the Settlement Agreement. However, as required, each Court separately and 

independently addressed the governing legal test as it relates to the issue before the Courts and the 

Actions that were certified in their respective jurisdictions. 

[6] The reasons for Settlement and Fee Approval have been released separately but 

concurrently by each Court. After a full analysis, the two Courts are in complete agreement with 

the result and the reasons therefore. Accordingly, the reasons released by each Court to a large 
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extent replicate the reasons of the other. This represents what the Courts wish to underscore as 

complete concurrence.   

[7] The Settlement Agreement is historic. It is the first Settlement to tackle the problem of 

drinking water advisories on First Nation reserves. Additionally, this proceeding marks the first 

time the Federal Court and another Superior Court have sat together. Most importantly, however, 

the record before the Courts demonstrates that the Settlement Agreement we are being asked to 

approve represents what many hope will be a turning point for Canada and First Nations. Both 

parties acknowledge that an agreement of this nature is long overdue. Although the parties 

reached the Settlement in just under two years, the Courts acknowledge that Indigenous 

communities have been advocating for decades to ensure future generations’ access to safe 

water. Those tireless efforts, the willingness of the government, and the expertise and focus of 

legal counsel have now brought the parties to this promising and hopeful turning point.  

[8] For all the reasons outlined below, the Courts approve the proposed Settlement 

Agreement.  

II. Background 

A. Drinking water advisories on First Nation reserves in Canada 

[9] Authorities issue drinking water advisories when testing indicates that the water supply is 

or may be unsafe. There are three types of drinking water advisories: boil before use, do not 

consume, and do not use. Long-term drinking water advisories are those that have been in place 

for more than one year. The Settlement Agreement only applies to individuals residing on First 
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Nations that have been subject to a long-term drinking water advisory and to those First Nation 

communities.  

[10] The affidavit of Peter Gorham, an expert actuary jointly retained by both parties, states 

that from 1995-2007, there were 713 recorded long-term drinking water advisories that affected 

some 257 First Nations. Class Counsel submitted a January 28, 2021 report by Dr. Melanie 

O’Gorman, a professor of economics and scholar in water infrastructure and long-term drinking 

water advisories in First Nations. That report states that in comparison to municipal and private 

water systems, First Nations disproportionately experience long-term drinking water advisories. 

[11] As discussed in more detail below, the Actions alleged that Canada is responsible for the 

establishment of drinking water systems on reserves and that Canada has chronically 

underfunded First Nations’ water needs. As a result, Canada has failed to ensure that Class 

Members have access to potable water of adequate quality and quantity. Class Counsel pointed 

out that in a press conference on November 24, 2021, Minister of Indigenous Services, the 

Honourable Marc Miller, stated that the deficits pertaining to drinking water infrastructure on 

reserve are a result of systemic racism. 

B. Experiences of Representative Plaintiffs & Class Members 

[12] The Representative Plaintiffs and other Class Members filed affidavits in support of 

settlement approval, which outlined the status of drinking water on their respective First Nations. 

All of those affidavits explained the importance of safe water for the physical, spiritual, 

emotional, psychological, cultural, or economic health of individuals and communities. In 
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particular, many of the affidavits, including the affidavits of Elder Richard Allen Keeper and 

Anne Taylor, emphasized the role water plays in ceremony and how contaminated water results 

in the breakdown of knowledge transmission. Class Members also discussed the tragic 

relationship between poor drinking water, mental health, and youth suicide. Likewise, they noted 

that contaminated water has forced members to relocate, which perpetuates the history of 

displacement of Indigenous peoples from their lands and the separation of families. Class 

Member Roderick Richard Spence explains:  

Now that I live in Winnipeg, I can drink the water that comes out 
of my tap, just like other Canadians. But I have lost a piece of who 
I am. It seems like an awful trade to have to make. I certainly hope 
that my grandchildren get better treatment. I dream for this, pray 
for this, and cry for this. 

[13] The frustration, stress, and loss of dignity that Class Members have experienced is 

palpable. As detailed in their affidavits discussed below, members of the Representative First 

Nations have and continue to suffer unacceptable hardships. 

(a) Curve Lake  

[14] Curve Lake is an Ojibway First Nation located 15 kilometers outside of Peterborough, 

Ontario. Chief Whetung was elected Chief on June 18, 2019. She is Michi Saagiig of the 

Anishnaabe nation. She is a 36-year old lawyer and a mother of two. Chief Whetung’s affidavit 

explains that Curve Lake experiences 10 to 15 boil-water advisories every year, some of which 

have lasted for more than one year. Her affidavit and the affidavit of Shawn Williams, a member 

of Curve Lake, state that the water treatment plant on Curve Lake inadequately disinfects water 

and only services 56 of the 550 homes in the community. Canada constructed it in the early 

1980s and intended it to be temporary. The remaining homes on the First Nation are not 
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connected to a public water system and rely on private wells. Members of the community, 

including Chief Whetung’s entire family, have contracted E.coli due to the contaminants in their 

drinking water. Others have become gravely sick, suffered rashes, and more.  

[15] Mr. William’s affidavit explains that for decades Curve Lake has been negotiating with 

Indigenous Services Canada [ISC] to get a new water treatment plant. He describes the process 

as a “hamster wheel”: “the First Nation is constantly running, working to provide proposals, 

obtain necessary studies, seek funding, only to be in the exact same position decades later.” He 

explains that since Canada provides the funding, the federal government’s sign off is needed at 

every stage of development. He attributes the delay to ISC’s habit of providing “funding for 

studies, small projects, and other lower cost items as a means to appease First Nations while they 

wait for the big ticket funding to actually address their needs, if that day ever arrives.” 

[16] The affidavit of Katie Young-Haddlesey, the Economic Development Coordinator of 

Curve Lake, states that the water crisis has “strangled Curve Lake’s economic development.” 

She explains that for every business proposal, Curve Lake must consider whether “there will be 

enough water and whether the quality will impact the business.” Proposals for businesses like 

laundromats, car washes, restaurants, and hotels are not feasible because there is simply not 

enough water in the community.  

[17] Chief Whetung spoke passionately before both Courts on December 8, 2021. She 

explained that Curve Lake has been fighting for clean drinking water since before she was born. 
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For her, the Settlement not only means that the First Nation will have clean water in the near 

future, but that her children will be able to stay and grow up in their community.  

(b) Neskantaga 

[18] Neskantaga is an Oji-Cree remote fly-in community in northern Ontario and is situated 

along Lake Attawapiskat. Neskantaga is subject to the longest drinking water advisory in Canada 

– the First Nation has not had safe drinking water for over 26 years. Members of Neskantaga 

have had to evacuate their community twice in the past three years because of their water.  

[19] Christopher Moonias was the Chief of Neskantaga from 2019 to 2021. He now acts as 

special advisor to Neskantaga and remains a Representative Plaintiff. Chief Wayne Moonias is 

the current Chief of Neskantaga. He took office on April 1, 2021 and continues the work of 

Former Chief Christopher Moonias with respect to these Actions. 

[20] The affidavit of Chief Wayne Moonias describes the traumatic effect the drinking water 

advisory has had on both individuals and the community and emphasizes its adverse effect on 

community members’ mental health. As explained by the Community of Neskantaga in the Joint 

Press Release dated July 20, 2021, “[o]ur symptoms are real, and result in kids committing 

suicide, getting rashes, and suffering severe eczema. The skin conditions are particularly awful. 

They make our people feel like they have to hide themselves, and furthers their loss of dignity, 

on top of already feeling like maybe they don’t deserve clean water.”  
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[21] Class Members from Neskantaga also submitted affidavits supporting the Settlement and 

detailing their stories. Those Class Members included Former Chief Peter Moonias, Dorothy 

Sakanee, Maggie Sakanee, Marcus Moonias, and Amy Moonias. Maggie Sakanee’s affidavit 

details the skin rashes and sores that her grandchildren developed due to the water, which only 

cleared up after being evacuated to Thunder Bay. Amy Moonias’ affidavit tells a very similar 

story. Due to the expense of bottled water (a 4-litre bottle of water in Neskantaga costs 16 

dollars), Amy Moonias often had to choose between feeding and bathing her baby. Likewise, 

Dorothy Sakanee sometimes had to choose between buying bottled water and essentials like food 

or diapers. When she had to boil water, it came at the expense of spending time with her 

children. Former Chief Peter Moonias’ affidavit states that he declared a State of Emergency in 

the early 2000s because a cancer-causing chemical was found in the water. Dorothy Sakanee’s 

affidavit explains that her youngest daughter died in 1988 from brain cancer. She states that she 

suspects that the cancer was caused from the water in Neskantaga.   

(c) Tataskweyak 

[22] Tataskweyak is located in northern Manitoba and has 4000 members, 2300 of whom live 

on the reserve. Chief Spence is Split Lake Cree and is the Chief of Tataskweyak, where she has 

lived most of her life. She was elected on November 6, 2016 and is the first female Chief. She is 

a mother of three and a grandmother of one. In her affidavit, Chief Spence states that 

Tataskweyak has been under a boil water advisory for three years. She explains that the 

community sources its tap water from Split Lake, which has been contaminated by upstream 

development and recurring flooding. The affidavit of Tataskweyak member, Robert Spence, 
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further explains that sewage is periodically released into Split Lake. Split Lake is contaminated 

with E.coli and large-scale blue-green algae blooms known to cause serious illness in humans. 

[23] Accordingly, in 2006 and 2019, Tataskweyak sent Canada feasibility studies for a new 

water intake system, which would draw from Assean Lake. Instead, Canada upgraded the 

filtration and UV system in the existing water plant, which left the water tasting and smelling 

like chemicals. Chief Spence explained that occasionally, when the water line breaks, the tap 

water runs brown. The affidavit of Roderick Richard Spence, another member of Tataskweyak, 

similarly describes the tap water as smelling like chlorine and looking like “lemonade.” Even 

after Canada’s upgrades, the water remains unsafe to drink without boiling. In May 2020, Chief 

Spence obtained Canada’s commitment to pay for bottled water delivery and enhanced water 

testing. Prior to this, however, community members who could not afford bottled water had to 

drink tap water or haul buckets of water from Assean Lake. In comparison, residents of the City 

of Thompson, which is upriver from Tataskweyak, enjoy virtually unlimited potable water. 

[24] Similar to Curve Lake and Neskantaga, skin rashes are the norm for members of 

Tataskweyak. Class Members Lydia Garson and Clara Flett detailed their children’s rashes that 

resulted from bathing in the contaminated water. Lydia Garson’s son was covered in scrapes, 

sores, and scabs. At one point, despite his mother’s dedication, his condition got so bad that his 

face would bleed. Likewise, although she took special care, Clara Flett’s son had to be 

hospitalized due to his rashes. Class Member Elizabeth Keeper similarly contracted H. pylori 

infection (a stomach infection) from the contaminated water in Tataskweyak. Chief Spence 
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explains that illnesses related to contaminated drinking water have been exacerbated by 

inadequate access to healthcare, overcrowded housing, and the COVID-19 pandemic. 

C. Nature of the Claims & Defences 

[25] In the Statements of Claim filed in both Actions, the Representative Plaintiffs submitted 

that Canada failed to provide Class Members with potable drinking water. Accordingly, they 

sought orders and declarations that Canada has: breached its duty of care and acted negligently; 

contravened the honour of the Crown; breached its fiduciary duties; violated section 36 of the 

Constitution Act, 1982; and committed violations of sections 2(1), 7, and 15 of the Charter, 

which are not saved by section 1. They submitted that as a result, Class Members are denied 

adequate access to clean drinking water; unable to adequately wash and care for themselves and 

their families; and prevented from performing traditional ceremonies and spiritual practices.  

[26] The Representative Plaintiffs submitted that Canada has always taken responsibility for 

water systems on reserves but has never provided adequate funding. Furthermore, Canada knew 

that its funding was inadequate. The Representative Plaintiffs maintain that for most First 

Nations, federal funding is the only means of constructing and maintaining water infrastructure 

on reserve but Canada has tied funding to compliance with a complex system of specifications. 

Accordingly, Canada controls what infrastructure is built, where, how, when, and by whom.  

[27] The Representative Plaintiffs in the Federal Action requested damages in the amount of 

2.1 billion dollars, plus costs. Of particular note, they also sought an interim or interlocutory 

injunction and a permanent injunction requiring Canada to construct or approve and fund 
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construction of appropriate water systems to ensure Class Members have adequate access to 

potable water. 

[28] The Defendant did not file Statements of Defence because the Settlement was reached 

relatively early in the proceeding. Initially, Canada opposed the relief sought by the Class stating 

that it had no liability to the Class. The affidavit of John P. Brown, a lawyer for Class Counsel, 

explains that Canada’s public position “was that it funded water systems on reserves rather than 

manage[ing] them, and that it could not be liable for funding decisions that reflected a core 

policy.” On December 7, 2021, during the Motion for Settlement Approval, Class Counsel 

explained that their team anticipated that Canada’s defence would be similar to that in Okanagan 

Indian Band v Attorney General of Canada, Vancouver T-1328-19 (FC) [Okanagan]. Okanagan 

is an ongoing Federal Court case dealing with similar claims. 

D. Procedural History of the Action 

[29] The Manitoba Court of Queen’s Bench certified the Manitoba Action on July 14, 2020. 

On September 16, 2020, with the consent of the Defendant, the Representative Plaintiffs in the 

Federal Action brought a motion for certification. The Federal Court certified the Federal Action 

on October 8, 2020 pursuant to Rules 334.16 and 334.17. 

[30] The Courts certified the following common issues:  

(a) From November 20, 1995 to the present, did the Defendant owe 
a duty or an obligation to Class Members to take reasonable 
measures to provide them with, or ensure they were provided with, 
or refrain from barring, adequate access to water that is safe for 
human use?  
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(b) If the answer to the First Stage common issue is “yes”, did 
Canada breach its duties or obligations to members of the sub-
group?  

(c) If the answer to common issue (a) is yes, is any breach of the 
Charter saved by s. 1 of the Charter?  

(d) If the answer to common issue (a) is yes, did the Defendant’s 
breach cause a substantial and unreasonable interference with 
Class Members’ or their First Nations’ use and enjoyment of their 
lands?  

(e) If the answer to common issue (a) is “yes” and the answer to 
common issue (b) is “no”, are damages available to members of 
the sub-group under s. 24(1) of the Charter?  

(f) Can the causation of any damages suffered by members of the 
sub-group be determined as a common issue?  

(g) Can the Court make an aggregate assessment of all or part of 
any damages suffered by members of the sub-group?   

(h) Does the Defendant’s conduct justify an award of punitive 
damages, and if so, in what amount?  

(i) Should the Court order that the Defendant take measures to 
provide or ensure that members of the sub-group are provided 
with, or refrain from barring, adequate access to clean tap water?  

(j) If so, what measures should be ordered?   

[31] The Courts appointed McCarthy Tétrault and OKT as Class Counsel. CA2 Inc. was 

appointed as administrator for the purpose of giving notice of certification. CA2 Inc. gave notice 

in accordance with the certification orders. Individuals were included in the Class unless they 

opted out. There were no opt-outs within the opt-out period, which ended on March 29, 2021. 

First Nations were included in the Class if they opted in.  

[32] On December 30, 2020, the Representative Plaintiffs brought a motion for summary 

judgment on behalf of the Class. Summary judgment was set to be heard before both Courts, 
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sitting together, on October 4 to 7, 2021. In advance of the summary judgment motion, more 

than 120 First Nations opted in to the Actions. The Representative Plaintiffs summonsed 

witnesses and were prepared to proceed with cross-examinations. However, on June 20, 2021, 

the Parties reached an Agreement in Principle. The Agreement in Principle was executed on July 

29, 2021 and the Settlement was finalized on September 15, 2021. 

[33] On October 5, 2021, Class Counsel brought a motion to approve the Short and Long 

Form Notices of the Settlement Approval Hearing, as well as a plan for the distribution of these 

notices. By way of Order dated October 8, 2021, the notices and the plan for distribution were 

approved. CA2 Inc. was appointed as administrator to give notice and it did so in accordance 

with the Courts’ orders. CA2 Inc. gave Notice of the Settlement Approval Hearing on October 

16, 2021. That Notice of Settlement contemplated a 45-day late opt-out period for First Nations 

that first experienced long-term drinking water advisories after the Actions were certified. There 

were no late opt-outs.  

[34] On November 17 and 18, 2021, respectively, the Courts provisionally appointed Deloitte 

LLP as the Administrator for the Settlement Agreement [Administrator].  

E. Settlement Agreement: Key Provisions 

(1) Basics  

[35] Importantly, the Settlement Agreement contemplates and ensures both retrospective and 

prospective compensation. The Settlement Agreement provides First Nations and individuals 

resident on those First Nations with compensation for lack of regular access to safe drinking 
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water. The Settlement also commits Canada to work with First Nations to provide access to clean 

water and requires Canada to construct and fund appropriate water systems for First Nation 

communities. The key terms and provisions are set out below.  

(a) Class & Class Period 

[36] The Class Period runs from November 20, 1995 to present. The Class includes (a) 

Individual Class Members and (b) First Nation Class Members [collectively, Class Members]. 

Mr. Gorham’s affidavit states there are approximately 142,300 Individual Class Members, of 

which more than 60,000 are minors, and 258 eligible First Nation Class Members.  

[37] Individual Class Members include individuals, other than Excluded Persons, who are 

members of a band [First Nation] as defined by the Indian Act, RSC 1985, c, I-5 [Indian Act], 

whose lands are subject to the Indian Act or the First Nations Land Management Act, SC 1999, c 

24, and whose lands were subject to a drinking water advisory (whether a boil water, do not 

consume, or do not use advisory, or the like) that lasted at least one year from November 20, 

1995 to present [Impacted First Nation]. Those individuals must not have died before November 

20, 2017 and must have ordinarily resided in an Impacted First Nation while it was subject to a 

drinking water advisory that lasted at least one year.  

[38] First Nation Class Members include Tataskweyak, Curve Lake, Neskantaga, and any 

other Impacted First Nation that elects to join this action in a representative capacity.  
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[39] “Excluded Persons” are members of Tsuu T’ina Nation, Sucker Creek First Nation, 

Ermineskin Cree Nation, the Blood Tribe, the Okanagan Indian Band, and Michael Darryl 

Isnardy. These persons are excluded from the Settlement because they have ongoing actions 

related to drinking water on reserves. When the Actions were initiated, these persons requested 

that they be excluded so that their ongoing litigation would not be affected.  

(b) Retrospective Compensation  

[40] Under the Settlement Agreement, Canada has agreed to pay individual Class Members a 

total of 1.438 billion dollars into a trust fund to be distributed to the Class Members, including 

by paying individual damages in accordance with Article 8, section 8.01(2)(a). Individual Class 

Members will be paid: 

a. 2000 dollars per year for people in remote First Nations under long-term drinking 

advisories; 

b. 2000 dollars per year for people in non-remote First Nations under do not use advisories; 

c. 1650 dollars per year for people in non-remote First Nations under do not consume 

advisories; and 

d. 1300 dollars per year for people in non-remote First Nations under boil water advisories.  

[41] Damages for Individual Class Members will be subject to how many individuals make a 

claim and how many First Nations join the class action. Prorated amounts will be paid for any 

partial years after the first full year. Furthermore, damages for Individual Class Members are 

subject to a synthetic federal limitation period. This means that individuals born after 1995 can 

claim for all the years and portions of the years between November 20, 1995 and June 20, 2021 
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while they were ordinarily resident on reserve during a drinking water advisory that lasted a year 

or more. Individuals born before November 20, 1995 can claim for all years and portions of 

years between November 20, 2013 and June 20, 2021 where they were ordinarily resident on 

reserve during a drinking water advisory that lasted a year or more.  

[42] Individuals who have suffered specified injuries because of drinking water advisories can 

claim additional compensation from a specified injuries compensation fund totalling 50 million 

dollars (Article 5). To claim damages for a specified injury a person must have been ordinarily 

resident on a reserve under a drinking water advisory for at least a year while the advisory was in 

place. Furthermore, the injury must have occurred during that time. Individuals suffering 

specified injuries will only be able to claim for injuries that happened or continued during 

drinking water advisories after November 2013. Individuals born after November 20, 1995 will 

be able to claim for injuries going back to that date. The person making the claim must show that 

they suffered the injury and that the injury was caused by using the water in accordance with the 

drinking water advisory or by restricted access to safe water caused by the advisory.   

[43] Finally, 400 million dollars will be used to establish a First Nations Economic and 

Cultural Restoration Fund. From that fund, First Nation Class Members will receive a base 

payment of 500,000 dollars and an amount equal to 50% of the damages, not including specified 

injuries, paid to individual Class Members living on that First Nation’s reserve. The retrospective 

compensation received by First Nation Class Members reflects the harms to the community, 

which are different from the harms to its individual members. First Nations are free to use that 

money for any purpose. 
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(c) Prospective Relief 

[44] In addition to compensating First Nations and their members, Canada has also agreed to 

provide funding to fix the problem moving forward. The stated intention of the parties is that the 

future never again resembles the past. Concretely, Canada has committed to taking all reasonable 

steps to remove long-term drinking water advisories affecting Class Members, including doing 

everything set out in their Long-Term Drinking Water Advisory Action Plan [Action Plan], 

which will be updated on an ongoing basis. Formerly a political promise, Class Counsel submits 

that the Action Plan becomes a legally enforceable obligation under the Settlement.  

[45] Additionally, the Settlement requires Canada to take “all reasonable efforts” to ensure 

that Class Members have regular access to safe drinking water in their homes [the Commitment]. 

This water must meet either federal or provincial water quality standards, whichever is stricter. 

The amount of water must be enough that it allows people to use water for all the usual things 

people in Canada use water for, like drinking, bathing and showering, making food, washing 

dishes, and cleaning their home and clothes. In support of the Commitment, Canada is required 

to spend at least 6 billion dollars through March 31, 2030 at a rate of at least 400 million per year 

on water and wastewater on First Nation reserves. Class Counsel described this 6 billion as the 

“floor” rather than the “ceiling.” Under the Settlement, Canada must use this money to fund the 

actual cost of construction, upgrading, operation and maintenance of water infrastructure on First 

Nation reserves.  

[46] Further, Canada has committed to take reasonable efforts to repeal the Safe Drinking 

Water for First Nations Act, SC 2013, c 21 and replace it with legislation that is developed 

20
21

 F
C

 1
41

5 
(C

an
LI

I)



 

 

Page: 20 

through consultation with First Nations. The Settlement also requires Canada to spend 20 million 

dollars in funding through 2025 for a First Nations Advisory Committee on Safe Drinking 

Water. That Committee will work with ISC to support forward-looking policy initiatives and 

provide strategic advice. Additionally, Canada will provide 9 million dollars in funding through 

2025 for Class Members’ water governance initiatives and 50 million for the cost of 

administering the Settlement Agreement. 

(2) Alternative dispute resolution process for Commitment disputes 

[47] The Settlement Agreement and Schedule K contemplate different stages of dispute 

resolution. Any disputes related to the Commitment (i.e., where Canada and a First Nation 

cannot agree on whether Canada is meeting its Commitment under the Settlement Agreement 

and about proposed plans for meeting its Commitment) proceed through a specific alternative 

dispute resolution process [ADR Process]. Class Counsel submitted that the ADR Process 

integrates Indigenous Legal Traditions. It should be noted that the ADR Process promotes the 

use of Indigenous languages and where necessary, will occur on the First Nations’ respective 

reserves while utilizing certain protocols such as gift giving, Elder participation, and traditional 

teachings. Engagement with the ADR Process entails the following steps:  

1. If a First Nation determines that Canada is not meeting or has ceased meeting the 

Commitment, the First Nation must let Canada know (section 9.06 (1)). 

2. Canada then has an obligation to consult with the First Nation to try to meet the 

Commitment as soon as possible. Canada must also pay the costs of any technical advice 

the First Nation needs to determine what Canada must do to meet the Commitment 

(sections 9.06(2), (3)).  
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3. Canada must make all reasonable efforts to reach an agreement with the First Nation that 

identifies the steps Canada will take to fix the issues (section 9.06(4)). 

4. If Canada does not comply with the agreement or if the parties do not reach an agreement 

within three months, the First Nation can start the ADR Process. The ADR Process 

proceeds through negotiations, mediation, and, if no agreement can be reached, 

arbitration (section 9.07). 

[48] In short, on a matter of such great and fundamental importance — the provision of safe 

drinking water — Canada will not be the final arbiter respecting its own efforts in relation to the 

Commitment outlined in the Settlement Agreement. Further, all of the phases outlined above 

must be completed within strict timelines.  

[49] Under the Settlement, Canada will pay the reasonable costs of convening the ADR 

Process, together with the reasonable fees and disbursements of any mediator or arbitrator. 

Canada will also pay half of the reasonable costs and disbursements of a First Nation’s 

participation in the ADR Process. 

(3) Supervisory Role of the Courts  

[50] Under Article 1, section 1.16 of the Settlement, the Courts maintain jurisdiction to 

supervise the implementation of the Agreement in accordance with its terms, including the 

adoption of protocols and statements of procedure and may give any directions or make any 

orders that are necessary for those purposes.  

(4) Claims Process 
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(a) First Nation Class Member Damages 

[51] To participate in the Settlement, First Nation Class Members must give notice of 

acceptance to the Administrator. The Parties have provided the Administrator with a list [List] 

identifying, to the best of the Parties’ knowledge, the First Nations eligible to become First 

Nations Class Members. Inclusion on the List is conclusive proof that the First Nation is eligible 

to be a First Nation Class Member. If the First Nation is not on the List, the Administrator shall 

consult with the Settlement Implementation Committee before determining whether the First 

Nation is eligible to be a First Nation Class Member. The Administrator may request additional 

information or evidence before making the determination as to whether a First Nation is eligible 

to be a First Nation Class Member. 

(b) Individual Class Member Damages  

[52] Individual Class Members wishing to make a claim for retrospective compensation 

(including a claim for a specified injury) must submit a claims form. The claims form is simple 

and requires the following: identifying and contact information; what First Nations the claimant 

is a part of; dates of residence on reserves experiencing long-term drinking water advisories; 

representative information; declaration and consent; and details about a specified claim, if 

applicable.   

[53] Section 17 of Schedule F of the Settlement outlines the Claim Process. Schedule F states 

that for those making a specified injuries claim, a claimant may submit some or all of the 

following to the Administrator in support of their claim:  

a. Medical records of the injury and its cause;  
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b. Other records, including written records, photographs, and videos, of the injury and its 

cause;  

c. A written statement; and  

d. Oral testimony.  

[54] Section 18 of Schedule F states, “the process of claiming compensation for Specified 

Injuries is intended to be non-traumatizing and section 17 of this Schedule F does not prevent a 

Claimant from establishing their eligibility for Specified Injuries Compensation on the basis of 

their Claims Form alone.” The burden of proof for establishing a specified injury is on the 

balance of probabilities. 

[55] The claims process will commence within 60 days of settlement approval. The 

Administrator will promptly review each claims form, band council confirmation, and other 

relevant information to determine if the claimant is eligible and calculate the claimant’s 

entitlement. When the Administrator pays compensation to the claimant, the Administrator must 

also explain how the amount was calculated and that the claimant may appeal the 

Administrator’s decision to the Third-Party Assessor.  

(c) Third Party Assessor  

[56] When an individual or First Nation claimant wants to appeal a decision of the 

Administrator, the claimant must provide a written statement to the Administrator within sixty 

days of receiving the Administrator’s decision. That written statement must explain how the 

Administrator erred. The Administrator will forward the materials to the Third Party Assessor. 
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When considering an appeal, the Third-Party Assessor may consult the claimant, the 

Administrator, and the Settlement Implementation Committee. The Third-Party Assessor may 

also request further evidence to support the claim. The Third Party Assessor’s decision is final 

and not subject to appeal or review.  

(5) Counsel Fees  

[57] Class Counsel’s fees are severable from the rest of the Settlement and subject to a 

different Order and Reasons issued separately but concurrently by both Courts. In other words, 

the Courts can approve the Settlement separate from the approval of Class Counsel’s fees. The 

Courts’ refusal to approve Class Counsel’s fees would have no effect on the implementation of 

the Settlement Agreement. Additionally, Class Counsel’s fees were negotiated after the 

Settlement was reached and do not take money away from Class Members.  

(6) Appeal Period  

[58] Following the approval of the Settlement, a Class Member may appeal the Orders of the 

Courts within thirty days. Under Rule 334.31(2) of the Rules there is an additional thirty days for 

a Class Member to apply for leave to appeal to exercise the right of a Representative Plaintiff’s 

right of appeal if no Representative Plaintiff commences an appeal within the first thirty days. 

This means that the earliest Implementation Date, as defined in the Settlement, is sixty days from 

the Courts’ Orders. Thereafter, the Proposed Settlement Agreement will become binding on all 

Individual Class Members. The Proposed Settlement Agreement will become binding on First 

Nations as they formally accept its terms. 

(7) Release  

20
21

 F
C

 1
41

5 
(C

an
LI

I)



 

 

Page: 25 

[59] Importantly, in exchange for everything discussed above and as set forth in the 

Settlement, Class Members agree to release Canada in respect of any liability for failing to 

provide, or fund the provision of safe drinking water on their reserves through the end of the 

Class Period. 

III. Issue 

[60] The sole issue on this motion is whether the Courts should approve the Settlement 

Agreement. Mindful of the governing law and legal test, that issue reduces to the following 

question: is the Settlement Agreement fair and reasonable and in the best interests of the Class?  

[61] It should be noted that a separate set of reasons, also concurrently released by each Court, 

assesses the question of whether the Court should approve Class Counsel fees.  

IV. Analysis 

A. Legal Framework  

[62] Rule 334.29 of the Rules and section 35(1) of The Class Proceedings Act state that class 

proceedings may only be settled with the approval of a judge. The relevant test for approving a 

settlement is whether the Settlement is “fair and reasonable and in the best interests of the class 

as a whole” (Merlo v Canada, 2017 FC 533 at para 16; Toth v Canada, 2019 FC 125 at para 37; 

McLean v Canada, 2019 FC 1075 at para 65 [McLean]; Tk'emlúps te Secwépemc First Nation v 

Canada, 2021 FC 988 at para 36 [Tk'emlúps]; Gray v Great-West Lifeco Inc, 2011 MBQB 13 at 

para 58). Recently, in Tk'emlúps, Justice McDonald summarized the appropriate approach that 

should inform a court’s application of the governing legal test:  
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[37] The Court considers whether the settlement is reasonable, not 
whether it is perfect (Châteauneuf v Canada, 2006 FC 286 at para 
7; Merlo, at para 18). Likewise, the Court only has the power to 
approve or to reject the settlement; it cannot modify or alter the 
settlement (Merlo, at para 17; Manuge v Canada, 2013 FC 341 at 
para 5).  

[39] …as noted in McLean (para 68), the proposed settlement must 
be considered as a whole and it is not open to the Court to rewrite 
the substantive terms of the settlement or assess the interests of 
individual class members in isolation from the whole class. 

[63] To reject a settlement, the Courts must conclude that the settlement does not fall within a 

zone or range of reasonable outcomes (Dabbs v Sun Life Assurance Company of Canada (1998), 

40 OR (3d) 429 (Gen Div) at 440-44; Haney Iron Works v Manufacturers Life Insurance Co 

(1998), 169 DLR (4th) 565 (SC) at para 44). A zone of reasonable outcomes reflects the fact that 

“settlements rarely give all parties exactly what they want” and are a result of compromise 

(Nunes v Air Transat AT Inc, 2005 CanLII 21681 (ON SC) at para 7 [Nunes]; McLean at para 9). 

[64] The Court should consider the following non-exhaustive factors when assessing if a 

settlement is fair and reasonable and in the best interests of the class (Condon v Canada, 2018 

FC 522 at para 19; McLean at para 66; Tk'emlúps at para 38]:  

a. The likelihood of recovery or likelihood of success; 

b. The amount and nature of discovery, evidence or investigation; 

c. The terms and conditions of the Settlement; 

d. The number of objectors and nature of objections; 

e. The presence of arm’s length bargaining and the absence of 
collusion; 

f. The information conveying to the Court the dynamics of, and the 
positions taken, by the parties during the negotiations; 
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g. Communications with Class Members during litigation; and 

h. The recommendation and experience of counsel. 

[65] These factors are to be given varying weight depending on the circumstances (McLean at 

para 67). The respective factors are addressed below. 

B. Factors  

(1) Likelihood of recovery or likelihood of success  

[66] The risks associated with litigating the Actions created a high degree of uncertainty, 

particularly at the beginning of the proceeding. Those risks included but were not limited to the 

novelty of the claims; delays due to appeals; possible defences raised by Canada; limitation 

periods; evidentiary issues associated with proving semi-historical wrongs; and the 2021 federal 

election. As a result, it is fair to say that the likelihood of success was uncertain. Additionally 

and always, there are significant and ongoing human costs associated with litigation. Separate 

from the inevitable frustrations and stresses attached to any Court process, the Courts cannot 

ignore that, as noted by Class Counsel, “every day without water compounds the harms Class 

Members experience.”  

[67] If Class Counsel successfully established the first common issue, there would be 

significant evidentiary hurdles to establish that Canada breached their duties. Doing so would 

require proceeding on a First Nation by First Nation basis, incurring further delay and expense. 

Furthermore, Class Members would have to testify, which may be re-traumatizing.  
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[68] Novel claims pose a significant challenge for litigants (Tk'emlúps at para 41). At the time 

of filing, there was uncertainty in the law regarding the ability of collective entities to assert 

Charter claims. Furthermore, there remains uncertainty about the Courts’ ability to compel the 

type of prospective relief contemplated in the Settlement. For example, the Representative 

Plaintiffs asked the Courts to compel government spending on a go-forward basis to ensure 

access to safe drinking water.  

[69] As time went on, the Representative Plaintiffs’ case became stronger and there were 

some assurances of success. For example, the first class-wide award of aggregate Charter 

damages was confirmed by the Court of Appeal for Ontario after the Actions were commenced 

(Reddock v Canada (Attorney General), 2019 ONSC 3196; aff’d in Brazeau v Canada (Attorney 

General), 2020 ONCA 184). However, the delays and scope of available remedies still loomed 

large. In that same Ontario Court of Appeal case, the Court reversed an order directing Canada to 

spend money on inmate mental health to correct ongoing Charter violations in its prisons. While 

this ruling may have posed significant challenges for the plaintiffs, it is well to note Justice 

Phelan’s words in McLean. In the McLean settlement, there was prospective relief in the form of 

a ‘Legacy Fund’ to promote healing for Indian Day School survivors. Justice Phelan wrote, 

“[t]here is uncertainty that a court could order such a creation but, no doubt for another day, if 

Aboriginal issues and litigation are sui generis, remedies available might likewise be sui generis” 

(McLean at para 103).  

[70] Ultimately, in the present case, the Class did not shoulder the risk alone. The outcome 

was also uncertain for Canada. Canada was required to contemplate an outcome in which the 
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Courts may have settled the law in favour of the Plaintiffs (McLean at paras 94-95). Put simply, 

uncertainty in the law meant that both parties faced a real and present risk of failure. 

[71] In the end, we are of the view that like McLean, this too is a “case which cries out for 

settlement” (McLean at para 79). The Settlement reduces risk and delay. It simplifies the 

compensation process, enhances access to justice, and most importantly, provides funding to fix 

the problem. It creates a degree of certainty that First Nations will be able to lift water advisories 

in the near future. That is an assurance that litigation could not promise.  

(2) The amount and nature of discovery, evidence, or investigation  

[72] Over the entire course of the Actions, Class Counsel consulted with fourteen experts 

including First Nation Elders and knowledge keepers, hydrologists, infectious disease experts, 

aquatic toxicologists, history professors, and more. The parties also jointly retained and 

instructed an actuary to determine the size and distribution of the Class. In addition to consulting 

with experts, the affidavit of John P. Brown explains that Class Counsel reviewed thousands of 

pages of publically available documentation from Canada and extensively researched relevant 

legal and factual issues, including causes of action and theories of damages.   

[73] As stated above, prior to reaching the Settlement, the parties completed the record for a 

summary judgment motion. Class Counsel did not file their record but it apparently consisted of 

2800 pages, 8 experts, and 24 witnesses. The parties exchanged the evidentiary records for 

summary judgment and were ready to begin cross-examinations. It was at this point, after both 

sides put in a high degree of investigation and the strength of the case became apparent, that 
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negotiations began to intensify. The parties reached the Settlement less than a month before the 

summary judgment motion was scheduled. The Courts agree with Class Counsel that by that 

time, a great deal of work had been undertaken to prepare this matter for judgment on the merits. 

[74] The Courts are satisfied that Class Counsel put in great effort to gather relevant facts, 

assess liability and damages, and had a clear understanding of the strengths and weaknesses of 

the Actions. 

(3) Terms and conditions of the Settlement  

[75] These reasons have already provided an overview of the Settlement’s important terms 

and provisions at paragraphs 35-59, above. In considering the governing test, it is the view of 

both Courts that some of the more significant features of the Settlement that “underpin its 

fairness” include:  

 The relief contemplated is not just compensatory in nature – it looks forward to 

actually solving the root causes of drinking water advisories on reserves and is legally 

enforceable;  

 The 6 billion dollars in prospective relief must adhere to a nine-year timeline, thus 

ensuring expedient resolution of those root causes;  

 Compensation for Individual Class Members is relative to the duration of the 

advisory, type of advisory, and the remoteness of a First Nation. Factoring in remoteness 

acknowledges the increased cost of living in remote areas, including the price of bottled 

water, and that remote communities like Neskantaga have had to evacuate; 

 With respect to Class Members claiming specified injuries: 
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 The paper based claims process is simple; 

 The burden of proof is low; 

 Claims are assessed through a harms grid; 

 There is a presumption of truthfulness and good faith; 

 All reasonable inferences must be drawn in favour of claimants; and  

 There is a low likelihood of re-traumatization.  

(See McLean at para 107; Tk'emlúps at para 49; Riddle v Canada, 2018 FC 641 at 

para 36). 

 Specified injuries include mental health injuries;  

 If the specified claims exceed 50 million dollars, the Settlement is structured in 

such a way that any trust surplus will go toward supplementing specified injuries;  

 First Nation Class Members receiving an amount equal to 50% of the total 

damages paid to individual Class Members living on that reserve can use that money for 

any purpose; 

 The ADR Process draws on the Indigenous legal traditions specific to and defined 

by the relevant First Nation; 

 Canada is responsible for paying 100% of the reasonable costs of convening the 

ADR process and 50% of the reasonable costs of a First Nation’s participation in that 

process;  

 The Administrator is “experienced and renowned” (McLean at para 107);  

 Legal fees are not payable from the settlement funds, meaning that Class Counsel 

is not taking money away from Class Members (Tk'emlúps at para 51); 
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 Legal fees were negotiated after the Settlement was reached, ensuring that “the issue of 

legal fees did not inform or influence” the terms of the Settlement (Tk'emlúps at para 51) 

 The release is proportionate to the claims being resolved in this action. Class members 

retain their rights for several liability of third parties and claims arising after June 20, 

2021.  

[76] On balance, the benefits of the Settlement outweigh the concessions that the Class had to 

make. In their affidavits, the Representative Plaintiffs voiced disappointment that the base rate of 

compensation for Individual Class Members (ranging between 1300-2000 dollars for every year 

living under a water advisory) was too low. Additionally, the application of a limitations period 

significantly curtails the retrospective compensation that community members – particularly 

elders – will receive. In their Factum, Class Counsel noted that the application of the limitations 

period was particularly difficult in light of the Truth and Reconciliation Call to Action #26. 

However, those same affidavits recognized that the primary objective of the litigation was to 

ensure future generations’ access to safe drinking water. They also state that no amount of 

money can compensate for the harms experienced while living under drinking water advisories. 

The Courts agree with the Representative Plaintiffs that these concessions are tough 

compromises. However, overall, the Settlement offers significant benefits for the Class and 

certainly falls within the zone of reasonableness.  

(4) Future expense and likely duration of litigation  

[77] Due to the novel claims advanced in the Actions, it is reasonable to expect that if this 

litigation did not settle, it would be long, involved, and expensive. The issues presented in this 
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case are likely questions of significant and general public importance to the country as a whole. 

It is not outside the realm of possibility that certain issues could be appealed to the Supreme 

Court of Canada, protracting litigation. Furthermore, if litigation ensued, evidence of individual 

communities would have to be collected and presented.  

[78] Class Counsel pointed to the Okanagan action to support their position that if the Crown 

aggressively defended the Actions, litigation would be drawn out. That case advances similar 

claims but did not reach settlement. It has been ongoing for over 6 years. Likewise, the trial in 

Tk'emlúps, another recent mega-settlement involving Indigenous class members, was set down 

for 74 days (Tk'emlúps at para 52). 

[79] The expected future expenses and likely duration of the litigation weigh in favour of 

approving the Settlement.  

(5) Recommendations of neutral third parties  

[80] For the purposes of settlement approval, the following experts submitted affidavits and 

reports: 

a. Kerry Black, Assistant Professor and Canada Research Chair in the Department of Civil 

Engineering and the Centre of Environmental Research and Education at the University 

of Calgary; 

b. Ian Halket, President of Halket Environmental Consultants Inc.;  

c. Peter Gorham, President and Actuary of JDM Actuarial Expert Services Inc. and Fellow 

of Canadian Institute of Actuaries and the Society of Actuaries;  
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d. Jillian Campbell, toxicologist and senior project manager with over 15 years of 

experience in human health and ecological risk assessment, toxicology, and contaminated 

site investigation; 

e. Gary Chaimowitz, Head of Service at the Forensic Psychiatry Program at St. Joseph’s 

Healthcare Hamilton, a Professor of Psychiatry at McMaster University, and the 

President of the Canadian Academy of Psychiatry and the Law; 

f. James Reynolds, historian and author on the relationship between the Crown and 

Indigenous Peoples in Canada;  

g. Adele Perry, Distinguished Professor of History and the Director of the Centre for 

Human Rights Research at the University of Manitoba; and 

h. Brittany Luby, Assistant Professor of History in the College of Arts at the University of 

Guelph. 

[81] Some of these reports did not offer opinions about the Settlement Agreement itself. 

Rather, they provided valuable information describing the history, causes, and current state of 

drinking water advisories on First Nation reserves. 

[82] Jillian Campbell’s affidavit, however, confirmed that Article 8, section 8.02 and Schedule 

H of the Settlement Agreement adequately incorporates the types of injuries that result from 

drinking contaminated or untreated water, the symptoms of those injuries, and the likely effect 

on Class Members if they suffered those injuries. Gary Chaimowitz similarly confirmed in his 

affidavit that the ‘Mental Health’ row in Schedule H and Appendix H-1 to the Settlement 
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accurately identifies the types of mental health injuries Class Members may have suffered and 

the primary symptoms of those injuries. 

[83] Further, Kerry Black submitted an affidavit dated November 21, 2021 expressing her 

support for settlement approval. For over a decade, Dr. Black has worked with Indigenous 

groups to understand their water infrastructure needs. In her opinion, the Settlement adequately 

addresses the objectives of First Nations.  

[84] After canvassing some of the key provisions of the Settlement, Dr. Black stated that in 

her opinion, the Settlement will “address the water crisis in Canada in an historic, comprehensive 

and meaningful way.” Further, it will “have an immeasurable and in many cases life-changing 

impact on the lives of First Nations members and their communities across Canada.” In 

particular, Dr. Black confirmed that the minimum spend of 6 billion dollars over the next nine 

years in prospective relief is a reasonable amount to remedy water systems on First Nations. 

Furthermore, she noted the significance of including private water systems in the Commitment 

because Canada has historically excluded the cost of that type of infrastructure when providing 

funding to First Nations. Finally, she notes that it is significant that Canada has committed to 

funding the actual cost of construction, upgrading, operation, and maintenance of water 

infrastructure on reserves for First Nations because Canada has chronically underfunded these 

aspects of water infrastructure for decades. 

[85] In our opinion, these objective third-party opinions reinforce the fairness of the 

Settlement.   
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(6) Number of objectors and nature of objections  

[86] Eric Khan, the Director of CA2 Inc., swore an affidavit on December 6, 2021 that CA2 

Inc. had not received any opt-out coupons or notices of objections. At the Settlement Approval 

Hearing, throughout the day, potential Class Members had the opportunity voice their objections 

but no one came forward.  

[87] While there were no formal objections raised, Class Counsel submitted correspondence 

and newspaper articles to alert the Courts to potential criticisms of the Settlement. In that regard, 

Class Counsel submitted a letter dated November 23, 2021 from counsel of a First Nation that 

intended to object to the Settlement. That letter expressed two concerns: (a) the Settlement relies 

on Canada’s list of drinking water advisories and (b) the Settlement excludes First Nations with 

short-term drinking water advisories. After speaking with Class Counsel about these concerns, 

the First Nation withdrew their objection. Similarly, another lawyer voiced his concerns to the 

media. Those concerns related to (a) uncertainty about who is included in the Class; (b) the 

exclusion of First Nations with short-term drinking water advisories; and (c) ambiguity about 

what advisories are counted and what authorities get to declare those advisories.  

[88] At the Settlement Approval hearing on December 7, 2021, Class Counsel addressed each 

of these criticisms.  

[89] First, it is untrue that the Settlement only relies on Canada’s records to determine what 

First Nations have been subject to a drinking water advisory. Sections 10-12 of Schedule F of the 

Settlement state that if a Class Member makes a claim and their First Nation is not included on 
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the existing List of Eligible First Nations, the Settlement Implementation Committee shall 

determine if that First Nation should be added to the List and may request further information or 

evidence before making their decision. Class Counsel explained that the intent of this provision 

to ensure inclusivity and that the List is, in fact, subject to change.  

[90] Second, Class Counsel acknowledged that there is a prevalence of short-term drinking 

water advisories on First Nations, some of which have occurred on and off for long periods of 

time. With that said, however, it need also be acknowledged that in class proceedings, class 

members must suffer a common harm. When determining that commonality, Class Counsel’s 

opinion was that long-term advisories were more clearly linked to government underfunding that 

resulted in an infrastructure gap. This class proceeding does not affect the ability of First Nations 

experiencing short-term drinking water advisories to commence their own actions. 

[91] Finally, with respect to the criticisms voiced in the media, Article 1, Section 1.01 of the 

Settlement Agreement clearly defines who is included in the Class (see also paragraph 37, 

above) and who constitutes “Excluded Persons.” These definitions were also included in the 

Short and Long Form Notices. Additionally, the same section defines an “Advisory Body” as 

“provincial, territorial, regional, municipal, or First Nation government or governmental 

authority, chief, band council, health authority, or any executive, judicial, regulatory or 

administrative body or similar body or its delegate, in each case that issues Drinking Water 

Advisories.” Any of these bodies may issue any one of the three types of drinking water 

advisories that may bring a First Nation or Individual Class Member into the Settlement 
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Agreement. Again, this definition is intended to foster inclusion and ensure that First Nations are 

not dependent on government definitions or data in order to benefit from the Settlement.  

[92] It should also be noted that the law firm representing the “Excluded Persons” in the 

Settlement inquired with Class Counsel about how the Settlement will affect their clients and 

whether the 6 billion dollars in prospective relief will apply to all First Nations or only those who 

opt in to the Settlement. Class Counsel replied indicating that the Settlement does not apply to 

the “Excluded Persons” and that as a result, they are free to continue pursuing their own actions 

related to drinking water.  

[93] In airing all of the concerns noted above, Class Counsel fulfilled its obligation to provide 

the Courts with full and frank disclosure relevant to the settlement approval. In our view, in the 

absence of any formal objections, the support of the Representative Plaintiffs and other Class 

Members need be seen as unchallenged. Numerous affidavits included in the Motion Record 

expressed support for the Settlement, including community members of Curve Lake, 

Neskantaga, and Tataskweyak. The Representative Plaintiffs all expressed their support for the 

Settlement and unanimously voiced their opinion that the Settlement Agreement achieves their 

litigation objectives.  

(7) Presence of arm’s length bargaining, absence of collusion, and the positions taken 
by the parties during negotiation  

[94] It is appropriate to address these factors together because in this case, the positions taken 

by the parties during the negotiation demonstrate the presence of arm’s length bargaining and 

absence of collusion.  
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[95] Class Counsel’s strategy in this proceeding was to pursue a “two track approach” where 

they aggressively pursued litigation and negotiation simultaneously. In our opinion, this 

approach demonstrates that the proceeding was always adversarial in nature and that Class 

Counsel’s primary goal was to advance the Class’ interests. Clearly, such a historic Settlement 

would be impossible without cooperation on both sides. Although the parties cooperated 

wherever possible, both parties were prepared to proceed to litigation. The parties consented to 

an expedited litigation timeline and the Representative Plaintiffs aggressively advanced motions 

for summary judgment.  

[96] It is also significant to note that negotiations lasted for just under a year. In our view, this 

timeline evidences what John P. Brown referred to as “hard bargaining sessions” where counsel 

advanced their respective clients’ positions. Indeed, the affidavit of Chief Whetung stated that at 

times, negotiations broke down and she felt ready to “walk away” and push forward with 

litigation.  

[97] We have no concerns that the Settlement Agreement was anything other than the result of 

good strategy, dedication, and compromise. We are satisfied that the parties always engaged in 

good faith negotiations and that there has been no collusion in reaching the Settlement. We note 

that there is a strong presumption of fairness when a proposed settlement was negotiated at 

arm’s-length by Class Counsel (Nunes at para 7). 

(8) Communication with Class Members 
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[98] In advance of the summary judgment motions, Class Counsel reached out to various First 

Nations to have them opt-in in support of the Actions. Clearly, these efforts were effective as 

more than 120 First Nations joined the Representative Plaintiffs in seeking judgment. 

Furthermore, Class Counsel created a dedicated webpage to provide Class Members with access 

to information and documents related to the Actions. The webpages included a case description, 

new developments, news releases and reports, case documents, FAQs, and contact details. They 

also promoted the Actions to the media as a way of communicating with Class Members.  

[99] Similarly, throughout settlement negotiations, Class Counsel stayed in close contact with 

the Representative Plaintiffs and Class Members. The affidavit of Christopher Moonias confirms 

that Class Counsel worked closely with the Representative Plaintiffs, who, in turn, consulted 

with their respective band councils and/or community members regarding the Agreement in 

Principle and the Settlement Agreement. Likewise, Class Counsel engaged directly with Class 

Members by visiting communities, answering Class Members’ questions, listening to their 

stories, and “socializing” the Agreement.  

[100] The Courts approved the Settlement Notice Plan on October 8, 2021. CA2 Inc. published 

the Short Form Notice in fifteen daily newspapers and The First Nation Drum. Similarly, on or 

about October 16, 2021 CA2 Inc. distributed legal notices of settlement approval to Curve Lake, 

Neskantaga, Tataskweyak, the Assembly of First Nations, and 713 Chiefs and Band Offices that 

have been affected by drinking water advisories. Finally, the October 8, 2021 Order required 

CA2 Inc. to set up a toll-free support line to answer Class Members’ questions and to provide the 
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Short and Long Form Notice to any member that requested it. These materials were provided in 

both English and French.  

[101] Statements of support and objection can indicate that Class Counsel sufficiently 

communicated with the Class (McLean at para 116). While no objections were made at the 

Settlement Approval Hearing, the Motion Record demonstrates that various First Nations and/or 

their legal counsel reached out to Class Counsel to ask questions about the Settlement. 

Additionally, it is clear that Representative Plaintiffs and Class Counsel spoke with other First 

Nations and Indigenous governance organizations. We are satisfied that in this circumstance the 

absence of objections indicates that potential Class Members understand and support the 

Agreement. It is also telling that 18 Class Members submitted affidavits indicating their support 

for the Agreement.  

[102] Overall, we are satisfied that Class Counsel provided a “robust, clear and accessible” 

notice of the Settlement to potential Class Members (Tk'emlúps at para 72).  

(9) Recommendations and experience of counsel  

[103] Both Class Counsel and counsel for the Defendant recommend settling. In Class 

Counsel’s view, continued negotiation would not have led to a better result for the Class, 

particularly with respect to retrospective compensation. Further, Class Counsel stated that 

compensation was within the range expected on judgment, without the uncertainty of outcome or 

delay. Class Counsel similarly felt that litigation would not have achieved a better result for the 
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Class. As already discussed, it is uncertain whether courts would be able to order the same type 

of prospective relief reached in the Settlement Agreement.  

[104] Overall, Class Counsel felt that the Settlement addressed the Representative Plaintiffs’ 

litigation objectives (Tk'emlúps at para 73). Indeed, the affidavits of the Representative Plaintiffs 

confirmed as much, placing particular emphasis on the prospective relief guaranteed in the 

Settlement.  

[105] Class Counsel states that its recommendation is based on its experience in class actions, 

Indigenous rights, and Aboriginal law. McCarthy Tétrault is recognized nationally as having one 

of Canada’s leading and largest class actions team. McCarthy Tétrault also enlisted the assistance 

of lawyers at their firm who specialize in contract drafting, tax, trusts, and estate law matters. 

OKT is Canada’s largest law firm specializing in Aboriginal law and Indigenous rights. It serves 

northern and Indigenous clients in every territory and most provinces in Canada. Class Counsel 

also collaborated with First Peoples Law and Erickson’s LLP. Both firms have close connections 

with various First Nation communities.  

[106] Notably, members of Class Counsel at both firms included Indigenous lawyers and 

students at law. In our view, these team members, in addition to their professional expertise, 

provide valuable lived experience that uniquely enables them to understand the needs and 

objectives of Class Members.  
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[107] For all the reasons already discussed, the record demonstrates that Class Counsel has 

been alert and alive to the needs of the Class and the risk reward-balance unique to this 

proceeding. The simplified claims process, which has a low burden of proof in an effort to avoid 

re-traumatization, demonstrates that Class Counsel has applied the lessons from past class 

actions involving Indigenous Class Members. Overall, the large, diverse, and competent team 

constructed by Class Counsel demonstrates a commitment to carry out the Settlement in a good 

way using the necessary infrastructure and personnel to do so (McLean at para 113). 

V. Conclusion 

[108] For decades, members of First Nations have endured harm while living under drinking 

water advisories. Canada’s failure to provide safe drinking water has resulted in deep frustration 

and relationships being tainted by mistrust. We share Chief Whetung’s hope that the Settlement 

will result in Indigenous communities being able “to turn their taps on just like non-Indigenous 

communities in Canada and drink and bathe in the water without fear for our health.” It is also 

our hope that this Settlement symbolizes a step down the long trail towards healing the 

relationship between Canada and First Nations. 

[109] The Courts agree that the Settlement is fair and reasonable and in the best interests of the 

Class as a whole. In the form of the attached Order, the Courts approve the Settlement 

Agreement and order that the Actions against the Defendant be discontinued. 
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[110] The Courts retain jurisdiction over this case and specifically, over the Order and 

Settlement. The Order specifies the retention of jurisdiction and it may be amended as 

circumstances dictate.  
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ORDER in T-1673-19 

Without any admission of wrongdoing or liability by the Defendant, which denies any 

wrongdoing and disclaims any liability to the Class, this Court orders: 

1. That the Parties’ settlement agreement dated September 15, 2021, including the first 

addendum dated October 8, 2021 (together, the “Proposed Settlement Agreement”), is 

fair, reasonable, and in the best interests of the Class. 

2. That the Proposed Settlement Agreement, attached hereto as Appendix “1” in English and 

Appendix “2” in French, is approved and its terms shall be given effect. 

3. That the Defendant shall pay the funds set out in the Proposed Settlement Agreement, and 

that said funds be distributed in accordance with the Proposed Settlement Agreement. 

4. That Class Members, as defined in the Proposed Settlement Agreement, be notified of the 

approval of the Proposed Settlement Agreement substantially as set out in Schedule M 

and N of the Proposed Settlement Agreement, and in accordance with the Notice Plan 

attached hereto as Appendix “3”, with such modifications as the Parties may agree, and 

with the Defendant to pay the cost. 

5. That, without affecting the finality of this Order or the dismissal of these Actions, the 

Court retains continuing jurisdiction as set out in the Proposed Settlement Agreement to 

interpret, supervise, construe, and enforce the Proposed Settlement Agreement, as 

applicable, for the mutual benefit of the Parties. 

6. That the within Action be discontinued on a without costs basis. 

"Paul Favel" 
Judge
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APPENDIX 2 

FRENCH VERSION OF PROPOSED SETTLEMENT 
AGREEMENT 
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