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I, Cindy Blackstock, of the City of Ottawa, in the Province of Ontario, make oath and

say as follows:

Iam the Executive Director of the First Nations Child and Family Caring

Society of Canada ("FNCFCS" or "Caring Society"), and as such Ihave knowledge of

the matters In which Ihereinafter depose.

1 .

The Caring Society Is anon-profit organization committed to research, policy

development, professional development and advocacy, on behalf of First Nations

2 .



agencies that serve the well-being of Aboriginal children, youth and families in

C a n a d a .

On February 27, 2007, the Caring Society and the Assembly of First Nations

filed ajoint complaint 2006/1060 ("the Complaint") with the Canadian Human Rights

Commission ("CHRC" or "the Commission"). The Complaint asserts that INAC's child

and family services program results in inequitable child welfare services for

Registered Indian children on reserve compared to those received by children living

off reserve.

3 .

The Complaint also alleges that the jurisdictional disputes between and

within governments adversely impact First Nations children and is discriminatory

contrary to section 5of the Canadian Human Rights Act ("the Act"). Attached as

Exhibit "A" to my affidavit is acopy of the complaint.

4 .

Discrimination against First Nations' Children Living on Reserve

(a) Inequalities in INAC's Child and Family Services and Programs

5. Many government documents support the Complainants' view that First

Nations children receive alower and inequitable level of children welfare services on

reserve. In June 2000, aJoint National Policy Review, conducted by INAC and the

Assembly of First Nations, found that First Nations children on reserve received 22

percent less funding for child welfare than other children receive. It also identified

significant problems with the structure of the formula including the lack of emphasis
on least disruptive measures services and insufficient funding and policies required
to achieve good, equitable and culturally appropriate social work practice. For

example, it found that INAC provided few services to help children stay safely In their



home. It also found that First Nations children would be denied government services

available to others due to jurisdictional disputes with the provinces. Attached as

Exhibit "B" to my affidavit is acopy of the Joint Policy Review.

In 2004, aNational Advisory Committee, co-chaired by the Assembly of First

Nations and INAC, commissioned the Caring Society to complete adetailed review of

INAC's First Nations child and family services policy and to provide recommendations

for improvement. The Caring Society retained ateam of over 20 leading researchers

to conduct amulti-disciplinary and detailed review of INACs First Nations child and

family services program and to develop recommendations for Improvement. The

first report entitled "Wen:de: we are coming to the light of day" presented the

research conducted in order to inform anew funding formula and policy

improvements which were set out in the second report "Wen:de: the journey

c o n t i n u e s . "

6 .

7. The Wen:de reports, released In 2005, confirmed the earlier findings of the

Joint National Policy Review and identified key flaws and inequities in INAC's First

Nations Child and Family Services Program. Specifically, the reports found that 0.67%

of non Aboriginal children were In child welfare care in three sample provinces in

Canada as compared to 10.23% of status Indian children. According to the reports,

the dramatic over-representation of First Nations children In care was sourced in

poverty, poor housing and caregiver substance misuse that could be linked back to

colonization and residential schools. The reports suggested that additional and

equitable funding, structured in proper ways with accompanying policy changes,

would substantially Improve the situation. Researchers stressed that the funding

formula documented in Wenide: the journey continues should be fully implemented

as an interdependent program in order to achieve maximum benefit for children.

Unfortunately, INAC failed to fully implement the recommended reforms even



though the federal government was reporting asurplus budget in the billions of

dollars at the time.

in May 2008, the Auditor General of Canada released her report on INACs First

Nations Child and Family Service Program. The report concluded that all of INAC's

programs and funding formulas for First Nations child and family services, including

the enhanced prevention approach, were flawed and inequitable. The Auditor

General set out recommendations for reform. Attached as Exhibit "C" to my affidavit

is acopy of the Auditor General's Report.

8 .

In 2009, the Standing Committee on Public Accounts reviewed INACs

implementation of the Auditor General of Canada's 2008 recommendations for

reforms. In its concluding statement the Committee notes, "Continuing to use a

flawed funding formula means that First Nations child and family service agencies

are often under -funded and First Nations children and families do not get the

services they need.'' Acopy of this statement is attached hereto as Exhibit "D".

9 .

(b) Jordan's Principle

10. Jordan's Principle Is named after Jordan River Anderson, aFirst Nations child

from Norway House Cree Nation in Manitoba, who died in aWinnipeg hospital at the

age of 5after spending two years unnecessarily in hospital as Canada and Manitoba

argued over who should pay for his at home care. If he was anon-Aboriginal child

living off reserve, he would have gone to afamily home when doctors said he was

ready. Sadly for Jordan, Canada and Manitoba could not agree on who should pay
for services for First Nations children on reserve even when that service is available

to all other children. Jordan died in 2005 at the age of 5in the hospital never having

spent aday In afamily home.



11. Jordan's family and community were determined that this type of dispute
never again result In aFirst Nations child being denied, or delayed receipt of, all
government services available to all other children. Jordan's Principle was developed
to honour Jordan's legacy. It is asimple concept of equity that applies when a
government service Is available to all other children and ajurisdictional dispute

arises within or between provincial/territorial or federal governments about who

should pay for services to aFirst Nations child on reserve. It calls on the government
that is first approached to provide and immediately pay for the services required by
the First Nations child and then seek reimbursement from the appropriate
government department or level of government later. Jordan's Principle aims to

protect innocent and vulnerable children, when they are In desperate need of

government services or assistance otherwise available to non-AborIginal children,

from being tragically getting caught in the middle of red tape and jurisdictional
disputes between governments.

12. APrivate Member's Motion in support of Jordan's Principle passed

unanimously in the House of Commons on December 12, 2007, yet many believe

that this Principle has not been fully implemented and First Nations children

continue to be routinely denied services available to all others. As recently as

February 15, 2011, Members of Parliament at the Standing Committee on the Status

of Women were questioning INAC officials about the slow, and narrow,

implementation of Jordan's Principle.

13. The human rights complaint filed by the Assembly of First Nations and the

Caring Society sought to assert the cultural and non-discrimination rights of First



Nations children who are adversely affected by INACs Child and Family Services

Program and the jurisdictional disputes between and within governments.

History of the Complaint at the Tribunal

14. The Canadian Human Rights Tribunal held its first preliminary case conference

with respect to the Complaint on February 4, 2009. Grant Sinclair, Chairperson of the

Tribunal at the time, presided over this case conference.

15. During the case conference, the Attorney General requested that the Human

Rights Tribunal make preliminary determinations regarding the service and

comparator issues for purposes of the discrimination analysis. Chairperson Sinclair

refused to hear the motion, stating that the matter was complex and required afull

hearing.

16. Over the ensuing months, the parties prepared their statements of particulars

and lists of documents and potential witnesses. During this time, Ibegan to prepare

to myself to testify and helped my lawyers prepare other witnesses. Iwas pleased to

see that the complaint was moving along smoothly.

17. On September 14, 2009, the adjudication of the complaint began. It was

presided over by Chairperson Sinclair. The hearing started with my opening

statement. Attached as Exhibit "E" to my affidavit is acopy of my opening

statement. Following my opening remarks. Amnesty International and the Chiefs of



Ontario argued their request to obtain interested party status in the adjudication of

the complaint. Both of their requests were granted by Chairperson Sinclair.

18. That same day, the Attorney General objected to the scheduling of further

hearing dates and sought to have the hearing adjourned, arguing that the complaint

was not sufficiently clear. Chairperson Sinclair refused this request.

19. Following the first day of hearing. Chairperson Sinclair Issued adirection setting

hearing dates for November 16-20, 2009; January 18-22, 2010; January 25-29, 2010;

February 8-12, 2010 and February 15-19, 2010, for the hearing on the merits.

Attached as Exhibit "F" to my affidavit Is acopy of this direction, dated September

17, 2009.1 was scheduled to be the first witness on the hearing on the merits which

was scheduled to commence on November 16, 2010.

20. Given the time estimates of counsel and the scheduling of various witnesses, it

was expected that these hearing dates would allow us to hear most or all of the

evidence and that the hearing on the merits would be complete or near completion

as of February 2010.

21. Based on the Tribunal's September 17, 2009 directive, Iadvised Elders, First

Nations leaders, youth, social work and child rights experts and other citizens that

the complaint was moving forward smoothly. Many were looking forward to learning

about the child welfare programs and services provided by INAC on reserve to

determine if they were discriminatory. First Nations Peoples from across the country

asked me to provide them with regular updates on the progress of the case.



History of the Complaint Since Appointment of New Chairperson

22. On November 2, 2009, Shirish Chotalia assumed her appointment as the new

Chairperson of the Canadian Human Rights Tribunal.

23. On November 6, 2009, four days after assuming her appointment. Chairperson

Chotalia convened acase conference with all of the parties. She did not indicate the

purpose for the emergency case conference.

24. During the case conference. Chairperson Chotalia asked the Attorney General

lawyers whether they would be seeking to have the proceeding before the Human

Rights Tribunal stayed pending the outcome of the judicial review of the decision by

the Canadian Human Rights Commission to refer the Complaint to the Tribunal. After

the Attorney General's counsel Indicated that they would not seek astay.

Chairperson Chotalia stated that she felt that the issues needed to be narrowed. The

Chairperson Chotalia then asked the Attorney General lawyers whether they were

intending to seek preliminary determinations on the issues of "services" and

"comparator groups". Attorney General counsel said they had no such plans.

Despite these responses, and without prior notice or arequest from any of the

parties, the Chairperson vacated the hearing dates for the week of November 16,

2009. She indicated that she wanted further pre-hearing discovery before the case

proceeded.

Iwas extremely disappointed by Chairperson Chotalla's sudden decision to

vacate the dates of the hearing on the merits. Iwas very concerned about the

impacts the delays imposed by the Chairperson would have on the very vulnerable

children and families who were subject to the alleged discrimination arising from

Canada's policies, programs and actions. Idid not want the children to wait any

longer for the adjudication of the complaint. Moreover, Ihad already invested

2 5 .



considerable time with my lawyer preparing myself and other witnesses to testify.

Travel arrangements had already been made and paid for with respect to some of

the witnesses and persons who had planned to attend the proceedings as observers.

Members of the First Nations communities and social work and child rights

experts and organizations were also very concerned about the Chairperson

Chotalia's decision to vacate the hearing dates without notice. To my knowledge, at

least forty First Nations people from Manitoba, Nova Scotia, British Columbia,

Alberta and Ontario had made plans to personally attend the proceedings during the

week of November 16, 2009. Several classes of school children had also planned to

attend the hearing commencing on November 16, 2009.

2 6 .

27. On November 9, 2009, the Caring Society's lawyer, Paul Champ, wrote to

Chairperson Chotalia asking her to confirm that Chairperson Sinclair was seized of

the complaint. He also stressed that it was essential that the complaint be heard as

soon as possible. Attached as Exhibit "G" to my affidavit is acopy of this letter.

28. On December 4, 2009, Mr. Champ again wrote to Chairperson Chotalia to

reiterate how important it was that the hearing regarding this complaint be

conducted in afair and expeditious manner. His letter emphasized that the

complaint was urgent as it concerned the lives of vulnerable First Nations children,

including 8,000-9,000 children on reserves, who are in state custody. Acopy of this

letter is attached hereto as Exhibit "H".

29. On December 14, 2009, another case conference was convened by the

Chairperson. During this case conference, the parties also discussed the outstanding

issues, such as expert evidence and how the evidence should be tendered during the

hearing on the merits. The Attorney General's counsel advised the other parties



that the Respondent would be bringing motions to strike the Commission's expert

reports and also amotion to strike the entire complaint on jurisdictional grounds.

30. During the case conference, the Chairperson advised the parties that the

Attorney General's motions would proceed in January 2010 but the February 2010

hearing dates were not necessarily vacated. Iwas relieved to know the hearing

dates were preserved In light of the vulnerability of the children and families.

31. On December 21, 2009, the Attorney General filed its formal notice of motion

to dismiss the Complaint on apreliminary basis. The Attorney General alleged that

the First Nations Child and Family Services Program was not a"service" under the

Canadian Human Rights Act and asked the Tribunal to dismiss the case on that basis.

The Attorney General also filed anotice of motion seeking to have the Commission's

expert evidence excluded.

On December 22, 2009, the Caring Society filed amotion to amend its

complaint in order to include allegations of retaliation. The notice of motion was

filed with the Tribunal and served on all of parties, along with asupporting affidavit
and ful l wri t ten submissions.

3 2 .

On December 23, 2009, Chairperson Chotalia issued adirection to the parties.

The direction stated that the outstanding motions, including the Attorney General's

Jurisdictional motion, would be heard during the week of January 19, 2010.

Chairperson Chotalia also directed the Commission, the Complainants and the

interested parties to inform the Tribunal by December 30, 2009 whether they

wished to proceed with the Attorney General's motion In January 2010. Attached as

Exhibit "i" to this affidavit is acopy of these directions, dated December 23, 2009.

3 3 .



34. On December 30, 2009, the Caring Society's counsel wrote to the Tribunal

arguing that the Attorney Generai's motion to dismiss was premature and that the

issue of "service" needed to be determined based on acomplete evidentiary record

after afuii hearing. Mr. Champ requested the opportunity to make submissions on

the issue of prematurity during the week of January 19,2010. Attached as Exhibit "J"

to this affidavit is acopy of this letter. The AFN, Amnesty International, the Chiefs of

Ontario, and the Commission all agreed with this proposal.

35. On January 8, 2010, Chairperson Chotalia issued adirection regarding the

Attorney General's motion to dismiss the complaint. Again, without prior notice and

without the consent or submissions of any of the parties, the Chairperson vacated

further hearing dates. Including all dates for the month of January, and February.

The direction also provided the parties with atimeline, extending until April 2010,

for the filing of affidavits and written submissions regarding the Attorney General's

motion to dismiss the complaint. The Chairperson issued the direction without

providing any of the parties with the opportunity to make submissions on whether

the Attorney General's motion was premature and set no dates for the oral

arguments of the motion. Attached as Exhibit "K" to this affidavit is acopy of this

direction, dated January 8, 2010.

36. Iwas completely devastated by this news, in my view, the decision to vacate all

of the hearing dates set back any potential resolution of this complaint, which could

result in significantly Improved child welfare services to vulnerable children and

families living on reserves across Canada. Based on Sinclair's September 17, 2009

order, Ihad the expectation that the hearing on the merits would be completed by

February of 2010. Now, the Attorney General's preliminary motion would not even

be argued by this date.



37. On January 13, 2010, our counsel wrote to the Chairperson to raise our

concerns about the decision to again adjourn the hearing without the consent of any

of the parties and without having provided the parties with the opportunity to make

submissions on the issue beforehand. Attached as Exhibi t "L" to this affidavit is a

copy of this letter, dated January 13, 2010. The letter expressed concerns about the

Chairperson's decision to make adetermination on the issue of prematurity and to

prioritize the Attorney General's motion at the expense of all other motions,

including the Caring Society's motion regarding the retaliation it was experiencing.

The letter emphasized the concern that Chairperson Chotalia did not provide the

parties with any opportunity to make submissions on the issue. Mr. Champ

requested that acase conference be held in order to address these outstanding

i s s u e s .

38. Chairperson Chotalia issued adirection on January 21, 2010, stating that the

parties were free to make submissions on these issues during the hearing of the

Attorney General's motion to dismiss the Complaint. No dates were set for the

hearing of that motion.

39. By March 2010, the parties had exchanged affidavits and conducted cross

examinations on the Attorney General's preliminary motion to dismiss. However, no

dates for argument had been set by the Tribunal. On March 9, 2010, our counsel

wrote to the Tribunal asking that dates be set for the oral arguments. Again, he

stressed the urgency of the Issues raised in the complaint and the vulnerability of the

children and families the complaint affected. Attached as Exhibit "M" to this

affidavit is acopy of this letter, dated March 9, 2010.

40. On March 12, 2010, the Chairperson wrote to all parties and set June 14 and 15

as the dates for the oral arguments to be heard. She also directed the parties to

canvass their availability for August and September if the parties could not appear



on the June dates. On March 17, 2010, the Attorney General's counsel, Mr. Jonathan

Tarlton, replied to the direction indicating that he was not available from June 10-14

to argue the motion.

In response to the direction and Mr. Tarlton's letter, the Commission wrote to

the Tribunal to request an urgent case conference regarding scheduling. Counsel for

the Assembly of First Nations also wrote to the Tribunal to stress the importance of

this case proceeding In atimely manner. Similarly, on March 17, 2010, counsel for

Amnesty International wrote:

4 1 .

My client is deeply concerned about the continuing delays in hearing this
complaint. In our respectful submission, the hearing of this complaint, and at
the very least, the jurisdiction motion, should have been expedited and could
have commenced months ago.

The complaint involves the live if vulnerable First Nations children, who
continue to suffer prejudice and irreparable harm given the delays In the
hearing of this matter. Canada is continuing to breach Its international human
rights obligations as aresult of this.

[...]

If Mr. Tarlton is unavailable on June 14 and 15, then other counsel for the
Attorney General can be found. Inote that the Attorney General has several
counsel assigned to this matter. The Department of Justice is the largest law
firm in the country. There Is no reason why the Attorney General cannot assign
other counsel to the argument of the motion.

Copies of all these letters are attached as Exhibit "N".

42. Following numerous exchanges between counsel, it was determined that all

parties were available to argue the motion on June 2and 3, 2010. The Tribunal

agreed to these dates.

43. On June 2-3, 2010, the parties made oral arguments regarding the Attorney

General's motion to dismiss the complaint on apreliminary basis. Approximately 100



individuals came to witness the Canadian Human Rights Tribunal hearings on both
days, including First Nations leaders from Saskatchewan, British Columbia, Ontario

and child welfare and child rights experts from across Canada. Children advocates

appointed by provincial governments also attended.

44. On July 30, 2010, the Attorney General wrote to the Chairperson seeking leave

to file further submissions regarding acase released by the New Brunswick Court of

Appeal on the issue of comparator groups. On August 6, 2010, Daniel Poulin, counsel

for the Commission, wrote to the Tribunal to oppose the Attorney General's request.

He argued that the Attorney General should not be given multiple chances to revisit

issues once submissions are filed and oral arguments are completed. Our counsel

also wrote to oppose this request. Copies of these letters are attached hereto as

E x h i b i t " O " .

45. On August 10, 2010, the Chairperson directed all parties to file submissions

regarding the judgement. Attached as Exhibit "P" to my affidavit is acopy of this
d i rec t i on .

On August 23, 2010, the Caring Society filed submissions in accordance with

the Tribunal's direction. In our submissions, counsel again reiterated the urgency of

the case. He asked the Chairperson to issue a"bottom line" decision on the

outstanding motion as quickly as possible, with reasons to follow. Attached as

Exhibit "Q" to my affidavit is acopy of these submissions. The Chairperson did not

acknowledge or respond to his request.

4 6 .

47. On November 15, 2010, counsel for the Attorney General wrote to the Tribunal

to again request the opportunity to file further written submissions regarding two

Supreme Court of Canada cases pertaining to the division of powers and labour

relations on reserves. Counsel for the Assembly of First Nations wrote to the



Tribunal on November 18, 2010, stating that if the Attorney General's request were

allowed, the parties should also be given the opportunity to make submissions on

the legal repercussions of Canada's signature of the United Nations Declaration on

the Rights of Indigenous Peoples. Copies of these letters are attached hereto as

Exhib i t "R" .

48. On November 18, 2010, the Caring Society's counsel wrote to the Tribunal

Chair to oppose the request to file further submissions. In his letter, he also

emphasized that granting the Attorney General's request would only cause further

delays in the proceeding. He pointed out that the Tribunal's own Practice Note

required members to issues decisions within four months of the hearing. Attached as

Exhibit "S" to my affidavit are copies of this letter as well as the Tribunal's Practice

N o t e N o . 1 .

49. On December 1, 2010, the Chair directed the parties to file submissions on the

recent Supreme Court of Canada cases and Canada's adoption of the United Nations

Declaration on the Rights of Indigenous Peoples. Attached as Exhibit "T" to my

affidavit is acopy of this direction.

50. On December 17, 2010, the Caring Society filed submissions In accordance with

the Tribunal's direction. In the letter, our counsel specifically requested that the

Chair provide afirm date on which the parties can expect the decision. He again

stressed that all delays in the case contribute to First Nations children and families

being deprived of adequate and culturally relevant care. Attached as Exhibit "U" to

my affidavit is acopy of this letter, dated December 17, 2010. The Chairperson did

not acknowledge or respond to this request.

On February 4, 2010, Caring Society's counsel wrote to the Tribunal to request

that the Attorney General's motion to dismiss be determined without further delay.

The letter highlighted that since the filing of the complaint. Independent provincial

5 1 .



bodies and coroners" inquests from across Canada had concluded that the
continuing inequities in child welfare services were causing First Nations children

and youth Canada to be at risk. Attached as Exhibit "V" to my affidavit is acopy of

this letter. The Chairperson did not acknowledge or respond to this request. Counsel

for the Attorney General replied to this letter, stating that it did not raise any

important issues that needed to be addressed by the Tribunal. This letter is attached

to my affidavit as Exhibit "W".

52. Amnesty International and the Canadian Human Rights Commission

subsequently wrote to the Tribunal expressing similar concerns about the delays to

the proceedings. Copies of this correspondence is attached hereto as Exhibit "X".

Impact of the Delays

As asocial worker, Ifind it extremely difficult to accept the delays in this case

given its direct impact on the most vulnerable children and their families in the

country. When Iworked in achild protection agency, everything we did had to be in

the best interests of the child. This often meant taking urgent action either

immediately or within 24 hours of the receipt of areport. Delays in making

important decisions about achild"s life were generally seen as detrimental to the

best interests, safety and well-being of children and their families. As such, cases

involving children"s rights were often heard on an urgent basis and Courts would

convene just to hear these cases in order to avoid delays and possible harm to the

ch i ld ren .

5 3 .

It is essential to understand that the children and families at the center of this

case are at risk of maltreatment or are experiencing maltreatment. The failure to

take expeditious action compromises the best interests of children. Ihave never

encountered acase Involving achild or children at risk that involved delays such as

the ones presented in this case.

5 4 .



In my opinion as an expert in social work and the provision of child welfare

services on reserves, afavourable resolution of this complaint will have asignificant

impact on the lives of thousands of vulnerable children across Canada,

complaint was filed four years ago and was referred to the Tribunal for adjudication

in September 2008, almost two and ahalf years ago. Two years in achild's life is

significant amount of time particularly when the child Is in avery vulnerable

situation. It can include some of the most special and formative periods of their

lives. Those formative years can never be restored. Further delays in the resolution

of this complaint will result in Irreparable harm to children and their families.

5 5 .

T h i s

Since the hearing on the merits has been derailed, Iregularly receive multiple

calls, letters and emails each week from First Nations Peoples, including parents,

social workers, directors of child welfare agencies. Elders and children in care, from

all over Canada expressing concern about the delays in these proceedings. Between

June and September of 2010,1 would often point to the Tribunal's Practice Note on

the timeline for decisions when responding to inquiries from the public as to when a

decision would be made on the Attorney General's motion to dismiss. However, as

the Tribunal has exceeded the four month timeline by afactor of two without any

explanation, Iam now unsure of how to respond to Inquiries from the public as to
when aruling will be forthcoming. As an example, during the week of February 14,

2011, Icommunicated with First Nations Peoples from New Brunswick, Manitoba,

Ontario, Saskatchewan and Alberta who were concerned about the delay and the

Impacts that It was having on children. When Itravel across the country. First

Nations, child rights experts, citizens and children and youth themselves, often raise

concerns about the delays in adjudicating this case and the impacts these delays
have on children and families.

5 6 .



citizens of Norway House Cree Nation, Manitoba, Jordan River Anderson's

home community, are particularly concerned about these delays. Kinisao Sipi

Minosowin, aFirst Nations child and family service agency In Norway House Cree

Nation, is currently providing in home supports to over 30 children in order to keep

the children in their families. The program has been very successful and the services

are ensuring the children remain with their families. Unfortunately, the Government

of Canada has advised KInsao Sipi Minosowin that the federal government Is cutting

funding for this program effective March 31, 2011 throwing these families into crisis

and placing many of these children at risk for being placed, unnecessarily into foster

care as that is the only way to pay for the children's special needs given the poor

structure of INAC's funding structures. Several members of the staff of the child

welfare agency in that community have conveyed to me their extreme

disappointment about the delays in this case. They have told me that by the time we

get adecision, it will likely be too late for the children community's children.

5 7 .

First Nations Peoples across the country have told me that they are following

this case because they want to learn about Canada's human rights system and
decide whether or not It is an effective mechanism for First Nations citizens to assert

and protect their human rights. Currently, over 7150 individuals and organizations
have formally registered to follow this case on www.fnwitness.ca. With thousands of

Canadians watching the case, it is essential that the judicial body entrusted with the

adjudication of human rights complaints, particularly complaints involving children,
properly apply the law giving due consideration to the best Interests of children and

principles of neutrality, fairness and efficiency.

5 8 .

Ifear that the delays In these proceedings will Impact on First Nations

Peoples' perceptions of the Canadian Human Rights system. It certainly has eroded

my faith in the Canadian Human Rights Act and the fairness of the processes before

5 9 .



the Human Rights Tribunal to adjudicate rights violations for children in vulnerable

situations. On numerous occasions when Ihave told members of the community

about the delays, they have questioned whether it is an effective means for First

Nations People to assert their right to be free from discrimination. Several people

have told me that the delays raise concerns about the fairness of the system and

they wonder if there is any use in filing future complaints. Ibelieve that atimely

decision is necessary to ensure that First Nations peoples in Canada do not lose faith

in asystem designed to protect them as members of ahistorically disadvantaged

g r o u p .

Imake this affidavit in support of the Caring Society's application6 0 .

SWORN BEFORE ME a t

The City of Ottawa, in the
Province of Ontario, this

7Kday of February, 2011.
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ofHuman Rights Commission Complaint Form 20.U.c Your Name(s):

Regional Chief Lawrence Joseph, Assembly of First Nations
Cindy Blackstock, Executive Director, First Nations Child &Family Caring Society of ●
C a n a d a

P
ACOMMtSSt ■ft FOR TAklNQ AFFlDAVfTt:

Name of Organization that yonr Complaint is Against:
Indian and Northern Affairs Canada

Summary of Complaint:
On behalf of the Assembly of First Nations and the First Nations Child and Family
Caring Society of Canada, we are writing to file acomplaint pursuant to the Human
Rights Act regarding the inequitable levels of child welfare funding provided to First
Nations children and families on reserve pursuant to the Indian and Northern Affairs
Canada (INAQ funding formula for First Nations child and family services known as
Directive 20-1, Chapter 5(hereinafter called the Directive). This formula provides funds
in two primary envelopes: 1) Maintenance (costs of childiCT in care) and 2) Operations
(personnel, ofBce space, prevention services etc.). Maintenance is paid every time achild
comes into care whereas operations funding is paid on the basis of exceeding certain
population thresholds of status Indian children on reserve. There is also an adjustment in
the formula for remoteness. There is substantial evidence spanning over ten years that
inequitable levels of funding are contributing to the over representation of Status First
Nations children in child welfare care. Moreover, we invite your office to review the
Wen:de series of reports which identify the scope and nature of the over representation of
First Nations children in care, documents die inequality in funding, and provides a
detailed evidence-based solution to redress the inequity which is within the sole
juiMdiction of the federal government to implement. Ensuring abasic level of equitable
child welfare service for First Nations children on reserve and thus the observance of
their hmnan rights pursuant to the Human Rights Act, the Convention on the Rights of
the Child, The Covenant on Economic, Social and Cultural Rights and the Charter of
Rights and Freedoms would rqiresent an investment of 109 million dollars in year one of
the proposed multi-year funding formula. This cost represents less than one percent of the
current federal surplus budget estimated at over $13 billion. As the following summary
notes, the moral, economic, and social benefits of full and proper implementation of the
Wen:de report recommendations are significant

Status Indian children are drastically over represented in child welfare care. Arecent
report found that the 0.67% of allnon Aboriginal children were in child welfare care as
ofMay of200_5_in three sample provinces as comnaredto 0.31% of Mdtis children and
m23%_of Status Indian children. Year End Data collected by INAC (2003) indicates that
9031 status Indian children on reserve’ were in child welfare care at the close of that year
representing a70% increase since 1995. Unfortunately, there is poor data on the numbers
of status First Nations children in care off reserve as provinces/territories collect child
welfare data differently but best estimates are that 30-40% of all children in care in
Canada are Aboriginal. This represents approximately 23,000- 28,000 Aboriginal
children and means that there are three times as many Aboriginal children in state care
today than there was at the height of the residential school operations in the late 1940’s.

First Nations child and family service agencies (FNCFSAs) have developed over the past
30 years to provide child wel&re services to First Nations children on reserve in an effort
to stem the mass removals of First Nations children from their communities by provmcial
child welfare authorities. These agencies, which have been recognized by the United
Nations Committee on the Rights of the Child, operate piursuant to provincial child
welfare statutes and are funded by INAC using the Directive 20-1̂ . FNCFSAs have long
reported concerns about drastic under funding of child welfare services by the federal
government particularly with regards to the statutory range of services intended to keep
maltreated children safely at home known as least disruptive measures. As Directive 20-
1included an unlimited amount of funds to place children in foster care, many First

'Typically this data does not include children in care of First Natitnis operating under self govenmtent
agreements
^With the exception of First Nations child and &mily FNCFSAs in Ontario which are iiinded under a
separate funding agreement
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Nations felt the lack of investment in least disroptive measures contributed to the over
representation of First Nations children in care. Directive 20>1 was studied in ajoint
review conducted by Indian and Northern Affairs Canada (INAC) and the Assembly of
First Nations in 2000. This review, known as the Joint National Polity Review on First
Nations Child and Family Services (NPR, MacDonald $Ladd) provides some insight
into the reasons why there has been such an increase in the numbers of Registered Indian
children entering into care. The review found that INAC provides funding for child
welfare services only to Restored Indian children who are deemed to be “eligible
children” pursuant to the Directive. An eligible child is normally characterized as achild
of parents who are normally resident on reserve. Importantly, the preamble to the
Directive indicates that the formula is intended to ensure that First Nations children
receive a“comparable level” of service to other children in similar circumstances.
Moreover, there was no evidence that the provinces step in to top up federal child welfare
funding levels if the federal funding level is insufficient to meet statutory requirements of
provincial child welfare legislation or to ensure an equitable level of service. There were,
however, occasions where provinces provided management information or training
support but there were no cases identified where the province systematically topped up
inequitable funding levels created by Directive 20-1. Overall the Directive was found to
provide 22% less funding per child to FNCFSAs than the average province. Akey area
of inadequate funding is astatutory ranee of services, known as least disruptive
measures, that are provided to children and youth at significant risk of child maltreatment
so that they can remain safely in their homes. First Nations agencies report that the
numbers of children in care could be reduced if adequate and sustained funding for least
disruptive measî  was provided by INAC (Shangreaux, 2004). The NPR also indicates
that although child welfare costs are increasing at over 6% per year there has not been
cost of living increase in the funding formula for FNCFSAs since 1995. Economic
analysis conducted last year indicates that the compounded inflation losses to FNCFSAs
fiom 1999-2005 amount to $112 million nationallv.

In total, the Joint National Policy Review on First Nations Child and Family Services
included seventeen recommend̂ ons to improve the funding formula. It has been over
six years since the completion of NPR and the federal government has failed to
implement any of the reconunendations which would have directly benefited First
Nations children on reserve. As INAC documents obtained through access to
information in 2002 demonstrate, the lack of action by the federal government was not
due to lack of awareness of the problem or of the solution. Documents sent between
senior INAC officials confirm the level of funding in the Directive is insufficient for
FNCFSAs to meet their statutory obligations under provincial child welfare laws -
particularly with regard to least disruptive measures resulting in higher numbers of First
Nations children entering child welfare care (INAC, 2002.)

Despite having apparently been convinced of the merits of the problem and the need for
least disruptive measures, INAC maintained that additional evidence was needed to
rectify the inequitable levels of funding documented in the NPR. Therefore, the First
Nations Child and Family Services National Advisory Committee, co-chaired by the
Assenably of First Nations and INAC, commissioned asecond research project on the
Directive in September of2004. This three part research project which was completed by
the First Nations Child and Family Caring Society of Canada in 2005 involved over 20
researchers representing some of the most respected experts fixim avariety of disciplines
including: economics, law. First Nations child welfare, management information systems,
conununity development, management and sociology. This review is documented in
three volumes: V) Bridging Econometrics with First Nations Child and Family Service
Agenty Funding 2) Wen:de: We are Coming to the Light of Day 3) Wen:de: the Journey
Continues, which are all publicly available on line at www.fncfcs.com.

Findings of the Wen:de series of reports include:
●The primary reason why First Nations chiidren come to the attention of the child

wel&e system is neglect When researchers unpack the definition of “neglectt’,
poverty, substance misuse and poor housing are the key factors contributing to the
over representation of First Nations children in substantiated child welfare cases.

●The formula drastically under funds primary, secondary and tertiary child
maltreatment intervention services, including least disruptive measures. These

a
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services are vital to ensuring First Nations children have the same chance to stay
safely at home with support services as other children in Canada.

●Additional funding is needed at all levels of FNCFSAs including governance,
administration, policy and practice in order to provide abasic level of child welfare
services equitable to those provided off reserve by the provinces.

●Overall an additional $109 million is needed in year one to redress existing funding
shortfalls -representing ̂ roximately a33% increase in the operations funding
(funding not directly related to children in care) cuirently provided pxirsuant to the
Directive. This represents aminimum investment to provide abasic level of
equitable services comparable to those available to other Canadians, meaning that to
provide anything short of this funding level is to perpetuate the inequity.

●Jurisdictional disputes between and amongst federal and provincial governments are
substantial problem with 12 FNCFS As experiencing 393 jurisdictional disputes this
past year alone. These disputes result in First Nations children on reserve being
denied or delayed receipt of services that are otherwise available to Canadian
children. Additionally, these disputes draw fiom already taxed FNCFSAs human
resources as FNCFSAs staff spend an average of 54 hours pw incident resolving
these disputes. Jordan’s Principle, achild-first solution to resolving these disputes,
has been developed and endorŝ  by over 230 individuals and organizations. This
solution is cost neutral and would ensure that children’s needs are met whilst still
allowing for the resolution of the dispute.

●Agencies serving less than 1000 children (and thus receive only aportion of the
operations budget depending on populations levels) and agencies in remote
communities require upwards adjustments in the funding formula.

INAC recently armounced it will provide $25 million per year in additional First Nations
child wd family service funding for each of five years, which held some promise of
relieving some of the cost pressures for FNCFSAs. Unfortunately, instead of targeting
those dollars to benefit children, INAC allocated over $15 million per year to fund its
own costs arising fiom increased billings fiir children in care (due largely to lack of
investinents in least disn̂ tive measî ) and to hire staff. It did aUocate an additional
$8.6 million per year for inflation relief for FNCFSAs, but this represents only asmall
portion of what is required to o£6et inflation losses. INAC has also stated that until it
completes an evaluation of maintenance funding (funds to keep children in care) to
satisfy atrê û  board requiî ent it will not release the inflation funds for agencies.
Upon qû tioning, INAC audit and evaluation unit was not able to identify astandard
upon wMch it would evaluate the maintenance budget and was clearly not aware that
measuring outcomes in child welfare is in the very early stages of development -even in
non Aboriginal child welfare in Canada. The idea that child welfare funding to address a
glaring inequahty should be held back to satisfy such apoorly supported administrative
requirement raises significant concerns.

The cost of perpetuating the inequities in child welfare funding are substantial -INAC
maintenance costs for children in care continue to climb at over 11% per annum as there

no other options provided to agencies to keep children safely at home. Additionally,
as Canada redresses the impacts of residential schools it must take steps to ensure that old
funding policies which only supported childr̂  being removed from their homes
addressed.

a r e

a r e

We allege that Directive 20-1 is in contravention of Article 3of the ifK/nan Rights Act L
that Registered First Nations children and families resident on reserve are provided with
in̂ uitable levels of child welfare services because of their race and natinnai ethnic
origin as compared to non Aboriginal children. The discrimination is systemic and
ongoing. INAC has been aware of this problem for anumber of years and was presented
with an evidence base of this discrimination in June of2000 with the two Wen:de reports
'r̂ ing delivered in August and October of2005 respectively.
follj)/5j|bd by ̂he<;anadian Incidence Study Report (Mcsê
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Executive Summary
First Nations Child and Family Services

National Policy Review

In t roduc t i on

We believe that the Creator has entrusted us with the sacred responsibility to raise our families.
The future of our communities lies with our children who need to be nurtured within dieir families
and communities (RCAP vol. 3Chapter 2),

Traditionally the family in First Nation societies stixxi between the individual and tiie larger
society. The family helped individuals understand and reqwnd to the expectations of the society
around them It also helped engage individuals in constructive ways and discipline them when
they ventured off course.

Several ê qperiences of massive loss have disrupted First Nation families and resulted in identity
problems and difficulties in functioning. In 1996, more than 10% of Aboriginal children (age 0-
14) were T»t living with their parents. That is 7times more compared to n(m>Aboriginal
children. In 1996, three of every ten First Nation children resided in lone parent femilies, arate
roughly twice that of the non-First Nation population. Four percent of First Nation children
were in the custody of Quid and Family Service agencies in 1996/97. Compared to the total
number of children in Canada, First Nation children are four times more likely to die fixjm injury.
For pre-school aged children, the rate is five times as great

Expenditures to improve coverage and the quality of First Nation specific child welfare services
have been increased over the years to individuals ordinarily resident on-reserve and throu^
child-in-care costs charged back to DIAND. In 1992-93, according to RCAP, the department
allocated $159.8 million to child and family services rqiresenting 78 per cent of the welfiire
services budget Although this was asignificant increase fix>m expenditures adecade before, it
was evident the needs of First Nation femilies far outweighed the modest successes afforded by
the social reform of the time.

The Purpose

The purpose of this document is to provide asummary of the research that was conducted
between March 1, 1999 to March 31, 2000 under the joint management of the Department of
Indian Affairs and Northern Development (DIAND) and the Assembly of First Nations (AFN).
In partnership the AFN (along wiffi First Nations and First Nations Child Family Services
Agencies) agreed to jointly carry out with DIAND areview of its’ national policies with respect
to First Nation Child and Family Services (FNCFS). This review was undertaken consistent
with Canada’s commitment to work with First Nations in aspirit of partnership under the
auspices of the Agenda for Action for First Nations. The intent of review was to identity I \
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possible improvements to current policy regarding the development and operation of FNCFS
agencies that provide necessary, culturally sensitive and statutory child and iamily services.

Objectives Of The Study

The principal objectives of this policy review were as follows:

1) To identify and record areas of concern raised by First Nations and DIAND across
Canada including, but not limited to, those areas of concern outlined in the information
gathering plan, with respea to required changes to DIAND’s national policy.

2) To prepare aReport that presents an analysis of the issues, outlines the responses of the
parties to the review of issues and makes agreed upon recommendations for changes to
DIAND's national policies. Where recommendations for changes cannot be arrived at, the
Report will oudine options that are reflective of both First Nations and DIAND's
perspectives.

3) Recommend an Action Plan, which identifies concerns, aplan of action to address the
concerns, as well as, time flames for actioa

Globally the review undertook the analysis of four areas: legislation and standards, agency
governance, funding and communication issues. The work conducted on these research themes
was contracted out to technical consultants 'ndio conducted the data gathering and analysis. A
fifth consultant was commissioned as asynfoesis writer for the final report, as well as, to
focilitate the final analysis of foe technical reports whh the National Policy Review Team to
formulate foe final recommendations for foe review.

Time fi-ame For The Study

The First Nations Child and Family Services National Policy Review process began on March
1,1999 and an interim report was provided to the Policy Review Joint Steering Committee on
September 15,1999. The completion date for the National Policy Review was June 30,2000.

Project Description

To address the four key issue areas foat were identified, various data collection methodologies
were utilized. The first was surveys and interviews of individuals and organizations at the
DIAND regional, provincial, provincial Child and Family Service agency, FNCFS agency and
First Nation level. The second data collection methodology was areview of documents and
files which included, but were not limited to, agreements for child and family service delivery
between First Nations, provinces and/or DIAND, First Nation standards developed in the
regions, and annual reports of the FNCFS. Finally, case studies and best practices research
was conducted to identify examples of what was successfully working in the progcatiL
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The four themes are described below. Acomparative analysis was conducted on various
elements on each of these themes.

/ \

Agency Governance and First Nations Child and Family Services

Practices vary considerably from ̂ ency to agency and from region to region in the manner by
which agencies organize themselves and conduct their business. Under current policy, in most
provinces agencies are incorporated under provincial legislation and that they comply with
provincial legislation and standards. Agencies are also required to provide information to
DIAND and the provinces in areas determined by agreement and policy. Within these
restrictions, however, there is considerable room for differences in the way agencies operate.
The national policy review analyzed data to identify the impacts of these variances nationally.

Legislation and Standards and First Nations Child and Family Services

The current policy Directive 20-1 tequiies First Nations child and family services agencies to
have delegated authority from provincial/tenitorial governments in order to receive funding from
either DIAND or provincial authorities. The delegated authority is provided by
provincial/tenitorial governments by virtue of provisions within the a{^nopriate
provincial/tenitorial legislation or by agreement Along with the Illation are aset of standards
which ate developed by provincial/tenitorial governments to diiect the manner in which the
legislation is to be administered. DIAND’s Directive 20-1 encourages the development of FN
standards to be incorporated within provincial standards. The national policy review analyzed
the impacts of the various provisions of provincial/territoiial legislation and standards nationally
on the effectiveness of Directive 20-1.

Communications Issues and First Nations Child and Family Services

The policy Directive 20-1 encourages the development of culturally appropriate services to First
Nation persons. Further, the Guiding Principles of the Policy Review emphasize the need to
involve community, parents, extended femily, First Nation governments and Elders in the
development and provision of service. There is also arecognition in many quarters of the need
to promote greater integration of services in the community with child and family services and to
develop amore holistic model of service delivery where possible at the community level The
policy review analyzed the various models of community involvement in service delivery
nationally of First Nations child and &mily service programming

! I
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Funding Issues and First Nations Child and Family Services
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Within Directive 20-1, afunding formula was developed in an effort to provide equity,
predictability and flexibility in tire funding of First Nations Child and Family Services
agencies. Prior to the development of tiie fonnula, funding for agencies was mconsistent and
often inequitable. The formula has been in place since fiscal year 1991/92. Since its
implementation, the field of First Nations child and family services has changed dramatically with
the creation of many new agetKies in various provinces. With these changes, have come
questions as to the continuing suitability of this funding methodology in light of current needs and
expectations. The funding methodology used is akey foctor in an attempt to ensure that there
are adequate resources for agencies to fulfill heir legislative mandate and fiiat the funding is
sufficiently flexible to allow agencies to respond to changing conditions and identified community
needs. The policy review analyzed the adequacy of resources based on national data.

The Research Process

The National Policy Review was undertaken using several mechanisms to ensure maximum
participation fiom all the agreed upon parties. These mechanisms included various levels of
consultation consisting of groups of iixlividuals fiom the First Nation and gpvemment side who
constituted several years of expertise administratively and at the community level. The research
plan for the study was developed based on seventeen issues tiiat were identified by FNCFS
agencies, the guiding principles of the National Policy Review and the priorities as identified by
the Policy Review Project Team.

The Data Collection Process

The research projects started in December, 1999 and were completed mMay 2000. Several
revisions to the reports were required to reflect as much accurate data as possible. The
observations fix)m the reports were reviewed by the National Policy Review Project Team,
analyzed and discussed. From this data the Team, specifically, the Joint Steering Committee,
was responsible for determining the actions required based on each sUuty observation followed
by potential recommendations for changes. Each of the research projects had varying degrees
of participation and response to surveys from FNCFS agencies, provinces and DIAND
regions. This infoimation provided enough to fiicilitate discussions related to reccHumendation
development

Findings

G o v e r n a n c e

There are two kinds of agreements in place to facilitate the provision of child and family services
to First Nation children. The first is through agreements with provincial governments to set out
delegation of authority processes to First Nations agencies or representatives fiom the province.
The second is through funding agreements with the federal government to allow First Nations to
eflectively cany out child and fornily services on reserve via Directive 20̂ 1. FNCFS Agency

10



n

i )

responses indicated that there were three main categories within which the governing body falls.
They were: (a) Chief and Council or Chiefs of Tribal Councils; (b) Chiefs of First Nations or
Tribal Councils as Board of Directors; and (c) Board of Directors.

Ultimately all of the FNCFS Agencies identified their role and re^nsibility as being the
canying out of day-to-day administtation, case management and planning functions fi>r child and
family services. The primary role of FNCFS agencies was to implement the agreements entered
into with the provincial and federal governments.

I ,

The number of employees varied greatly between agencies although the vast nKgority of
employees were M-time. The numbers of full-time employees range fiom ahî  of 72 at the
largest agency to alow of three at the smallest The majority of the employees were case
workers, social workers or child and femily services workers, who carried the caseloads of the
agencies. In those agencies with only afew employees, many of them were reported as serving
dual roles with active caseloads and managerial responsibilities. Of the agencies surveyed,
several reported that they did not receive any support to fiicilitate training for their employees.

f

I

Legklation and Standards

Some provincial legislation creates circumstances for the FNCFS Agencies that are inconsistent
with DIAND’s funding policy statement regarding the evaluation requirement DIAND only
provides funding to new FNCFS agencies for 3year and 6year evaluations, however,
provincial legislation requires on-going evaluations.

Legislative authority regarding child and family services in Canada is vested with provinces and
territories. First Nations Child and Family Services agencies derive the authority for the
provision of protection and other statutory services fiom provincial/tenitorial statutes.

All provinces/tenitories have legislation to protect children fixim neglect or abuse, and to extend
arange of services aimed at ensuring the safely and sound development of children who are at
risk. ‘Child in need of protection’ is described as being achild who meets one of the specified
conditions set out in the legislation as placing achild at risk. There is some variation in the
descriptions of these conditions, but there is an overall correspondence of meaning and intent.

Definitions of prevention services or protection services could not be found in the legislation or
standards of any province/tenitory. Neither DIAND nor provincial/territorial program standards
provide adefinition of maintenance. All provinces/territories do, however, provide extensive lists
of items tiiat are provided to, or in behalf of, children in care. The range of items varies
considoably by province.

The data that generally there were limited institutional facilities av l̂able to FNCFS
agencies. This made out-of-province placements necessary.
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Fiist Nations have to comply with the same administrative burden created by change in
provincial legislation but have not received any increased resources from DIAND to meet those
responsibilities. This contradicts the principle of Directive 20-U especially since DIAND is
committed to the expansion of services on reserve to alevel comparable to the services
provided off reserve in similar circumstances.

Not all agreements provide for the development and implementation of First Nation standards
for the delivery of services. Funding is not adequate to enable FNCFS agencies to meet
expanded responsibilities under the 1996 Act The agreements are substantially, but not entirely,
in accord with the directive.

Directive 20-1 requires that FNCFS agencies, or their governing bodies, enter into agreements
with provinces that provide for the delegation of statutory powers and duties to the agencies.
This is also required for the exercise of those powers and duties in accordance with provincial
service standards or for First Nation standards established and adopted with the concurrence of
the proviiKe.

In nearly all cases it is noted there is no formal mechanism in place resulting in informal methods
being deployed to address various dispute mechanisms.

Commun i ca t i ons

The ol̂ 'ective of the data collection was to determine the impact of Policy Directive 20-1
communications and how agencies encourage the development of culturally appropriate
services. The instrument probed the role of cormnunity membas, parents and extended femily.
First Nations governments. Tribal Councils and of Elders in the development and delivery of
FNCFS services.

o n

On anational basis, the most common ways for community members to participate in the
development of FNCFS programs and services were reported as: direct contact with the
agency, public meetings, committee and volunteer work.

Promoting community involvement and an understanding of the programs was reported by 48
percent of the agaicies as achallenge. Lack of resources and training was cited by 20 percent
of all agencies.

Health services predominated wifo 60 percent of all the agencies indicating some form of
communication. Police services followed with 32 percent of all agencies inHicating regular
contact. Schools, alcohol and dmg agencies, and social agencies were each identified by 28
percent, 26 percent, and 24 percent of all FNCFS agencies respectively.

12
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Communication and collaboration were generally not formalized among FNCFS agencies and
did not show aconsistent pattern across the country. Communications with other service
providers tend to be direct and personal either face-to- face or by phone or fax.

With respect to relationships and communications with the federal government piAND) the
most commonly addressed topics were either funding issues or program and management
issues. This differs from the topics commonly communicated with the provincial government,
which showed greater emphasis on policy and legislative iŝ es. Sixty-six percent of all agencies
identified funding as the topic most commonly addressed with the federal government.

I

Overall, Policy Directive 20-1 was Reported as having anegative impact on communications.
The policy is viewed as rigid and unilateral with little room for FNCFS ir^ut in the
inteq)retation, or allocation of funds. FNCFS agencies noted that funding inevitably affected
communications.

i \

Funding

FNCFS Agencies are expected through their delegation of authority fiom the provinces, the
expectations of their communities and by DIAND, to provide acomparable range of services
o n r e s e r v e

provides the same level of funding to agencies regardless of how broad, intense or costly, the
range of services is.

The reimbursement method of funding maintenance was intended by DIAND as ameans of
protecting agencies fiom the consequences of unexpected increases in maintenance costs.
Maintenance is not defined in Directive 20-1. The evaluation conducted by DIAND in 1995
conciuded tiiat the definition of maintenance should be clarified. There have been no national
changes made to the definition since that recommendation was made.

FNCFS agencies, regions and provinces, all reported that file phasing-in of operational funding
did not reflect reality. In reality, agencies are expected to deliver the Mrange of services as
soon as the agency begins operations. Consequently, the reduced funding in the early years of
operations for agencies seriously limits their capacity to deliver the services expected of them.
There was consensus among agencies, regions, and provinces that the concept of phasing-in
should be considered for termination.

The major advantage of block funding for the FNCFS agencies is the increased ability to
establish their own program and administrative priorities. There are several disadvantages of
block funding fiom an FNCFS agency per̂ tive. Agreements lack specific criteria by which
the funding can be adjusted during the term of the agreement, and similarly they lack criteria that
can be used to determine the starting budget base for asubsequent multi-year terra. Currentiy
there are several regional pilot projects under way. Further research should be undertaken to
assess die merits of these pilot projects.

with the fimding they receive throu^ Directive 20-1. The formula, however.

' \
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There is acontinuing steep growth in annual spending which will see total maintenance
ejcpenditures doubling well before the end of the decade if no changes are made to the policy.
There is no adjustment in the formula for cost sensitive items, increases in volume of children in
care or new programs introduced by the provinces

The most contentious issue for FNCFS agencies is die definition and the method of funding
maintenance costs. One solution would be to define maintenance and its conê nding funding
method which could be directly linked to provincial legislation, policies and practice standards.

The policy when implemented deviates considerably fixxn region to regioa This deviation
occurs to allow for circumstances fiiat were established prior to the implementation of die
directive, to align the directive to match provincial legislafion, polity and practices, and to fill
definitional vacuums. This phenomenon is not necessarily formally sg^ved by DIAND. It is
also not equitably or consistendv qsplied. Fuidiennore, it is not necessarily consistent with the
intent of the policy, nor does it always support soimd social work practice.

There are no routine price adjustments incorporated in the operations formula. There appears
to have been no price acljustments to the formula since the 1994/95 fiscal year.
FNCFS agencies indicated that they aU thought that an ariyustment for remoteness was
necessary.

DIAND has been limited to 2% budgetary increases for the department while expenditures for
FNCFS agencies have been rising annually at an average rate of 6.2%. The average per capita
per child in care expenditure of the DIAND funded system is 22% lower than the average of the
selected provinces.

There appears to be consistency across the country in the application of the formula for
operations and the reporting requirements of the CFAs, Directive 20-1, and the First Nations
National Reporting Guide. There is considerable variance in the definitionofnriaintenflnre fiom
region to regioa

The formula does not provide arealistic amount of per oiganization funding for agencies serving
small on-reserve populations. To agencies serving an oivreserve 0-18 population of less than
801, and particularly those that are serving even smaller populations, the formula did not
provide realistic administration support

Agencies have suggested that some form of tribunal would be helpful in resolving financial
responsibility in some of the more complex case transfers.

The impact of the operations formula on agency abiliy to deliver arange of services is
compounded by agency size and remoteness. The smaller the agency, the more difficult it is to
have the staff size, or level of expertise to provide afiill range of services

14
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Directive 20-1 does not clearly address how FNCFS agencies are supposed to cope with poor
social conditions in communities which most significantly contribute to the high demand for
services.

I

Recommenda t i ons

The findings of the National Policy Review resulted in 17 final recommendations related to die
four themes of tire study: governance, legislation and standards, communications and fiinding.
The review was based on the following principles:

I. The objective of the FNCFS Agencies is to protect and defend the well being of
children, in particular, the protection of children from abuse and neglect

2. The involvement of community, parents, and extended family is acorner stone of
effective and culturally sensitive. Child and Family Service delivery.

3. The well being of children is the primary responsibility and obligation of the
parents, the extended family and the community.

4. First Nations have an interest in the well being of all of their band members,
regardless of where they live.

1

j

5. FNCFS programs should be based on First Nation values, customs, traditions,
culture and governance.

6. FNCFS programs should be responsive to community needs and realities.

7. The Agencies through its financial and program administration shall be
accountable to members of the First Nation(s), First Nation *s leadership, and,
when appropriate, the provincial and federal governments.

! \

8. FNCFS agencies should have access to effective First Nation models for design
and delivery of Child and Family Services and mechanisms for sharing
information on ̂ ective practices.

9. This review process will in no way reduce current funding level or numbers of
arrangements for First Nations Child and Family Services Agencies.

The recommendations of this policy review are as follows:
I

The Joint Steering Committee of the National Policy Review recognizes that Directive
20-1 is based on aphilosophy of delegated authority. The new policy or Directive must
be supportive of the goal of First Nations to assume full

l a .
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jurisdiction over child welfare. The principles and goals of the new policy must enable
self-govemance and siqjport First Nation leadership to that end consistent with the
current policy of the Government of Canada as articulated in Gathering Strength.

The new policy or directive must siqpport the governance mechanisms of First
Nations and local agencies. Primary accountability back to community and local
leadership must be recognized and si^ported by the policy.

l b .

The Joint Steering Committee recognizes the need for anational process to support
First Nation agencies and practitioners in deliveiy of services through various measures
includiDg best practices.

2.

Anational fiamework is required that will be sensitive to the variations that exist
regionally in relation to legislation and standards. Tripartite tables consisting of
representatives fix>m First Nations, DIAND and the provinces/teiritories are required to
identify issues and solutions that fit tire needs of each province/territoiy. Some of tire
issues that will need to be addressed by these regional tables consist of (but are not
limited to) the followmg:

3 .

a) definitions of maintenattce
b) identification of essential statutory services and niechanisrns fix: fundirig services
c) definitions of target populations (as well as, the roles of fedeial/provmcial/teiritorial

governments related to provision of services)
d) adjustment factors for new provincial programs and services -processes for

FNCFS agencies to adjust arxl accommodate the impacts of changes in programs
and services

e) definition ofspecial needs child
Qdilute mechanisms to address noivbillable children in care
g) definition of range of services
h) definition of financial audit and compliance cranparability/ieciprocity between

provincial and First Nation accreditation and qualifications requirements of staff
(e.g. licensing criteria)

4 . DIAND, Health Canada, the provinces/territories and First Nation ageicies must give
priority to clarifying jutisdicfion and resourcing issues related to responsibility for
programming and funding for children with complex needs such as handicjqjped
children, children with emotional and/or medical needs. Services provided to these
children must incorporate the importance of cultural heritage and identity.

Anational fiamewoik is needed that includes fundamental principles of supporting4 .
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FNCFS agencies that is sensitive to provincial/territorial variances and has mechanisms
to ensure communication, accountability and dispute resolution mechanisms. This will
include evaluation of the roles and capacity of all parties.

The funding fonnula inherent in Directive 20-1 is not flexible and is outdated. A
methodology for funding operations must be investigated. Any new methodology should
consider factors such as work load/case load analysis, national demographics and the
impact on large and small agencies, and economy of scale. Some of the issues anew
formula must address are:

5.

a) Gaps in the operations formula. Aclear definition is required
b) Adjustments for remoteness
c) Establishment of national standards
d) Establishment ofan average cost per caseload
e) Establishment ofcaseload/woikload measurement models
0Ways of funding aMservice model of FNCFS
g) The issue of liability^
h) Exploration of start up developmental costs
0Develop and maintain infonnation ̂ sterns and technological capacity.

The Joint Steering committee found that the funding formula does not provide adequate
resources to allow INCFS agencies to do legislated/targeted prevention, alternative
programs and least disiuptive/intnisive measures for children at risk. It is recommended
chatDINAD seek funding to support such programming as part of agency funding.

6 .

DIAND must pursue liie necessary authorities to enable FNCFS agencies to enter into
multi-year agreements or block funding as an opticKi to contribution funding to further
enhance the ability of First Nation's to deliver programs that are geared to maintaining
children within their families, communities and reuniting those ciuldren-ia-caie with their
fomilies. This requires the development of amethodology for establishing funding levels
for block funding anrangements that encompass:

7 .

a) amethodology and authority for second generation agreements
b) multi-year authorities for these programs with acnteria for measurement of success

(DIAND) may need to go to Cabinet to get authority for this.

n
I \

An “exceptional circumstances” funding methodology is required to respond to First
Natfon communities in crisis where large numbers of children are at risk. Best practices
must be the basis of the developmoit of this methodology.

8 . 1 .

f \

Amanagement infoimation system must be developed and flitKled for First Nations in
order to ensure the establishment of consistent, reliable data collection, analysis and
r̂ orting procedures amongst all parties (First Nation’s, regions, provinces/territories

9 .
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and headquarters).

Funding is required to assist First Nations Child and Family Service Agencies in the
development of their computerization ability in terms of capacity, hardware and
software.

10.

Funding is required for ongoing evaluation based on anational fiamework with a
national guideline to be developed.

11 .

DIAND and First Nations need to identify capital requirements for FNCFS agencies
with agoal to develop acreative approach to finance First Nation child and femily
facilities that will enhance holistic service delivery at the community level.

13.

14. Funding is requited for ongoing standards development that will allow FNCFS agencies
to address change over time.

1 5 . Priorify consideration should be given to reinstating annual cost of living aĉ 'ustments as
soon as possible. Consideration should also be given to address the fact that there has
not been an increase in cost of tiving since 1995-96.

16. Phased in funding is aproblem in the formula and should be based on the level of
delegation fiom the province.

An immediate tr̂ artite review (Canada, Ontario and Ontario First Nations) be
undertaken in Ontario due to the implicaticsis of the 1965 Indian Welfore
agreement, current changes to the funding formula and the Ontario Child Welfare
R e f o r m .

1 7 .

C o n c l u s i o n

Anew policy to replace current Directive 20-1 (Chapter 5) must be developed in ajoint
process that includes all stakeholders and ensures funding siqjpoit for that process to the
following action plan.

d o
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A C T I O N P L A N
I

Step One: Consultation and Ratification Process

●Delivery of report to AFN National Chief and DIAND Minister (June 30,2000)

●Distribution of Report to FNCFS Agencies, First Nations, Health Canada, HRDC,
DIAND regions and all provinces and territories (July 2000-August 2000)

●I^esentations to: AFN National Chief, DIAND Minister, AFN Confederacy Meeting,
Provincial Directors of Child Wellare and National First Nations ICFS Conference in
Saskatchewan (August 2000-0ctober 2000)

Step Two: Implementation Phase

Maintaining the Partnership

●Establish interim national joint committee to oversee ratification plan and to develop work
plan, including identification of resources far development of new fimding policy (naming
delegates: June 30,2000)

●Develop plan of action for recommendations assigned ashort term implementation date by
interim national joint committee (July 2000)

●Complete detailed work plan, to include terms of reference for national table and provincial
tables, deliverables, time fiames and required resources (September 2000)

a .

I ]

I

f

b . Research and Data Col lect ion

●Identify areas for additional research arising fi:om National Policy Review

●Review and develop work plan to conduct further research

●Incorporate into detailed work plan (all by September 2000, prior to AFN Confederacy
Meeting)

/ \
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C H A P T E R O N E
F I R S T N AT I O N S C H I L D A N D FA M I LY S E R V I C E S

N A T I O N A L P O L I C Y R E V I E W

B A C K G R O U N D

c i H

Children hold aspecial place in Aboriginal and First Nation cultures. They bring apurity of
vision to the worid that can teach their Elders. They cany within them the gifts that manifest
themselves as they become teachers, mothers, hunt»s, councillois, artisans and visionaries.
They renew the strength of the family, clan and village and make the Elders young again with
their joyful presence. {RCAP Vol 3Chp. 2)

1 * 1

Since the eariy 1980’s the Department of Indian AiMs and Northern Development, First
Nations and provincial governments have negotiated various types of agreements to provide
First Nation managed child and family services to First Nation communities across CanaHif The
demand for these services has grown significantly over the decades and costs have nearly tripled
since then. In 1991 aDirective was issued by DIAND when Cabinet ̂ rproved anew policy
and management fiameworir for an on-reserve Fir̂  Nation Child and Family Service Program.
Directive 20-1 was die DIAND document tfiat implemented this Cabinet decision. In December
1992 the child population was 135,635. On March 1994 the number of children in-care was
4,763 for which the federal government had funding responsibility.

Directive 20-1 states die dq»rtment*s policy regarding the administration of the First Nations
Child and Family Services Program. The audiority for the ditective was afbllow-tq) to the
Cabinet Decision of July 27,1989 and was issued under the authority of the Assistant Deputy
Minister of Corporate Services. The directive applies to all enqiloyees both at headquarters
and in the regions, in die carrying out of the deparunent*s functions in regard to the funding and
support of children and fknily services on reserves.

The stated principles of Directive 20-1 are as follows:

1. The department is committed to the expansion of First Nations Child and Family
Services on reserve to alevel comparable to the services provided off reserve in
similar circumstances. This commitment is independent of and without prejudice to
any related right which may or many not exist under treaties.

2. The department will support the creation of Indian designed, controlled and managed
s e r v i c e s .

2 0
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3. The department will support the development of Indian standards for those services,
and will work with Indian organizations to encourage their adoption by
provinces/territory.

I 1

I ‘

4. The expansion of First Nations Child and Family Services (FNCFS) will be gradual
as funds become available and First Nations are prepared to negotiate the
establishment of new services or the take over of existing services.

5. Provincial child and family services legislation is applicable on reserves and will form
the basis for this expansion. It is the intention of the department to include the
provinces in the process and as party to agreements. I

From aFirst Nation and FNCFS Agencies’ perspective Directive 20-1 is restrictive and limits
First Nation aspiiations, positions and intents with respect to tiie development and delivery of
services; specifically those that are First Nations defined and operated community base Child
and Family Services. As aresult of these concerns aJoint Review Process was designed to
develop recommendations for the Minister of DIAND on changes needed to the current policy
governing the FNCFS program. Aproposed Action Plan fi>r the implementation of the
recommendations were developed and form amajor part of this report

I i

i

i

f

P U R P O S E

The purpose of this document is to provide asummary of the research that was conducted
between March 1, 1999 to March 31,2000 under the joint management of the Department of
Indian Afifeirs and Northern Development (DIAND) and the Assenibly of First Nations (AFN).
In partnership the AFN (along with First Nations and First Nations Child Family Services
Agencies) â eed to jointly cany out with DIAND areview of its’ national policies with respect
to First Nation Child and Family Services (FNCFS). This review was undertaken consistent
with Canada's commitment to work with First Nations in aspirit of partnership under the
auspices of the Agenda for Action for First Nations. The intent of review was to identify
possible improvements to current policy regarding the development and operation of FNCFS
ngpuries that provide necessary, culturally sensitive and statutory child and femily services.

n

I
\

; \

OBJECTIVES OF THE STUDY
i
i

I

The principal objectives of this stucfy were as follows:

1) To identify and record areas of concern raised by First Nations and DIAND across
Canada including, but not limited to, those areas of concern outlined in the infonnation
gathering plan, with respect to required changes to DIAND’s national policy.

I
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2) To prepare aReport that presents an analysis of the issues, outlines the responses of the
parties to the review of issues and makes agreed upon recommendations for changes to
DlAND's national policies. Where recommendations for changes cannot be arrived at, the
Report will outline options that are reflective of both First Nations and DlAND's
perspectives.

3) Recommend an Action Plan, which idendhes concerns, aplan of action to address the
concerns, as well as, time fiames for actioa

Globally tiie review undertook the analysis of four key areas: legislation and standards, agency
governance, fundkig and communication issues. These themes guided the research which is
summarized herein. The work conducted on these research themes was contracted out to
technical consultants who conducted the data gathering and analysis. They were Keystone
Consulting Services (legislation and standaidsX Blue Hills (MTC) Inc. (funding), Poirier
Communications (communications) and Helen Semaganis (agency gov^nance). Afifih
consultant, Katenies Research and Management Services (Dr. Rose-Alma J. McDonald̂  was
commissioned as asynthesis writer for the final report, as well as, to focilitate the final analysis
of the technical repeats with the National Policy Review Team to foimulate the final
recommendations for the review.

■ f m

T I M E F R A M E F O R T H E S T U D Y

The First Nations Child and Family Services National Policy Review process b^an on March
1,1999 and an interim report was provided to the Policy Review Joint Steering Committee on
September IS, 1999. The purpose of this report was to indicate the status of the review and
projected completion time. The conto^^^n National Policy Review was originally
March 31,2000 and later extended to June 30,2000.

P R O J E C T D E S C R I P T I O N

To address the four key issue areas that were identified various data collection methodologies
were utilized The first was surveys and interviews of individuals and organizations at the
DIAND regional, provincial, provincial Child and Family Service agency, FNCFS agency and
First Nation level. The second data collection methodology was areview of documents and
files which included, but were not limited to, agreenrents for child and femily service delivery
between First Nations, provinces and/or DIAND, First Nation standards developed in the
regions, and annual reports of the FNCFS. FinaBy, case studies and best practices research
was conducted to identify examples of what was successfully working in the program, however,
needs to be conducted in this area.

The four themes are described below. Acomparative analysis was conducted oi various
elements on each of these themes.

2 2
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Agency Governance and First Nations Child and Family Services r t
i :

Practices vaiy considerably fiom agency to agency and fix>m region to region in the manner by
which agencies organize diemselves and conduct their business.

Under cunent policy, it is required that agencies in some regions be incorporated under
provincial legislation and that they comply with provincial legislation and standards. Agencies
are also required to provide information to DIAND and the provinces in areas determined by
agreement and policy.

Within diese restrictions, however, there is considerable room for differences in the way
agencies operate.

I ,

Legislation and Standards and First Nations Child and Family Services

The cunent policy Directive 20-1 requires First Nations child and family services agencies to
have delegated authority fiom piovincial/territorial governments in order to receive funding fiom
either DIAND or provincial authorities. The delegated authority is provided by
piovincial/territorial governments by virtue of provisions within the Eqjpiopriate
provindal/tenitorial legislation or by agreement

Along with the legislation are aset of standards which are developed by provindal/tenitorial
governments to direct the manner in which die legislation is to be administered DIAND's
EHiective 20-1 encourages the development of FN standards to be incorporated within
provindal standards.

Communications Issues and First Nations Child and Family Services

The policy Directive 20-1 encourages the development of culturally appropriate and culturally
sensitive services to FN persons. Further, the Guiding Principles of the Policy Review
emphasize the need to involve community, parents, extended family. First Nation governments
and Elders in die development and provision of service.

There is also arecognition in many quarters of the need to promote greater integration of
services in the community with child and femily services and to develop amore holistic model of
service delivery where possible and apiaopriate at the community level.

Funding Issues and First Nations ChjQd and FamQy Services

Within Directive 20-1, afunding formula was developed in an effcat to provide Equity,
predictability and flexibility in die funding of Fust Nations Child and Family Services agencies. ; ■ \
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Prior to the development of the formula, funding for agencies was inconsistent and often
inequitable.

The formula has been in place since its iirq)lementation in fiscal year 1991/92. Since its
inpleraentation, the field of First Nations child and femily services has changed dramatically witii
the creation of many new agencies in various provinces. Witii these changes, have
questions as to the continuing suitability of this funding methodology in lî  of current needs and
expectations.

c o m e

The funding methodology used is akey tector in an attempt to ensure that there are adequate
resources for agencies to fulfill their legislative mandate and tiiat the funding is sufficientiy flexible
to allow agencies to respond to changing conditions and identified community needs.

Four technical reports were produced and summarize in detail the comparative data under these
themes. This report is asummary of these data.

H I S TO RY O F D I R E C T I V E 2 0 - 1
i m

Ihere is no federal child welfare legislation. The federal government, therefore, entered into
agreements with the provinces to deliver child welfete services on reserve. DIAND reimbursed
the provinces for services based on billing agreements between the two parties for the full cost
of services. Minimal services, however, were provided by the provinces to First Nation
childroi and families.

In the 1970*s and early 1980’s First Nation concerns over the lack of appropriate services
provided by the provinces and the alarming numbers of First Nations childten being removed
fiom their communities started amove toward First Nation take over of these services. “Ad
hoc” arrangements resulted with the First Nations who wanted to take over services.
Authorities, however, were not clear and funding was inconsistenL

In 1986 DIAND put amoratorium on ad hoc arrangements. No new agencies were developed
in First Nation communities during this moratorium period. It was agreed however, that the ad
hoc arrangements that were already in place would continue.

In 1989 DIAND started the development of the Directive 20-1 which was put into place in an
attempt to provide equity, comparability and flexibility in funding agencies. Two components to
the financing of FNCFS resulted. The first was operations costs, which were funded by
formula specified in the 1991 Directive. The second was maintenance costs, which
reimbursed according to actual in-care expenditures. The principles underlying the regime

a

w e r e

w e r e :

Equity amonsst the FNCFS organizations, which will be funded on the same
basis across Canada;
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Comparability between the child and family services provided to First Nation
residents on-reserve and the services provided to non-First Nation individuals
in comparable communities, so there is access to the same level of services;

I 1

Flexibility so that FNCFS organizations can plan their services and set their
own priorities based on community needs.

Apresentation was maHe to agencies and provincial govenunent following the Cabinet decision
to iinplement the policy.

In 1991 Directive 20-1 was implemented and new agencies were funded as per the formula.
Under the Directive agencies had to be provincially mandated, were federally funded and
services had to be First Nation delivered. The impact of the directive on pre-directive agencies
w e r e

upon implementation of the policy. Second, agencies funded at alevel above the formula did not
receive additional funding, however, their funding levels remained the same until they fell in line
with the formula over time.

0 ^

I !

two fold. First, agencies funded at alevel below foe fixmula received increased funding
I

f

By 1998 DIAND records show that 91 foil service agencies were in operation. Fourteen new
agencies were in the developmental stages and over 70% of the on-reserve population w^
serviced. The total First Nation agency expenditures for 1997/98 were $195338,000.00.

t

Ta b l e 1 . 1

Number of Agencies, First Nations Serviced and Pilot Projects by Province
as of 1998 (based on DIAND statistics)

Number o f P t t o t

Pro jec ts
N u m b e r o f F i r s t

Nations Served
Number of AgenciesP r a n c e /

29 71 6British Columbia r
I

3 4 315Alber ta

25 315Saskatchewan
f '

36 19Mani toba
A

15 85O n t a r i o / 1

12 718Quebec
n

115I INew Brunswick /

0131N o v a S c o t i a 1^ '
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0Prince Edward Island 0 0

A ,

N e w f o u n d l a n d 1 1 0

9 1 3 5 9T o t a l 13

G U I D m C P R I N C I P L E S

There has been incremental increases up until 1995-96 resulting in atotal increase of 11% over
that period of time. Budgets are only adjusted based on population counts as per DIAND
records. Directive 20-1 does not allow for any on-going increments to compensate for cost of
living increases.

Since 1991 DIAND has conducted two internal reviews of the Directive. These reviews

consisted of acomparative analysis of provincially funded child wel&re services to federally
funded child wel&re agencies and concluded that First Natimis agencies received significantly
mote funding than their provincial counterparts. First Nations agencies across the country
argued that these reviews did not adequately reflect the real circumstances of FNCFS agencies.

DIAND subsequently agreed to conduct this National Policy Review in 1998. It took
q^ximately one year fiom that date to negotiate the Terms of Reference for tiie Review.
Discussions resulted in aprocess which would include equal representation fiom botii DIAND,
First Nations Quid Welfare Agencies and the Assembly of First Nations, who would
coordinate the process. It was agreed to insure maximum input into the process that each region
would tqppoint aFirst Nations and DIAND representative to the various committees.

Nine guiding principles for the proviston of First Nations Qiild and Family services in Canada
also resulted fiom the year of deliberations and are amajor piece of tiie Terms of Reference.
They constitute the philosq)fay behind the program, this Review and the long-term goal for
services after this Review is completed. TTiey arc as follows:

1. The objective of the FNCFS Agencies is to protect and defend the well being of
children, in particular, the protection of children from abuse and neglect

2 , The involvement of community, parents, and extended family is acorner stone
of effective and culturally sensitive. Child and Family Service delivery.

i . The well being of children is the primary responsibility and obligation of the
parents, the extended family and the community.

4 . First Nations have an interest in the well being of all of their band members,
regardless of where they live.

2 6
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5. FNCFS programs should be based on First Nation values, customs, traditions,
culture and governance.

A
i f

6, FNCFS programs should be responsive to community needs and realities.

7, The Agencies through its financial and program administration shall be
accountable to members of the First Nation(s), First Nation *s leadership, and,
when appropriate, the provincial and federal governments.

8. FNCFS agencies should have access to effective First Nation models for design
and delivery of Child and Family Services and mechanisms for sharing
information on effective practices. n

/ I

9. This review process will in no way reduce current funding level or numbers of
arrangements for First Nations Child and Family Services Agencies.

T H E R E S E A R C H P R O C E S S

The National Policy Review was undertaken using several mechanisms to ensure maximum
paiticipadon fiom ail the agreed upon parties. These mechanisms included various levels of
consultation consisting of groups of individuals fiom the FiisC Nation and government side who
constituted several years of oq)eitise administratively and at the community level. Aresearch
plan for the study was develop^ based on seventeen issues diat were identified by FNCFS
agencies, the guiding principles of the National Policy Review and the fxiorities as identified by
the Policy Review Group.

r

The draft research plan was sent out to all agencies for review and feedback and was reviewed
by the Policy Review Group and the Joint Steering Committee. The draft plan was revised to
accommodate suggested addtions fiom both DIAND and First Nations representatives.

r
I

The research plan resulted in four main research components and consultants were recruited to
conduct the survey, provide an analysis of information collected and provide observations fiom
the findings. The intent of the research projects was to provide the Joint Steering Committee
with information to guide their discussions on potential recommendations for changes to the
Directive.

I \

The oveisi^t groups consisted of the following:

An oversight Joint Steering Committee (JSQ was developed composed of (2) Co-Chairs,
eight (8) representatives of DIAND and eight (8) Agency Directors. Their role was to direct the
over all work of the project, provide final approval of work plans and approval of the final
report to the Minister/AFN National Chief. Their role was also to ensure that the completion of
the Policy Review was timely. I i
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The Project Management Team (PMT) was com{Hised of n^resentatives of DIAND, the
AFN and FNCFS Agencies. The PMT was Co-Chaired by the DIAND Director General of
Learning, Employment and Economic Participation and the AFN Director of Social
Development and consisted of three permanent members, 1DIAND coordinator, 1Agency
EHrector and IAFN coordinator. The PMT also included support as needed liom the DIAND
regions. Finance Branch and FNCFS agencies. The Project Management Team was
responsible for the design of the Policy Review olgectives, oveisigjit of the research activities
and design and implementation of the consultation processes with First Nations organizations,
DIAND regions and headquarters groups and provincial/territorial officials. The Team also
oversaw the analysis of information gathered aiKl preparation of reports to the Joint Steering
Committee.

| £ w

The Policy Review Group (PRG) was Co-Chaired by the DIAND and AFN project
cooidinatois. The Policy Review Group consisted of 20 permanent members of whom 10 were
FNCFS agency directors and 10 were DIAND representatives. The Policy Review Groiq>
provided advice on the development of the research plan, literature review, initial survey
questionnaires, analysis of findings and initial recommendations and action plaa

The Consultant<s) assisted the Project Management Team, the Joint Steering Committee
and Policy Review Group to cany out the research and/or consultation as required as part of
the National Policy Review process. The process for idenfifying and engaging consultants was
determined by the JSC upon iecommendation(s) fixmi die Project Management Team.

ANational Political Forum was identified the AFN Executive Committee, lor the purpose
of sharing the National Policy Review Final Report for ratification by the Chiefi in Assembly.
This forum was designed to ensure the sharing of infomiation nationally with First Nations who
may wish to participate in or contribute to the study. The forum also ensured diat
provincial/tenitDrlal organizations contributed to the political analysis and were kept abreast of
the issues related to the FNCFS and broader reform issues. Finally, the forum facilitated in a
formal way the information sharing opportunities.

Specific issues to be included in the National Policy Review were as follows:

1. Sufficiency of Current DIAND Funding levels -Whether or not DIAND’s funding of
FNCFS agencies is sufficient to enable the Agencies to deliver Child and Family Services
on-reserve at alevel comparable to Child and Family Services provided to nearby off-
reserve communities of similar size and circumstances.

f * > i

2. Definition of Maintenance -Areview regarding the definition of Maintenance.
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3. Definition of Operations -Areview regarding the definition of Operations

4. Areview of the developmental stages: of First Nations Oiild and Family Services
Agencies.

5. Phase in of Operations Funding for New Agencies- does the cunent policy constitute
the most effective and efficient method of funding new FNCFS agencies?

6. Review Canada's Infonnation Exchange Requirements -what is Canada’s
commitment for sharing the results of its pilots, evaluations, and the wide range of
information available to DIAND, which could be of assistance to FNCFS Agencies for
plaiming, stait-iq), and operations.

n
7. Review Canada's Reporting Requirements ●in the context of DlAND’s commitment

to ensure that reporting requirements ate as minimal as possible in the context of
accountability for fuiKling, repotting of results and compliance.

f

8. Different types of Funding Arrangements -what are DlAND’s funding anangements
including potential new arranĝ ents in the FNCFS area to determine the range of, and the
suitability of DlAND’s funding anangements for FNCFS Agencies.

9. Dispute Resolution Mechanisms- Are existing dispute resolution mechanisms effoctive,
or do they require change?

10. Remedial Action -Ate there alternate remedial action procedures that can be taken when
Agencies e?q)erience operating difficulties?

!

11. Termination -what is the policy regarding termination given Canada’s commitment to
work wifii First Nations in aspirit of partnership

12. Funding for Unforeseen Events -what is Canada’s policy regarding FNCFS funding for
unforeseen events?

13. Eligibility —what is Canada’s policy regarding the definition of '‘Indian Resident on
Reserve” in the context of eligibility for FNCFS services.

r
I \

14. Case Management -what are DIAND practices in reference to current policy (i.e. no
DIAND involvement in case managemeiU)?

15. Non-Insured Health Benefits -what is the policy regarding how, and to what ectent
these costs will be covered by Canada?

16.Provindal/First Nation/Federal Agreements -what is DlAND’s policy concerning
agreements that have been entered into between Canadian governments and First Nations.
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n.Children with Complex Medical Needs —to what extent are diese costs covered by the
First Nation Child and Family Services program.

T H E D ATA C O L L E C T I O N P R O C E S S

The research projects started in December, 1999 and were completed in May 2000. Several
revisions to the reports were required to reflect as much accurate data as possible. The
observations fiom the reports were reviewed by the Joint Steering Committee, analyzed and
discussed. From this data the Joint Steering Committee was lesponsible for determining the
acdons required based on each study observation followed by potential recommendations for
changes. Each of the research projects had varying degrees of participation and response to
surveys fiom FNCFS agencies, provinces and DIAND regions. This information provided
enough to facilitate discussions related to recommendation development.

The Project Management Team had atotal of 10 meeting days in between Policy Review
Group and Joint Steering Committee meetings. These meetings consisted of conference calls
and various sessions in Ottawa.

The Policy Rieview Groiq) had atotal of 7meetings. They identified priorities, reviewed the draft
research plan, reviewed the Terms of Reference for contractors, made recommendations to the
Joint Steering Committee on the research plan and research reports. The Joint Steering
Committee met for atotal of 14 days on 7different occasions in various sites across the
country.

To ensure First Nation Agency participation throughout the process of the review, letters were
sent to all agencies early in the project with copies of the draft research plan and tenns of
reference for contractors to solicit their feedback. For those agencies who responded their
comments/tecommendations were incorporated into the final research plan Asecond letter was
sent to all agencies with copies of the amended research plan and the contractors who were
recruited for the four research projects were introduced. Agoicies were advised in this letter
that the contractors would be contacting them for information as part of their data gathering
responsibility.

f m -

All four contractors contacted agencies as required in their respective contracts. The Funding
and Communications project consultants sent survey instruments to all FNCFS agencies across
the country. The Legislation project consultant did areview of the legislation and standards
from each province and contacted various agencies that had developed First Nation standards.
The Governance project consultant collected data from asmall sample of agencies due to very
tî t time restrictions. Survey instruments were mailed or faxed out to agencies by tiie consultant
which was then followed up by telephone interviews. Site visits to agency directors also took
place as part of some of the project activities and other agencies participated by submitting
completed surveys to the contractors via such mechanisms as e-mail and/or ffoc.
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Although the completion date for the National Policy Review was originally set for March 31,
2000 DIAND agreed to extend the review to June 30, 2000. This extension however did not
reflect an e?q}ansion to the budget
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C H A P T E R T W O

FIRST NATIONS CHILD AND FAMILY SERVICES
T H E C O N T E X T

O v e r v i e w

We believe that the Creator has entrusted us with the sacred responsibility to lafee our femilies.
The fimire of our communities lies with our children who need to be nurtured witfiin their families
and communities (RCAP vol. 3Ch^ter 2).

Traditionally the fiunily in First Nation societies stood between the individual and the larger
society. The family helped individuals understand and respond to the expectations of the society
around them. It also helped engage individuals in constructive ways and discipline them when
they ventured o£T course.

In urban society social institutions lave been created that play the same mediating roles that
&nilies traditionally fulfilled in Aboriginal society. In ixm-First Nation utim settings
neighborhoods, schools, unions, churches and voluntary associations fulfill die role of
socialization and mediation that up to recently was traditionally done within die setting of our
own communities.

According to the Royal Commission on Aboriginal Peoples, First Nation peoples have
undergone all the stresses that any hunter-gatherer or agricultural institution undergoes
as it is plunged into an urbanized, specialized, industrial or post industrial world. There
are huge demands on one*s adaptability. In addition to this phenomenon First Nations
have been subjected to disruption and loss through colonization and instigation from the
dominant powers of Canada

Several experiences of massive loss have disrupted First Nation femilies and resulted in identity
problems and difiSculties in functioning (RCAP). First was the historical eiqierience of
residential schooling, vdiich resulted in children being removed from their Emilies at very early
ages for montiis and years at atime. Loss of language and rejection of traditional ways resulted
and many children were lost through exposure to disease or never even lived to benefit fiom the
education they received.

Asecond experience of loss was to children whose parents relinquished their responsibility to
interpret the world for them. This was where schools taught First Nation children Euro-
Canadian philosophy and First Nation competwice was devalued. In this situation the worid
was interpreted by two institutions: school aixl femily. This resulted in confusion as contradictory
messages were received. Removal fiom family and community during the residential school
period resulted in children receiving destructive experiences and devaluation of culture, which
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continued and passed on by some survivois. These experiences included emotional,
physical and sexual abuses. Coping mechanisms such as addictions were also passed on to the
survivors of the residential school era. These effects were experienced by whole communities,
not in one region, but to alarge degree nationally.

w a s

n

The third situation where children suffered identity confusion was when their parents were
in who they were, what their responsibilities were and how they should fulfil them. Lacki n s e c u r e

of confidence and life skills stemming fiom the boarding school experience had devastating
effects. As well repeated e?q)erien£es of failure in colonial school environments where demands

foreign and unfamiliar effected First Nation children and parents* identities. This broughtw e r e

thousands of First Nation children into foster care and adoption in non-native settingis. This
impact has spanned generations. n

The final situation putting stress on families and children was migration outside the close knit
communities of reserves where social su{̂ rts fi*om networks of siblings and relatives had
formerly provided asocial safety net Considerable personal alienation and fimily stress was
experienced by tiiose who left their communities. Many individuals encountered expectations
similar to vdiat immigrants do when they come finom other countries to Canada aixl could not
cqpe. The expectation of adapting to apredominately secular, fiancophone or anglophone,
European based institutional culture resulted fer many First Nation people in amajor disn̂ on
of the traditional concept of family (RCAP1996).

n

r
First Nation families have been in the centre of ahistorical struggle between colcmial government

hand, who set out to eradicate their culture, language and world view, and that of theo n o n e

traditional family, who believed in maintaining abalance in the world the children and those
yet unbonL This struggle has caused dysfunction, higjh suicide rates, and violence, which have
had vast inter>generational impacts.

Expenditures to iiqprove coverage and the quality of native ̂xecific child welfare services have
been increased over the years to First Nation individuals ordinarily resident on-reserve and
faroû  child-in-care costs charged back to DIAND. In 1992-93, according to RCAP, fee
department allocated $159.8 million to child and family services representing 78 per cent of the
welfare services budget; these were funds that were allocated to both provinces and First
Nations. Although this was asignificant increase from expenditures adecade before, it was
evident the needs of First Nation families far outweigjied the modest successes afforded by the
social reform of the time. This is particularly true since the percentage of children currently in-
caie remains six times that of children from foe general population.

In the case of First Nations Child and family workers, many of foem have also been affected by
the conditions described by foe Royal Commission on Aboriginal Peoples. Many live in First
Nation communities and have been touched by poor parenting, various kinds of violence,
addictions, the justice system, suicide or suicide attempts, if not personally, then by sonreone in
their extended family.

■ r
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Community support is required not only in the form of services such as alcohol and drug
treatment centres, homemaker services, crisis intervention teams but in the form of healing. The
following is some of the statistical realities facing First Nation Child and Family Service agencies
across Canada:

The S i tua t ion

The Aboriginal population (all ages) for Canada is 799,010, Of that figure 529,035 are First
Nation citizens. The First Nation children population (aged 0-14) equals 80,420 or 35%
compared to the general Canadian population (aged 0-14) of 5,899,200 or 20.7%.

Chi ldren In-care

In 1996, more than 10% of Aboriginal children (age 0-14) were not living with their parents.
That is 7times more compared to non-Aboriginal dnldren (̂ iprehensbn child and iamily
services represents one of the most common reasons). In 1996,3 of every 10 First Nation
children resided in lone parent families, arate roughly twice that of the non-First Nation
population. Four percent of IHzst Nation children were in the care of Child and Family Service
agencies in 1996/97.

Poverty/Income

Fifty percent of First Nation children living on or off reserve are living in poverty. Earned income
per employed Aboriginal person in 1991 was $14,561 compared to $24,001 for the general
Canadian populadoa

H e a l t h

The most prevalent health problems among First Nation children include ear infections and
respiratory conditions, broken bones and emotional and behavioral problems, child abuse,
neglect and addictions. First Nation children have ahigher risk of contracting diseases such as
tuberculosis. Hepatitis Aand B, meningitis and gastroentieritis than non-First Nation childtea

First Nation infiinls are at an increased risk of being stricken with Sudden Infant Death
Syndrome. Infant mortality rates for First Nation babies is roughly twice the Canadian average.

Compared to the total number of children in Canada, First Nation diildren are four times more
likely to die fiom injury (63 versus 17 per 100,000). For pre-school aged children, the rate is
five times as great (83 versus 15 per 100,000).

More than half (52%) of First Nation households live in homes that fall below one or more of
the basic Canadian housing standards as compared to 32% for noiirFirst Nation households
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More than 20% of First Nations have problems with their water supply which is athreat health
and safety

n
Youth Population

The Aboriginal population (youth, aged 15-24) totals 143,790 or 18% compared to the general
Canadian youdi population (aged 15-24) which is 3,849,025 or 13.5%. This indicates that
trends for youth continue to be high. It is fiiither noted that the First Nation population continues
to display a“youthful” age structure. In 1996 the average age of the First Nation population

about 25.5 years: approximately 10 years younger than the non-First Nation populatioaw a s

Income Adequacy n

First Nation youth incomes averaged $6,930 in 1995, about 82% that of non-Aboriginal youth
at $8,493. More than 45% of all First Nation youth live in alow income households, arate
roughly 1.9 times that of norv-First Nation youth.

Earnings fiom employment per person aged 15+ equaled $9,140.00 for First Nation persons
compared to the Canadian population at $17,020.00

' n

living Arrangements

The 1996 census found that ŝ proximately 57% of First Nation youth resided in two parent
households, 25% lived in lone parent households and 18% lived in non-6mily settings.
Compared to non-Abotigjnal counterparts, First Nation youtti are 1.6 times more likely to
report living in alone parent fonuly and about 1.4 times more likely to report living in anon-
gimily setting.

r

n

Mob i l i t y

High rates of mobility characterize the First Nation youth population. Between 1995 and 1996,
more than one-third of First Nation youth repotted achange in residence, arate roughly 1.4
times higher than tiiat of non-Aboriginal youth.

E d u c a t i o n

More than two-thirds (67.4%) of First Nation youth reported an education level below high
school, about 11% reported completion of high school only, 13% had undertaken some post¬
secondary schooling, 8% earned post-secondary certificates and 1% had earned university
degrees.
The rate of school attendance among First Nation youth was about 69%. However, 65% of
First Nation youth never complete high school By contrast only 31% of non-Aboriginal children
fail to obtain asecondary school diploma.
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Eleven percent of First Nation youth have attended university versus 23.3% of the general youth
population. Rates of First Nation youth aged 20 to 24 attending university was 12% compared
to 35% of general populatioa Completion rates for First Nation youth were approximately
31% compared to 58% of general population.

Labour Market Behaviour and Outcomes

1996 census estimates the rates of labour force participation among First Nation youth at 51%
for females compared to 77% for the general population and 67% for males versus 86% for the
general populatioa

In addition to being less active in the labour force. Aboriginal youth were much more likely than
non-Aboriginal youth to report unemployment At the national level in 1996, the rate of
unemployment among female youth was about 31% (about 2.1 times higher than non-Abraiginal
female youth) and approximately 38% formates (about 2.3 times greater than non-Aboriginal
male youth).

Average employment income of First Nation youth working Mtime in 1995 was $18,693.00
which is about $777.00 lower than the average among similar non-First Nation workers. Youth
on reserve reported average FYFT (foil ye /̂foll time) earnings of $4,487.00 lower than non-
First Nation youth.

Health and Safety

Mortality. Among Aboriginal youth there are 250 deaths per 100,000 persons, arate
approximately 3.6 times higher than deaths rqx)ited for aU Canarfian youth.

Suicide: Suicide deaths accounted for nearly one<thtid of all deaths among registered First
Nation youth. For males, foe suicide rate was 125.7 per 100,000 (5.2 times higher then all
male youth). For females, 24.1 per 100,000 (7.8 higher then all female youth). Suicide rates of
registeted Aboriginal youth (ages 15 to 24) are eight times higher than the national rates for
females, and five times hî ier for males.

Disability: Approximately 6.5% of First Nation youth reported disabilities, which limited their
daily functioning. The incidence of disability among Abcaiginal youth is 1.7 times higher than the
general population. Aboriginal youth are at elevated risk of suffering from aphysical,
developmoital or learning disability. According to foe Aboriginal Perales Survey, nearly athird
of all First Nations peoples aged 15 and older had adisability (31%) which is mote than double
the national rate during foe same time period

Pregnancy and STDs: Aboriginal youth ate at elevated risk of becoming pregnant at an early
age and are at greater risk of contracting sexually transmitted disease.
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Jus t i ce

Rates of incarceration (age group 15 to 19) are nine times higher among the First Nation
population at approximately 45.7 per 10,000 compared to non-First Nation youth at 4.9 per
10,000. Rates of incarceration for ages 20 to 24 are approximately seven times that of the non-
First Nation population at 210 per 10,000 versus 28.8 per 10,000.

Rates of incarceration for violent crimes are nearly nine times higher for First Nation youth at
103 per 10,000 compared rates of 11.8 per 10,000 for the general population.

n

Vicarious liability

Given the current situation in First Nations communities it may be assumed, that as RCAP has
described, much of the dysfimction that First Nation societies experience is the result of the
boarding school experience. Given this foot it must also be added flat impacts fiom the
boarding school «a continue to resonate throt̂ ut the country in awide variety of fomis. For
example, in arecent study of institutional sexual abuse claims vicarious liability and risk

community as articulated by the Supreme Court in Rv. Sparrow clearly states that

‘"the government has the responsibility to act in afiduciary capacity with respect to
Aboriginal peoples, the relationship between the government and Aboriginals (sic) is trust
like, rather than adversarial and contemporary recognition and affirmation of
Aboriginal rights must be defined in light of this historic relationship."

Under flie Indian Act and other various regulations, Canada placed itself in the position of
guardian over Native children thereby diq)lacing the traditional role that femilies and
communities played in that regard. In doing so Canada assumed parent-like obligations fluough
the placement of Native children in residertfial schools. Giv«i Canada’s role as guardian,
combined with its fiduciary obligati<Mis for these children, the statutory duty it had to protect
these children while at residential schools could not be delegated.

As the “employer” Canada introduced risk into the community. Also, Canada’s statutory and
norv-delegated duties to Native children were such that the risk it created could not be shifted
onto the churches and others who operated residential schools on its behalf. In the court ruling
by McLachlin, J. in Jacobi the statement was clear “lair compensation involves internalizing
the cost of arisk on the appropriate party, judged not by the ability to pay but the
introduction of the risk that led to the tort. “

n

n

n

37

' m

n



m m

Vicarious liability is sometimes imposed on employers. This term applies when one part (such
as an employer or government) is held responsible for the acts of another part (such as an
employee or contractor). Vicarious liability applies whether or not the employer itself has
been negligent, for example in the hiring of the employee, the systems established or, in the case
of residential school, the failure to properly monitor and supervise.

Bazley and Jacobi are two Supreme Court Cases on vicarious liability. In the Bazley case the
facts were that two brothers were apprehended under the Protection of Children Act and
placed under the authority of the Provincial Superintendent of Child Welfare. The children were
placed under the guardianship of the Children's Foundation which operated residential care
fecilides. At one of these facilities apedophile abused the children Based on die &cts of the
case it was concluded that the Children's foundation was liable. It practiced "*total
intervention** in all aspects of the lives of die children it cared for. It also
^authorized its employees to act as parent figures for the children** The connection
between the risk created by the Foundation (entrusting children to employees with pazent-lDce
authority and contact) and the harm that occurred (abuse by an employee while on the job) was
sufficiently strong to create vicarious liability. Similaily in Jacobi case it was found that
vicarious liability was appropriate where government confers 24-hour-a-day parental
authority on athird party.

In summary, vicarious liability for governments in both cases squarely poses the question of
liability of employers. Upon the review of the case law the courts ̂ pear to be inclined to hold
the federal government vicariously liable for placing children in die 24-hour-a day of church
authorities (such as was the case in boarding schools). Source: Sammon, Ihsutance Institute
and Bazley and Jacoby.

Jurisdiction and First Nations Child and Family Services

First Nations in Canada adhere to provincial child welfere legislation because of the absence of
federal or First Nation specific legislatioa This jurisdictional issue is critical to understanding the
plî t of First Nation children because of its impacts on the adequacy of services to First Nation
communities.

Pursuant to the Constitution Act, child welfare fells within provincial jurisdiction, and
responsibility to legislate on behalf of Indians is within fwteial jurisdictioa The position of the
federal government in the absence of federal legislation on child welfare for Indians has been
provincial child welfare laws, being laws of general application, ̂ ly pursuant to section 88 of
the Indian Act.

Section 88. Subject to the terms of any treaty and of any other Act of the
Parliament of Canada, all laws ofgeneral application from time to time in force
in any province are applicable to and in respect of Indians in the province, except
to the extent that such laws are inconsistent with this Act or any order, rule.
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regulation or by-law made thereunder, and except to the extent that such laws
make provisions for any matter for which provision is made by or under this Act.

n/
Provincial governments in response point to federal jurisdictions over Indians on-reserves and
have been reluctant because of financial concerns to extend provincial services to First Nations.
This has led to tremendous disparity in the quantity and quality of services available to First
Nations from one province to another over the years. Some provinces provide services on the
condition of compensation by the federal government and others provide limited services, but
only in life and death situations.

Historically First Nations have been resistant to the encroachment of provinces in Native issues.
The White Paper in 1969 was an example where whole scale assimilation of Native people into
mainstream society was rgected by First Nations. The extension of provincial child wel&ie
jurisdiction was viewed as yet another attempt at cultural genocide and destroying of the culture.
Many First Nation leaders pointed out diat the absence of speciSc federal legislation did not
give the provinces rî  over their people.

The issue of validity of provindal child welfere legislation in relation to status Indians was dealt
with by the Supreme Court of Canada in Natural Parents v. Superintendent of Child
Welfare,. The question in that appeal dealt with the validity of an adoption order in respect of a
male native child in fevor of anon*native coiple pursuant to the jB. C. Adoption Act. The Court
was divided on the question of the constitutioiiality of whether section 88 of the Indian Act
made provincial laws of general plication binding as leferentially incorporated in the Indian
Act or was provincial law applicable to all citizens of the province including status Indians. The
court in the end ruled that “a// laws ofgeneral application from time to time in force in any
province cannot be assumed to have legislated anullity but rather to have in mind
provincial legislation, which, per se, would not apply to Indians under the Indian Act
unless given force by federal reference.
(Source: rarwdian Children: Have Child Welfare Laws Broken the Circle).

In summary provincial law of genoal application was found as binding on all citizens of the
province inrinding Indians providing it did not affect aright granted to an Indian under the
Indian Act.

n

n
\ <
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n

n

Inherent Right of Self- Government Section 35

The Government of Canada recognizes the inherent right of self-government as an existing
Aboriginal right under section 35 of the Constitution Act, 1982. Recognition of inherent right is
based on the view that the Aboriginal perries of Canada have the right to govern themselves in
relation to matters that are internal in their communities, integral to their cultures, identities,
traditions, languagas and institutions, and with respect to their special relationship to the land and
r e s o u r c e s . n
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The federal government also recognizes that Aborigiiial governments and institutions require the
jurisdiction and authority to act in anumber of areas in order to give practical effect to the
inherent right of self-government Broadly stated the government views the scope of Aboriginal
jurisdiction or authority as extending to matters that are internal to the group and is essential to
its qjeiation as agovernment or institutiotL The range of matters that the federal governments
sees as subjects for negotiation include adoption and welfare, education, health, social services,
policing, property rights, membership, establishment of governing structures, internal
constitutions, leadership selection processes, housing, taxation, etc.

Today approximately 80 tables to negotiate self- government arrangements have been
established to bring First Nations communities together widi die federal government, provinces
and tenitoiies. Federal departments continue to devolve program responsibility and resources
to Aborigiiial organizations. All of these initiatives provide opportunities ibr significant iiqiut into
program design and delivery and ultiinalely to lead to direct coimol of programming by
Aborigiiial governments and institutions. New approaches to negotiations have led to
agreements on processes that have included widely enconqiassing issues, one of which includes
child welfere.

Given this feet it must be stated that it is the clear goal of First Nations to exercise jurisdiction in
the field ofehild welfare in the future. First Nadrxis during the early treaty making process came
to those tables with the objective of protecting the children yet uiibom -the seven generations.
Over time First Nadons leaders have seen the effects of change on their communities and
continue to struggle with the inqiacts of colonialism. To make things better for the future
generations ̂ ney know it is their reqxmsibilî  to make sure that femily and commumly stnictures
are strengthened and supported. Laws and traditional values of caring based on spirituality,
language, cultural values and aFirst Nation worldview are integral to the realization of diis
visioiL Canada, as articulated through its policy on self-government and fathering StrengtH*
must work in partnership with First Nations to ensure the mechanisms necessary to see this
vision dirough are put in place.

Social Work in the Context of aFirst Nation Community

Mechanisms must also be in place to provide the climate necessary to ensure feat prevention,
protection, care, {nogiamming, standards, access and control of services and repatriation are
driven by fee best interests of First Nations children The following table outlines fee realities of
First Nations social workers as they deal with fee conditioiis in their c<Knmunities feat have been
described in this Chapter. This should be kept in mind as acontext for this report:

FMI)
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Table 2.1

Comparison of Social Work in aFirst Nation and Non-First Nation Setting
n

Social Work In Non-First Nation CommunitiesSocial Work In First Nation Conimuniti»

Clients are usually known personally to the social
worker

Clients are usually not known personally to the
social worker

The clients extended family is usually known to the
social worker

The extended family is usually not known to the
social worker f '

The social worker is often astranger to the
communi ty

The social worker is usually known to the
communi ty
Social workers are part of extended families in the
community where they practice social work
The extended family often participates in decisions
that must be made

n
Social workers do not necessarily work in their own
conununities

The extended family is not usually considered as
caretakers for achild when alternate care is required

The community often has input into how social wctfk
is carried out

The community does not usually participate in social
w o r k a c t i v i t i e s

The nuclear family is usually seen to be responsible
f o r t h e i r c h i l d r e n ■ 

Although not as much as in the past, children are
still seen as the responsibility of the community

The community often shares ahistory of residential
schools, non-native child welfare system

The community is more likely not as uniformly
affected by culturally divisive events

Child rearing practices are not as likely to have been
altered by outside influences

Traditional child rearing practices have been
interrupted by outside influences
Cultural practices have been interrupted by outside
forces

(

Cultural practices are not usually changed by
assimilation legislation
The raising of children by grandparents is often
seen as afailure of the natural parents

The raising of children by grandparents is seen as
a n h o n o u r

It is not common for children to be raised by a
member of the extended family, and children know
that it is not common

It is not uncommon for children to be raised by a
member of the extended family, and children do not
appear to experience trauma

Ptoperty is usually willed by legal heirsGenerally, ownership of property is not an issue

Legal implications of acase is not initially aprimary Legal implication of acase is initially aprimary
c o n c e r nc o n c e r n

Source: First Nation Family Services Working Group Report 1996, New Brunswick

Summary

In this Chapter we have seen the various reasons for the high need for child and femily services
in First Nation communities, the current situation in First Nations across Canada, and the
jurisdictional concerns of First Nations as it relates to federal and provincial responsibility fisr
services. This information has been provided as acontext on the issue of Child and Family
Services for this national policy review.
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C H A P T E R T H R E E
G O V E R N A N C E A N D F I R S T N AT I O N S C H I L D A N D FA M I LY

S E R V I C E S
n

Background

n
First Nations view the responsibility for the well being of their children as asacred trust
bestowed upon them by the Creator. Historically, they upheld this trust by relying on their
traditional values, practices and customs to raise their children into healthy, self-reliant citizens.
Traditionally First Nations exercised control and audiority over their childroi through
relationships based on afomily or clan system. Although this traditional system was disrupted
through colonialism. First Nations have and continue to, exercise responsibility for the welfiite of
their children witiiin tiieir (xxnmunities in avariety of different ways.

r - !

O v e r v i e w

In the past two decades First Nations have been successful in regaining various elements of
control over the welfore of their children through various anangements with provincial and
federal governments. Current constitutional structure in Canada is such that jurisdiction over
child welfore matters is within the purview of the provincial government pursuant to Section 92
of the Constitution Ad 1867. Provincial governments occiqjy this field through Child Welfote
legislation that sets out the legal process for allowing state intervention for the purpose of
protecting the best interests of ail children in the province. This jurisdiction also extends to First
Nations children residing on reserve because of the absence of comparable First Nations
legislation.

n

The federal government, through the Department of Indian and Northern Afiairs has the
constitutional jurisdiction for First Nations children by virtue of Section 91(24) of the
Constitution Act, 1867. In recognition of its fiduciary responsibilities, DIAND developed
Program Directive 20-1 to provide funding and support on reserve for child and family services.

> (

There are two kinds of agreements in place to facilitate the provision of child and femily services
to First Nation children. The first is through agreements with provincial/teiritorial governments to
set out delegation of authority processes to First Nations agencies or representatives from the
province/territory. These agreements are for the primary purpose of transferring statutory
powers and authority to First Nations or their ̂ propriate governing body to administer child
and family services pursuant to provincial legislatioiL Additionally, funding agreements with the
federal government allow First Nations to effectively carry out diild and femily services on
reserve via Directive 20-1.

/
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Six research questions were developed to address the issue of governance as apart of this
review. They dealt with the analysis of agency structures and governance and how provincial
structures impact on 20-1 and current agency operations; fee analysis of the roles &
responsibilities of key stakeholders such as Bbaid of Directors, Oiief and Councils, staff and
committees, Elders, etc. in FNCFS; the analysis of staff and administiative qualifications in
relation to provincial human resources standards; die analysis of the nqxirting mechanisms; and
the analysis of agency evaluations to determine common concerns and problems experienced by
agencies nationally.

The method of research utilized to collect the data was by structured interviews to gather
information specific to governance issues of FNCFS Agencies. The data obtained was fiom a
small sample of FNCFS Agencies who were asked to give their insights into die effect of
government policy and law on that ability to admimster programs.

Information was obtained through surveys that were developed and distiibuted to the research
participants. The research participants were asanqile of fifteen FNCFS Agencies, eight
Department of Indian Afi^jjs and Noithem Development regions and one provincial
Department of Social Services. Attempts to involve other provincial givemments were not
successful due to the fact that time constraints provided limited oĵ rtunity to participate.
Although only one provincial government was surveyed diiecdy, actual agreements fitmi various
other provincial governments were reviewed and relevant infonnation was extracted for the
an̂ ysis of data for this review. Finally, provincial child welfoie legisladon fiom eight provinces
was also reviewed and forms part of the data summarized in this Chapter.

The research participants were contacted in writing with follow-tq) by telephone. Asurvey
instalment consisting of diiity-four items was developed to respond to the research questions.
Each survey took approximately three hours to coir̂ lete. Responses were hand written and
later type written verbatim.

Asecond survey instrument was designed and administered to the eight regions of DIAND.
This survey was designed to assess and compare the nature and level of support provided to the
FNCFS Agencies by the regional authorities in their inq>lemeitation of the Directive 20-1. It
also sought out information on the decision making process of the region and the relationship
between the region and the Agencies. The surveys were administered by telephone. The
responses to the questions were hand written and later type written verbatm Each survey took
approximately two to three hours to complete.

The third survey was designed to extract information fiom the provinces about their
requirements of FNCFS Agencies in relation to legal status, standards, monitoring, limitations or
restrictions on activities, decision making processes, qualifications, insurance, reporting and
evaluations.
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Ontario FNCFS Agencies were excluded from die national sample because these Agencies do
not operate under DIAND’s Directive 20-1. However, the Ontario FNCFS Agencies and all
other FNCFS Agencies not selected in the national sample were given an opportunity to
complete all questions relating to the national policy review.

n

Fifteen (15) Agencies responded to the survey conducted for this national policy review. Given
this small sample the infomoation contained in this chapter cannot be generalized fiom anational
perspective but can however provide a'*snapshof* into governance issues based on the
inibnnation that was collected The survey participants represented the following:

n

n

Research Participants

nFIRST NATIONS REPRESENTEDAGENCIESDIAND REGION

Williams Lake, Soda Creek, Canoe Creek, Canim LakeKnucwentwecw SocietyBritish Columbia

Ahousaht, Detedaht, Ehattsaht, Hesquiat, Hutocasath,
Huuayahp, Ka:yu:’kth/che:k*tles 7et*h, Mowachaht, Tla-o-
qui-aht
Hei l tsuk

Nuucbahnulth Community
&, Human Services n
Heiltsuk Indian Band

nFort McMurray, Fort Mckay, Janvier. Fort Chipewyan,
M i k i s e w

Atbabaska CFSA l b e r t a

Moosomin, Red Pheasant, SaulteauxKanaweyimik CFS Inc.S a s k a t c h e w a n

Daystar, Fishing Lake, Gordons, Kawacatoose,
Muskowekan
Lac La Ronge

Touchwood CFS Inc.

Lac La Ronge CFS Inc.
n

Ahtahkakoop CFS Inc. Ahtahkakoop
Garden Hill, St Theresa Point. Red Sucker Lake,
Wasagamack

Island Lake First Nation
Family Services

M a n i t o b a

Grand Rapids, Moose Lake, Indian Birch, Pukatawagan,
Easterville, Shoal River

Orce Nation Child &Family
Caring Agency Inc.
Kahnawake Social Services KahnawakeQuebec

Listuguj Mi’gmag First
Nation Council Listuguj

Big CoveBig Cove FNCFSNew Brunswick

Acadia, Afton, Annapolis, Bear River, Chapel Island,
Eskasoni, Horton, Membertou, Millbrook, Pictou Landing,
Indian Brook, Wagmatcook, Waycobah

Micmac Family &
Children’s Services of
Nova Sco t ia

Nova Scotia

Conne RiverMiawpukek Mi’kamawey
H e a l t h & S o c i a l S e r v i c e s

Newfound land

It is important to acknowledge that tiie FNCFS Agencies operating across Canada have very
unique circumstances and broader governance objectives and aspirations then the scope of this
review. Also, not all FNCFS Agencies fell under program Directive 20-1.
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Another important consideration is that not all of the FNCFS Agencies operate as full service
agencies. The Province of Quebec, for example, has adelegation process that flows to the
designated staff positions within the social service stnicture of the First Nation instead of the
Agpncy as awhole.

Another important factor is fliat, although some FNCFS agencies were in existence prior to the
establishment of the Directive, these agencies have been gradually brought under program
Directive 20-1. This may also help explain some ofthe inconsistency in toe r̂ jplication of the
program directive fiom region to region on the part of DIAND.

From the FNCFS Agency perspective, toere is an acknowledgment that such governing
activities arc limited by provincial legjslaticm and standards. In some cases there is astatutory
duty imposed on FNCFS Agencies to provide prevention and support services in an effort to
avoid placing the child in care. The majority of FNCFS Agencies surveyed expressed aconcern
that prevention and support services is not supported to the level it should be. Those Agencies
who focus their efforts on prevention services run toe rî  of not being able to provide other
required services. Most FNCFS Agencies surveyed tovored providing more prevention
services than currently offoted.

FNCFS Agency responses indicated that there were three main categories vrithin which the
governing body fells. The following able sets out those toree categories of governing bodies
and the lines of authority:

Chief &Council or Chiefe of Tribal CouncU

Agencies reported that the First Nation’s Chief and Council served as their governing body and that no
Board of Directors existed. In these cases, the lines of authority flowed top-down from the Chief and
Council or Tribal Council Chiefs to a[>iiector or Executive Director.

In cases where the Chief and Council were the governing body, the delegation of authority for
child and family services matters was to the staff positions within the FNCFS Agency and not
direcdy with toe FNCFS Agency. Also, where the First Nation Chief and Council is the
governing bocfy, there was an anns length relationship between toe Chief and Council aid the
FNCFS Agency in relation to case management activities. In some cases the Chief and Council
was involved in some administrative matters involving work plans and financial planning,
however, there were clear indications that toe Chief and Council were not involved in the day-
to-day administration of the FNCFS Agency. In other cases. First Nation policy directs that
the Chief and Council not be involved in the administrative and case management functions of
the FNCFS Agency.

The reporting of activities between the Director of toe FNCFS Agency and the Chief and
Council in most cases was on amonthly basis.
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Chiefs of First Nations or Tribal Councils as Board of Directors

Agencies reported that the Chief and Council of the First Nation or the Chiefs of the Tribal Council make
up the Board of Directors and that the Board of Directors functions as the governing body. The lines of
authority for the Agencies generally flow down from the Board of Directors to aDirector or Executive
Director. Other variations of these include: the line of authority^flows from the Tribal Council to the Board
of Directors; First Nations are represented by members on the Board; or authority flows from the Chief
and Council to the Director through aGeneral Band Manager.

Generally it was reported that Boards act in an advisory capacity and are not involved in the
day-to-day administration and case management activities of the FNCFS Agencies. There is a
difference, however, in the delegation of authority process. Delegation of statutory authority
tests in the stafFpositions within die FNCFS Agency, namely the Director of the Agency.

The delegation of authority process from the provincial government also helps to keep the
operations of the FNCFS Agencies separate from the political activities of the Tribal Councils.
There is an acknowledgment, as well, from the FNCFS agencies that the Chiefs provide the
direction through policies and it is the FNCFS agencies re^nsibility to implement those
policies.

Board of Directors

Agencies indicated that they have aBoard of Directors separate and apart from the Chief &
Council and Tribal Council stnicture with accompanying committee stmetures, generally alocal child
care committee. The lines of authority in these cases ate reported as flowing down from the Board
ofDirectors to aDirector or Executive Director. Other variations include authority flowing down to
aCommittee or line of authority flowing from its Chief and Council to the Board ofDirectors.

Most reqx)ndents indicated they had aBoard ofDirectors as their governing body or were
incorporated separate from their First Nation and/or Tribal Council. Of these FNCFS agencies
five said they serve more than one First Nation and two said they serve single First Nations.

As for the composition of these Boards there were some variances. Corporate structures
allowed for the Chief and Council to appoint fiom its Council representation to the Board of
Directors. The remaining positions were from community members at large. Another allowed
local communities to select from their membership representation to the Board and there was a
specific requirement in the Agency bĵ law fliat the Chief and Council was not to be represented
on the Board.

In cases where Boards were the primary governing bodies of the FNCFS Agencies their
authority did not include case management matters. The clear intention was to keep the Board’s
rê nsibilities limited to stratê c planning and general policy development. It was also clear

n
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that representation on the Board of Directors was non-political. Some FNCFS Agencies had
specific by-law requirements that the composition of their Boards not include Chieis and
Council members. In all the cases where the Board of Directors was the governing body of the
FNCFS Agency, the final decision-maker for administrative and case management matters was
the Director of the FNCFS agency.

FNCFS Agency Structure -the Provincial Structures impact on Directive 20-1 and
current agency operations

Seven (7) of he eight-(8) responding DIAND regions indicated that they did not require a
separate legal status fiom the First Nation or tribal council. This requirement originates fiom the
individual provinces. If provincial legislation requires it, FNCFS agencies will be required to
incorporate separately in order to be achild and family service agency and for the region to
provide services.

The Province of Saskatchewan, for example, does not have alegislative requirement for the
agency to be aseparate legal entity fiom the First Nation. Each FNCFS agency has the right to
iiKoiporate separately fiom the First Nation or Tribal Council if fliey wish.

Provincial Legislation &ChUd Welfare Agreements

Directive 20-1 does not require that aFirst Nation establish asqrarate legal entity for its Child
and Family Services agency. It does, however, require fiiat the provincial child and fotnily
services legislation apply on reserve. In most case provincial child welfore legislation requires
that Child and Family Services agencies incorporate under its Act and take on aseparate legal
status fiom the First Natioa The requirement that the agency be asqrarate legal entity thereby
dictates the structure and governance of the agency and in fiiis respect the Agency has no say.

Roles and responsibilities of Boards of Directors, Chiefs and Councils, Staff,
Committees, Elders

Regardless of whether the governing body was aChief and Council, atribal council or aBoard
of Directors, all re^ndents indicated consistentiy that the governing body’s roles and
responsibilities itKluded strategic platming, policy development, consultation, the establishment
of long-term goals or some combination of these. Eleven of the respondents specifically
indicated that their governing boefy was not involved in foe day-to-day operations or
administratiem of foe agency.

All respondents indicated foat their governing body was not involved in the case management
aspects. Eight of the surveyed Agencies indicated that there was an aim's length relatioiiship
maintained between their governing body and the agency staff. These agencies described no
direct interaction between foe Staff and Board, and monthly verbal reports fiom foe director of
foe agency to foe goveraing body were required. ●
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The roles and responsibilities of the FNCFS Agency

Ultimately all of the FNCFS Agencies identified their role and responsibility as being the
carrying out of day-to-day administration, case management and planning functions for child and
finnily services. Asmall number of agencies also indicated they were responsible for strategic
planning and implementatioa The primary role of FNCFS agencies was to implement the
agreements entered into with the provincial and federal governments.

n
The roles and responsibilities of the community

Some agencies reported that die communities they served had no formal role in the agency.
Others measured interest and involvement of community members by indicating that individuals
fiom the community were members of their governing body. Several reported that community
child care committees, consisting of community members, played active roles in advising on
child placement issues, foster care support, as well as, assisting in public education and
awareness at the community level.

n

Role and responsibility of the Elders

Respondents indicated there was no consistency in the role of Elders in their agencies. Other
agencies reported that they made it arequirement that an Elder be rqipointed to the governing
body. Others reported they had firmal Elders Advisory Councils tiiat provided support and
guidance to the fiont line workers and foose families who used the services of tiie agency.
Other agencies r̂ ited they did not have formal involvement of Elders in their programs.

Management, sipport or professional Development

The number of eiiq)loyees varies greafiy between agencies although the vast majority of
employees were M-time. The numbers of fiifl-time employees range fiom ahigh of 72 at file
largest agency to alow of three at the smallest The number of employees directly relates to the
number of the First Nations served, their geographical locations, and the size of (he First Nation
population being serviced. In addition to variation in staff sizes, the agencies reported a
variation in the titles and roles of the eri5)loyees. Typically the majority of the employees were
caseworkers, social workers or child and family services workers, who cany the caseloads of
the agencies. The agencies that service larger pq)ulatioiis reported larger numbers of support
staff and raaaagemenL In anumber of the agencies with only afew employees, many of them
were reported as serving dual roles wife active caseloads and managerial responsibilities. Most
of the responding agencies reported that they had low numbers with respect to staff turnover.
Only two agencies described their staff turnover as moderate with another two reporting it as
h i ^
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Qualifications and Training

Seven agencies reported the requirement for aBachelor of Social Work degree in the hiring of
their caseworkeis. Four agencies reported they lequiied their employees to have training in
social work or training in Qiild and Family Services. Three agencies required their employees to
undergo cultural or community-based training specific to their role in aFirst Nation setting. And,
five agencies required core training for their employees that directly related to their specialization
within the agency. Generally provinces differ from one to another with regard to entry level
standards for workers.

Training Support

Of foe 15 agencies surveyed, seven reported foat they did not receive any support to focilitate
training for their employees. Six agencies reported foat DIAND supports training initiatives
through their base funding to the agencies' operating budgets. Anotter six agencies indicated
foat foe provincial governments ofier access to their trairting programs at no charge, although the
agency was generally responsible for any required travel costs.

Employee beneGts including professional development, career enhancement
opportunities and educational courses

Eight agencies reported having Enqrloyee Assistance Programs which they described as offering
both preventative measures and counseling for those experiencing Job stress. Two agencies
offered extended leave to employees experiencing job stress; five agencies reported they
designate sick leave for this purpose.

All of foe agencies surveyed reported that they offered the basics of Canada Pension and
Employment hisutance. In addition to fois, the following benefits were specifically mentioned by
the FNCFS agencies in describbg their employee benefits packages: pension plans, short &
long term disability, health benefits, dental benefits, life insurance, enq)loyee assistance
programs, cultural leave and mutual fund investments.

DIAND provisions for coverage of employee beneGts

DIAND regional surveys indicated for the most part that these programs were covered by First
Nations through additional funding to their operating budgets. The Quebec region indicated that
these benefits were based on afunding formula and child population in the community and that
each First Nation had its own pay scales. Maititoba and Saskatchewan reported that it
provided coverage of employee benefits based on afixed amount, separate fiom foe operations
budget, based on foe number of eng)loyees per agency. Band en̂ Ioyee benefits were fiozen a
number of years ago therefore making it difficult to include new staff in the benefits package.
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Professional Development

Approaches to professional development varied among the respondents. Eight respondents
indicated they honor requests for education leave; nine reported they encourage employees to
attend workshops and conferences applicable to their fields; eight reported they provide training
courses in relevant program areas; and one indicated they hold two professional development
courses annually.

n
Internal Reporting- From FNCFS Agency to First Nation Governments

Generally speaking, the agencies reported that their internal reporting followed the line of
authority upwards. In essence, staff report to the agency Director and the agency Director
reported to the governing body which may be aBoard of Directors, Chief and Council or Tribal
Council.

1

The majority of FNCFS agencies indicated that formal reports by the Director were given on a
monthly basis to the governing body. Several others reported that fiiey produce an annual
report that summarizes fiieir activities for the Chief and Council or Tribal Council Chiefe and
their membersĥ  at annual general meetings.I

I

One agency feat serves multiple communities indicated that the Director attends community
meetings every two to three months to make community specific reports. Another indicated that
amonthfy newsletter was produced for the community it serves.

i

I

Reporting Mechanisms Established in Agreements between the FNCFS Agencies and
Prov inc ia l Governments

1

Although the general procedure for reporting fiom the FNCFS agency was in tiie form of
tegular written reports and verbal update reports, some Agreements that FNCFS agencies
entered into did describe other reporting mechanisms to be utilized between the parties. In some
cases the provincial government endorsed all aspects of the reporting procedures established
between the FNCFS agency and DIAND in program Directive 20-1. In other cases the
Agency provided the provincial government, in addition to program directive requirements,
statistics on services on aquarterly basis.

nI

i

In yet other cases the repotting procedure was such that the FNCFS agency provided the
provincial government witii acopy of flie FNCFS agency’s annual report along with information
pertaining to the day-to-day operations of the program.

Sometimes an agency may even be required to maintain and report annually to the province, the
mimber of cases by type, the number of siqiport services in use during the year such as foster
care, group homes, homemaker hours, number of meals served, as well as, aquantitative
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description of other work carried out by the FNCFS agency during the year. In some other
cases the Agency may be required to provide immediate notice of the name and birth date of a
child taken into care, or released &om care. Additionally, the agency may also have to produce
bi-monthly reports covering at aminimum such information as: 1) the number of children in
care and their status; 2) volume of intake; 3) type of agreements; 4) placement on or off
reserve; and 5) any other information relevant to Child and Family Services. Ofen these
repotting mechanisms were established by provincial standard.

The reporting procedures established by DIAND pursuant to Directive 20*1

To produce an Operations report twice ayear on September 30 and March 31 to report
specific information related to services provided by the FNCFS agency. The Operations
Report must contain the FNCFS agency’s activities in relation to prevention services
engaged in to keep children fiom coming into care, and protection services activities relating
to childien in care.

Prevention services irtformation must include: 1) list of services provided; 2) number of
families served (by service); 3) number of cMldien included in fotnilies served (by service);
4) number of local child and &mily services’ commitlees; 5) number of Eiders’ committees;
and 6) number of public infoimation/education related sessions/woikshops.

Protection services infonnation must include: 1) list of services provided; 2) number of
families served (by service); 3) number of foster homes; 4) number of adoption hcanes.

To produce aMaintenance Report on amonthly basis the FNCFS Agency must report
information required for the actual reimbursement of maintenance. Ihe Maintenance Report
must contain infonnation relating to: 1) the number of children in care at the end of each
month by type of placement (foster home, group home, institution); and 2) the number of
care days, unit cost and total cost for each type of placement

An Anmial Rqx>it

In the circumstance where FNCFS agencies were bound by reporting procedures established in
provincial child welfare legislation, DIAND adopted those same repotting procedures in the
agreements they entered into with the FNCFS agencies.

The DIAND regions reported that they provide only third and sbtth year funding to siqsport an
agency’s capacity to develop internal review processes.

In some provinces, the FNCFS agency is required to eng^e in an annual evaluation of its
operations. In other cases, the Province undertakes to produce awritten evaluation of the
agency’s operations.
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Some provincial legislation creates circumstances for the FNCFS Agencies that are inconsistent
with DIAND’s funding policy statement regarding evaluation requirement DIAND only
provides funding to FNCFS agencies for 3year and 6year evaluations, however, provincial
legislation requires on-going evaluations.

For the FNCFS agencies that were in existence prior to the establishment of Directive 20-1,
DIAND did not qualify these agencies for the funding to do evaluations. Some of these
agencies were also in provinces where they are required by legislation to perform the
evaluations of the agency's operations. ! 1

S U M M A R Y

The purpose of this review was to measure the degree to which FNCFS agencies were able to
influence the design, control and management of their programs. We found in this cluster that
such governing activities were limited by provincial legislation and standards.

We also found there was astatutoiy duty imposed on some FNCFS Agencies to provide
prevention and aq)poit services in order to avoid placing foe child in care. In other cases foe
duty arose when the child comes into care. In Manitoba and Saskatchewan, the DIAND
Region acknowledged that their requiiements were inconsistent in that achiid must be in care or
in apprehended status to be provided prevention and support services. The majority of
FNCFS agencies surveyed expressed aconcern foat prevention and siqiport services was not
supported to the level it should be.

On the basis of foe data collected we found foat where the First Nation Chief and Council was
foe governing body, there was an arms lengfo relationship between foe Chief and Council and
the FNCFS agency in relation to case management activities. There was aclear indication foat
the Chief and Council were not involved in day-to-day administration of the FNCFS agency.

I ;

Ultimately the final decision maker for administrative and case management matters was the
Director of foe FNCFS agency. It was also foe clear intention foat most Board's roles were
limited to long-term strategic planning, development of policies and procedures, and [aovidiiig
broad guidance and direction. It was further clear foat Board’s have no involvement in the
administration or case management of the FNCFS agency resulting in an arms length
relationship between the decision maker for the agencies on administrative and case
management matters and the political of the First Nation.

n

Some provincial legislation created circumstances for the FNCFS agencies that were
inconsistent with DlAND's funding policy statement regarding evaluation requirements.
DIAND only provided one time flmding to FNCFS Agencies for 3year and 6year evaluations,
however, provincial/teiritorial legislation requires on-goiî  evaluations.
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C H A P T E R F O U R

LEGISLATION, STANDARDS AND FIRST NATIONS CHILD AND
F A M I L Y S E R V I C E S

I n t r o d u c t i o n

This Chapter is asununaiy of the comparative analysis that was conducted on (1) provincial
child and &mily services legî on similarities/diiferences; (2) Fust Nation and provincial child
and family services program standards by province; (3) tripartite and conq)lementaxy bilateral
agreements in each region to determine their consistency with provincial legislation, standards
and Directive 20-1; (4) the application of Directive 20-1 as it relates to agency conpliance
widi First Nations and provincial standard; (5) mechanisms for the resolution of diiforences in
the interpretation of legislation and standards; and (6) the labour codes under which FNCFS
agencies operate.

The infonnation and findings relevant to the purposes of this policy review were obtained and
analyzed as follows:

First Nation, pioviiKialAeiritorial, and DIAND representatives were contacted nationally to
gather data related to provincial/territorial child and fkooily services legislaticai, policies,
standards, directives, and agreements. To achieve fois task provincial/territorial legislation was
obtained from provinces, and libraries, as well as, other sources. Once collected the data were
analyzed to identify all key similarities and differences, by province and tenitoiy. The legislation
data were also examined to determine the manner in which authority for child and fomily
services were delegated, by province and territory.

Piovincial/tenitorial legislation was researched for definitions of **diild in need of protection,”
and similarities and inconsistencies in the definitions were identified by province and teiritoiy. In
addition to the legislation data, policy manuals and other literature were obtained fiom provincial
and DIAND sources, and were reviewed to determine whether or not fiiere were clear
distinctions between protection services and prevention services.

DIAND Directive 20-1 was examined in relation to the child and fomily services legislation of
each province/territoiy to determine whether the directive reflected the spirit and intent of the
legislatioa

First Nation and provincial/territorial standards for the administration of child aiKl family services
were obtained from First bhtion and dqjartmental sources, and were used to determine in
which regions standards were developed and/or inplemented, and whether t
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they had been incorporated into provincial/tenitorial standards. Provincial/teiritorial standards,
found in policy and procedure manuals and other provincial literature were reviewed to

determine whether or not each jurisdiction provided aclear definition of maintenance.

Procedures for die handling of institudonal care placements and potential problems of these
services were examined and the information outlined by legioa The inqiact on First Nation
agencies of changes in provincial standards as aresult of provincial reviews, and (he
compatibility of changes witii Directive 20-1 were also reviewed

Tripartite and complementary bilateral agreements were obtained fiom First Nation and regional
sources, and analyzed by region for consistency with legislation, standards, and Directive 20-1.
The compatibility of Directive 20-1 with First Nation and provincial/tenitorial standards, and of
DIAND’s consislency in applying the policy were analyzed by region- Finally, information on
the labour codes under which FNCFS agencies operate, and information on professional
standards, were obtained and compiled.

Legislative Similarities and Differences

The essential role of child and family services is to protect childien tiom neglect and abuse. The
child wel&re legislation of all provinces/territories contain precise descriptions of tire conditions
that place achild at risk, and the roles of provincia] officials and other child and fionily services
agencies are set out in the legislation and related standards and guidelines. These include
investigating allegations of child abuse and neglect, taking appn̂ mate action to protect children,
and providing for the care and supervision of diildren who come into care tiirou^ voluntary
agreements or other court ordos. Child and family services also include counseling,
homemaker, and other services to families of children who have remained in their homes or who
have been discharged fiom care.

a s

! ;

n

Based on the data collected it was noted that there was atrend in some sections of Canada to

move away fiom apprehension of children who are in need of protection to amediated
approach which seeks to resolve or mecfiate &mily problems which may place achild at risk by
extending acluster of services to tiie entire fiunily.

As indicated in Table 4.1 child and &mily services legislation nationally is very similar in cont^
particularly as it relates to the definitions of child in need of protection, court procedures, review
and sp)eal provisions, services to children and families and other kQ^ provisions. It is noted that
where the protection legislation does not include adoption services, provinces have enacted
separate adoption legislatioiL

n
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Ta b l e 4 . 1

Key Aspects of Provincial ChUd and Family Services Legislation
(Provision included in Act -X)

As of March 31,2000

N T N S P E N B PQ O N M B S K A B B C Y T

Voluntary temporary care
agreements

X X X X X X X X X X X

Voluntary permanent
Care agreements

X X X X

Court-appointed legal
Counsel

X X X X X X X X X

Order for temporary care and
custody

X X X X X X X X X X X

Order for permanent care and
custody

X XX X X X X X X X X

Order for supervision in
parental home

X X XX X X X X X X X

Extension of care beyond age
of majority

X X X X X X X X X X

Restraining orders X X X X X X XX X

XA c c e s s o r d e r s X X X X X X X X

Review and appeal X XX X X X XX X X X

Mandatory reporting of child
abuse/neglect

X X X X X X X X X X

Child abuse register X X X X X

Inter>jurisdictional transfer of
care/custody

X XX X X X X X X X

Consideration of child’s
cultural heritage

XX X X X X X X X X X

specific provisions for
Indian/native children

X X X X X X

Statement of rights of children X X X

Children’s Advocate ●1 X X X X X X

●Note 1: The Nova Scotia Ombudsman carries this role at present.
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Comparison of How Authority For CFS Is Delegated By Provinces

Legislative authority regarding child and femily services in Canada is vested with provinces and
territories. First Nations Child and Family Services agencies derive the authority for the
provision of protection and other statutory services fiom provincial/territorial statutes. Table 4,2
describes the conditions for delegation. FNCFS agencies acceptance of this process of
delegation is temporary until such time as self-government negotiations result in First Nations
specific legislation.

I
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Ta b l e 4 . 2

Delegation of Statutory Child and Family Services As of March 31,2000

Newfound land
A n d L a b r a d o r

●Act does not provide for establishment of C&FS agencies.

Nova Scotia ● Agency requires recommendation of Minister and approval of Governor in Council.
● Governor in Council approves name, constitution, jurisdiction, and by-laws.
●Constitution and by-laws roust be filed with Registrar of Joint Stock Companies.

EMnce Edward

Is land
●Agency requires recommendation of the Director and approval by Lieutenant

Governor in Council.

●Group of 12 or more persons residing in area of agency’s jurisdiction may apply for
incorporation under the Act..

●Constitution, objects, and by-laws must be filed with Director.
●Minister may approve any community social services agency that meets standards

and criteria of legislation, and additional criteria as Minister sees fit.
New Brunswick

●Act does not provide for establishment of C&FS agencies; however, Quebec has
stated it will modify the Act to enable establishment of agencies with full statutory
p o w e r s .

Quebec

●Minister may designate an approved agency as achildren’s aid society for a
specified territorial jurisdiction.

●By-laws and amendments to by-laws must be approved by Minister.
●Minister may designate acommunity as anative community, and make agreements

with bands/native conununities and other parties designated by bands/native
communities as Indian or native C&FS agencies.

O n t a r i o

●Minister with approval of Lieutenant Governor in Council may enter into agreements
with an Indian Band or Tribal Council and Government of Canada for incorporation
by Band or Tribal Council of an agency.

●Lieutenant Governor in Council orders that the persons who have signed the
application shall be abody corporate.

Man i toba

●Minister may enter into an agreement with aBand or other legal entity for the
provisicm of services and exercise of powers specified in the agreement.

S a s k a t c h e w a n

●Minister may delegate specified duties or powers imposed on him/her under the Act,
and enter into an agreement with any person for provision of protective services.

A l b e r t a

●Minister may make an agreement with an Indian Band or alegal entity representing
an Aboriginal conununity and the Government of Canada.

●ADirector may make agreements with an Indian Band or alegal entity representing
an Aboriginal community for the provision of services, and with the Government of
Canada to promote the purposes of the Act.

British Columbia

●Commissioner in Executive Council may delegate to acommunity group or person
some or all of the powers of the Director.Yukon Territory
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The Definition of Children in Need of Protection

All piovinces/terntoiies have legislation to protect children fiom neglect or abuse, and to extend
arange of services aimed at ensuring the safety and sound development of children who are at
risk. *Child in need of protection’ is described as being achild who meets one of the specified
conditions set out in the legislation as placing achild at risk. There ssome variation in the
descriptions of these conditions, but there is an overall correspondence of meaning and intent

Ta b l e 4 3

Conditions Placing aChild in Need of Protection -as of March 51,2000
(Condition induded In Act =X)

P E N B A B B C v rN F N S P Q O N M B S K

A b a n d o n m e n t XX X X X X X X X X X

Loss of parents X X X X XX

Lack of parental care XX X X X X X X X X X

Beyond parental control X X X X X

Failure to provide
m e d i c a l t r e a t m e n t

X X XX X X X X XX X

X XX X X X X X X X XPhysical or sexual abuse
Emotional abuse

XX X X X X X X X X X i

Crue l t reatment or

punishment
X X XX X X X X X X X

Runaway child XX X X X X X

X XRequest by parent

Inadequate provision
f o r c h i l d ’ s e d u c a t i o n

X X X

Child likely to injure self
o r o the rs

X X X X X XX X X X X

Child under 12 years
committing an offence

X XX X X XX X X

Disproportionate work
or public performance in
unacceptable manner

X X

XChild subject of

1
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unlawful adoption
Child in custody of
person without consent
of parent/guardian

X

Pregnant child unable to
care for self and child X

Protection And Prevention

The research indicated that definitions of prevention services or protection services cannot be
found in the legislation or standards of any province/territwy. There is adistinctive ditference
between protection and prevention services. Protection services are provided to specific
children deemed to be at risk. Prevention services are provided to die general population and
not to specific cases,

Spirit and Intent of Provincial Legislation

The extent to which Directive 20-1 reflects the spirit and intent of provincial/tBuitorial legislation
is measured by the degree to which the principles incorporated in the directive correspond with
related provisions of the legislation. The fi>llowing table illustrates the specific correspondences
between legislationand the directive.

Table 4.4

Correspondence of Directive 20-1 and Legislation -As of March 31» 2000
(Legislation and directive correspond ~X)

N F N S P E N B PQ O N M B S K A B B C Y T

Crea t ion o f I nd ian -

designed,
controlled, and
managed services

X X X X X X X X X

F N C F S s e r v i c e s

may be expanded
to level of off-

rese rve se rv i ces

X X X X X X X X

Development and
adoption of Indian
s t a n d a r d s

X X X X X X X

FNCFS expansion
may be gradual

X X X X X X X X

P r o v i n c i a l

legislation
applicable on
r e s e r v e s

X X X X X X X X X X X
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With Changes To Provincial Legislation And Impact On 20-1

Table 4.5 illustrates that there were legislative changes in Ontario, Saskatchewan, Alberta, and
British Columbia during the period of the review that had significance on First Nation Child and
Family Service Agencies.
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Table 4.5
Provincial and First Nation Service Standards

As of March 31,2000

Newfound land
and Labrador

First Nation standards have not been incorporated into provincial standards.
Community-based standards, developed from provincial standards by aFirst Nation and
provincial-working group, have been adopted and implemented by the First Nation.

N o v a S c o t i a First Nation standards have not been incorporated into provincial standards.
First Nation standards have not yet been developed.

P H Not applicable.

New Brunswick First Nation standards have not been incorporated into provincial standards.
First Nation standards have been developed and are used by most First Nations; some
First Nations use provincial standards.

Quebec First Nation standards have not been incorporated into provincial standards.
First Nation standards have been developed, but are not yet implemented.

O n t a r i o First Nation standards have not been incorporated into provincial standards.
Canada/Otttario have funded aFirst Nations group to develop Indian standards, but they
have not yet been developed.

Man i toba First Nation standards have not been incorporated into provincial standards.
First Nation standards have not been developed.
(FNCFS agreements are premised on core First Nation values, and provincial standards
are considered suiBcientiy flexible to enable FNCFS to incorporate cultural values into
their service delivery and practices.)

S a s k a t c h e w a n First Nation standards have not been incorporated into provincial standards.
First Nation standards have been developed, and are included in FSIN legislation. The
Indian Child Welfare and Family Support Act. Province has acknowledged that the
FSIN Act is equivalent to the provincial Act, and that standards apply to all FNCFS
agencies.

Alber ta First Nation standards have not been incorporated into provincial standards.
Chiefs Summit III approved the development of First Nation standards, but standards are
not completed as yet.

British Columbia First Nation standards have been incorporated into provincial “Aboriginal Operational
and Practice Standards” and distributed for implementation.

Yukon Territory Not applicable.

Definition Of Maintenance Within The Standards

Neither DIAND nor provincial/territorial program standards provide adefinition of
maintenance. All provinces/tenitoiy do, however, provide extensive lists of items that are
provided to or in behalf of children in care. These expenditures by FNCFS agencies were

6 2
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in most cases reimbursed by regions (except where special fiinding arrangements such as block¬
funding arrangements exist) as the provisions of Directive 20-1 and tripartite/complementary
agreements demand. The range of items varies considerably by province.

I

Institutional placements

The data indicated that generally there were limited fecilities available to FNCFS agencies. This
made out-ofprovince placements necessary, particularly in the Atlantic provinces and
Saskatchewan. In other regions out-of-province placements required prior DIAND approval or
placements had to be screened and approved by the province. Table 4.6 summarizes for each
region the various issues related to institutional placements.

n

I \

Table 4.6

Institutional Care Services as of March 31,2000
1

Few institutional care cases in region; handled by agencies on case-by-case
basis.
P rob lems ;

●Lack of care spaces, esp. specialized services care spaces.
●First Nation children placed out of province.
●Difficult to maintain ties with fiimily and community.
●High travel costs.

A t l a n t i c

I

I

n

/
!

Follow provincial procedures; placements usually made on recommendation of
judge, except if it is avoluntary agreement.
Problems:
●Distance between care facilities and communities: difficult to maintain family

links, reintegrate children with fitmilies.
●Services not adapted to children’s language/cultural needs.
●Services in English may be limited.
●Relations between First Nation and non-FN children may be difficult.
●First Nations want own institutions, situated on reserves.

Quebec

!

/ 1

!

(

n
Under 1965 agreement, institutional care services are integrated with those of
province and handled by the province.
●No problems were identified.

O n t a r i o

Placements made by agencies, but all placements are screened and approved by
province.
Prob lems:

●Institutions have set aside ‘federal beds’ for which they charge FNCFS
admin/service fee.

●At times, FNCFS have had problems accessing placements because these

M a n i t o b a

(
f
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beds were full.

●FNCFS are limiting usage of institutional facilities, and are opting instead to
use specialized foster home placements.

Placements made by agencies, following same procedures as province.
Prob lems :

●Out-of-province facilities require approval from DIAND.
●Province is reluctant to conduct accreditation examinations and compliance

reviews for on-teserve facilities.

●Re^on is currently reviewing services with aview to develop regional
policies.

S a s k a t c h e w a n

Placements are made FNCFS in on- and off-reserve institutions.
DIAND requires on-reserve facilities be approved by province. Province
certifies on-reserve facilities only at request of FN.
P r o b l e m :

●Lack of foster care resources on reserve obliges FNCFS to develop high-
cost group care resources.

A l b e r t a

Agencies make placements, following same procedures as province. DIAND
reimburses province for actual per diem costs for aFN child.
P r o b l e m :

●DIAND may ask province and FNCFS to provide ccmfirmation of per diem
rate because there have been instances where reimbursement has been
requested at institutional rate rather than groiqi rate.

●FN and DIAND disagree on the use of aprovincial list of resources which
meet criteria for institutional cate.

B r i t i s h

C o l u m b i a

Placements handled exclusivdy by tenitorial governmentYuk(» i
Territoiy

Provincial standards and FN agencies and comparabflity to 20-1

In New Brunswick, aprovincial team recenfly developed anumber of recommendations for
changes to die Act and service standards for the improvement of services to childrai and
families. The effects of the changes were seen as positive by First Nation representatives,
however, they created additional administrative and service-delivery responsibilities for which
agencies are not being adequately funded.

In Saskatchewan, the Children’s Advocate office recently carried out areview of the
circumstances relating to the death of achild, and made anumber of recommendations
concerning the application of child and frmiily services policies and standards, which were
already in place before the incident but possibly not always adhered to by staff. However, as a
result of the incident the province moved forward aplan for the hiring of 50 new staff, including
43 child welfore workers. First Nations have to comply with tiie same administrative burden
created by the recommendations, as well as, continuing service demands, but have not received
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any increased resources from DIAND to meet those responsibilities. If it should be the case
that insuflBlcient DIAND funding for

i

FNCFS staff prevents the agencies from meeting their increased responsibilities, this may
contradict the principle of Directive 20-1. Especially since DIAND is committed to the
expansion of services on reserve to alevel comparable to the. services provided off reserve in
similar circumstances.

Federal/provindal agreements

Tripartite and complementary agreements transfer control and responsibility to First Nations for
the provision of child and family services to people in their communities. Directive 20-1
establishes the essential terms and conditions which must be included in the agreements, which
are (1) provincial child and &mily services legislation is applicable on reserves and will form the
basis for the expansion of First Nations child and femily services; (2) an agreement must provide
for acomprehensive range of child and fronily services, which may be taken on gradually; (3) an
agreement must describe frie service delivery mode; (4) the respective roles and re^nsibUities
of the parties (FNCFS, DIAND, and Province/tenitoiy) must be described; (5) the terms and
conditions applicable to Comprehensive Funding Arrangements must be included; (6) there
must be provision for the development by FNCFS agencies of Indian service-delivery
standards; and (7) there must be aregional tripartite panel or committee, composed of
representatives of DIAND, FNCFS agencies, and the province/tenitoiy to review program
objectives and the development of Indian standards, and to be avehicle for ongoing discussions
on issues of regional concern.

I

I I

!

n

nNot all agreements provide for the development and implementation of Indian standards tor the
delivery of services. Funding may not be adequate to enable FNCFS agencies to meet
expai^ed responsibilities under the 1996 Act The agreements are substantially, but not entirely,
in accord with the directive.

n
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Ta b l e 4 . 7

Consistency of Agreements ^th Legislation, Standards, and Directive 20-1
A s o f M « r c h 3 1 , 2 0 0 0

N F N S P E P QN B O N M B 5 K A B B C Y T

N o Ye s N A Y e s Y e sAgreements
a r e c o n s i s t e n t

with legislation

Y e s Y e s Y e s Y e s Y e s N A

N o Y e s Y e s Y e s Y e sAgreements
a r e c o n s i s t e n t

w i t h s t a n d a r d s

N A Y e s Ye s Y e s Y e s N A

Y e s N AAgreements
provide for
comprehensive
services

N A Yes Y e s Y e s Y e s Ye s Ye s Y e s N A

N A Ye s Y e s Y e s Y e sAgreements
describes
service-
delivery mode

N A Y e s Ye s Y e s Y e s N A

Y e s Y e s YesAgreements
d e fi n e

roles/responsib
fl i t i e s

N A Y e s N A Y e s Ye s Y e s Yes N A

Agreements
include CFA

N A Y e s N A Y e s Y e s Y e s 9 Y e s Ye s 11 Yes Y e s N A
2 N o 3 N b

N A N o N oAgreements
provide for
Ind ian
s t a n d a r d s

Y e s N A Y e s Y e s Ye s Y e s 2 Ye s ;
14 No

N A

(1)

Agreements
specify
regional
tripartite panel

N A Y e s N A Y e s N o Y e s N o l Y e s Y e s N o N A
6 N o (2)

Agreements N o Y e s N A Y e s Y e s N o 4 Y e s Y e s Ye s Y e s N A
(3) 7 N oa r e

substantially in
a c c o r d w i t h
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D i rec t i ve 20 -1

Note 1: Although most BC agreements do not provide for development and adoption of Indian standards,
the province and First Nations through ajoint consultation process have established Aboriginal
Operational and Practice Standards wh ich are applicable throughout the province.
Note 2No agreements provide for atripartite panel; however, every Delegation Enabling Agreement
contains aclause concerning resolution of differences among the parties.
Note S: An amendment to the Youth Protection Act will permit the negotiation of agreements as foreseen by
Directive 20-1.
Note 4: In Manitoba there are very few tripartite and/or master agreements that exist at this time.

n

Are regions of DIAND consistent in their application of the policy i \

Directive 20-1 requires fliat FNCFS agencies, or their governing bodies, enter into agreements
with provinces that provide for the delegation of statutory powers snd duties to the agencies.
This is also required for the exercise of those powers and duties in accordance with proviiKial
service standards or for First Nation standards established and adopted widi the concurrence of
the province. 11

Table 4.8
Verification of First Nation Standards

(Yes -X )
/

N S P E N B PQ O NN F M B S K A B B C Y T

X X X XFirst Nation Standards
completed and implemented

Standards being developed X X X

n
Table 4.9 summarizes by region current arrangements that exist to resolve difTetences in
interpretation of legislation and standards between provinces, DIAND and FNCFS Agencies.
In nearly all cases it is noted there is no foniial mechanism in place resulting in informal methods
being deployed to address various contentious issues.

/ i

Table 4.9

Dispute Resolution Mechanisms As of March 31,2000 n

No formal mechanism for dispute resolution. Informal discussions between First Nations
and provincial representatives.

N e w f o u n d l a n d

A n d L a b r a d o r
f I

Tripartite Agreement provides for discussion of differences in interpretation of
legislation and standards. Any party to agreement may raise concerns for discussion.

N o v a S c o t i a

Not applicable.P H

No formal mechanism for dispute resolution. Differences of opinion would be looked at
on acase-by-case basis.

N e w B r u n s w i c k

I1
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Quebec No formal mechanism for dispute resolution. Director of Centre de protection de
I'Enfance et de la Jeunesse is responsible for interpreting legislation and standards.

O n t a r i o No formal mechanism for dispute resolution. Provincial and children’s aid society
officials are responsible for interpreting legislation and standards.

M a n i t o b a No formal mechanism for dispute resolution. Province is viewed as having final authority
in interpretation of legislation and standards; DIAND on funding matters.
When issues arise, parties meet to resolve concerns. If agreement not possible, FNCFS
would call for advice of elected FN leaders.

Saskatchewan No formal mechanism for dispute resolution.
Differences are resolved on an ad hoc basis by parties to agreements.

A l b e r t a Most agreements provide that differences in interpretation of legislation and standards
arc to be resolved at meetings of the Steering Management Committee. DIAND attends
by invitation only.

● 0 ^ B r i t i s h C o l u m b i a Every Delegation Enabling Agreement contains clause on resolution of differences of
opinion on legislation and standards. Differences are dealt with according to protocols
established by FNCFS and the provincial Director.

Yukon Territory Not applicable.

Application of Labour Codes and Professional Certification Requirements

Directive 20-1 does not set out my specifications or guidelines concerning labour codes,
professional certification or educational standards for FNCFS agencies. Consequently
standards vary considerable fiom one province to the other, with some agencies applying
provincial or federal legislation or standards and other agencies applying their owa Table 4.10
summarizes the practices and requirements concerning the application of labour codes,
professional licensing/^stiation and degree certification for social work stafiT.

Tab le 4 .10

Application of Labour Codes, and Professional Certification and Degree Requirements
As of March 31,2000

(AppUcable to FNCFS =X)

N F N S P E M B PQ O N M B S K A B B C Y T

Prov inc ia l l abour code N A X X X N A

Federa l l abour code X X N A X X X N A

FN labou r code XN A N A

Registration X X N A (4) (3) (1) (2) (3) (3) (2) N A

Degree requirement X X N A (4) (3) (3) (3) (3) X N A

6 8
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Note I: Ontario legislation was recently enacted; not effective until June 2000. Application to FNs not
known yet.
Note 2: No legislative requirements for licensing or certification.
Note 3: FNCFS agencies not obliged to adhere to provincial requirements.
Note 4: Most agencies.
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S U M M A R Y

In this chapter we found that ‘child in need of protection’ is described as being achild who
meets one of the specified conditions set out in the legislation as placing achild at ride. The
current funding mechanism does not provide enough flexibility for agencies to adjust to changing
conditions.

Effects of some provincial legislation changes are often seen as positive by First Nation
representatives, however, it creates additional administrative and service-delivery responsibilities
for which agencies are not being adequately funded. If insufficient DIAND funding prevents the
agencies fiom meeting their obligations, there would appear to be accxiflict with the fundamental
principle of comparability of services expressed in Directive 20^ 1.
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C H A P T E R F I V E
C O M M U N I C A T I O N S A N D

FIRST NATIONS CHILD AND FAMILY SERVICES

O V E R V I E W

The First Nations Quid and Family Services Program promotes the development and establishment of
agencies that provide child and family services. The objective is to enable First Nations children and
families living on reserve to have access to culturally sensitive child and family services within their
communities These services are to be comparable to those available to other provincial residents in
similar circumstances. The goal is to restore jurisdiction of child and family services to the First Nations
in Canada.

7

n
Policy Directive 20-1 encourages the development of culturally appropriate and culturally sensitive
services to First Nation persons. The Guiding Principles of the Policy Review emphasize the need to
involve community, parents, extended femily. First Nation governments and Elders in the development
and provision of services. There is also arecognition of the need to promote greater integration of
services in the community and to develop amore holistic model of service delivery where appropriate at
the communiiy level.

Asurvey instrument was developed comprised mainly of open-ended questions related to
communications issues which was distributed by fex to dl 94 FNCFS agencies in Canada. Fifly
agencies completed the survey. Atotal of 211 First Nations were represented, or were receiving child
and &mily services, from the 50 responding agencies. Although this is nearly ahalf response rate the
information contained in this chapter should be viewed as a“snapshof ’of the national reality of
communications across the country.

!

/
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Of the fifty completed survey instruments received, most were submitted by agency Executive Directors
or Directors. The actual personnel convicting the questionnaires wee identified as follows:

3
I

S’d
nI

4 02 0Executive Directors

2 5 5 0D i r e c t o r s

2 4Managers

3 6Other
itU'.

I
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The survey instrument that was developed included forty questions addressing five key areas:
communications within the community, with service providers, with local governance
representatives, with provincial government representatives and federal government
representatives. Questions concerned existing communications, previous successes, major
challenges, communications needs, potential opportunities, target audiences and distribution
networks were also asked.

The objective of the data collection was to determine the impact of Policy Directive 20-1 on
communications and how agencies encourage the development of culturally ̂ propriate
services. The instrument probed the role of community members, parents and extended family.
First Nations governments, Tribal Councils and of Elders in tiie development and delivery of
FNCFS services.

This Ch^ter summarizes tiie findings of this survey.

C o l l a b o r a t i o n

Nationally, over 60 percent of all agencies reported active paitic^ation of community members.
Currently newsletters appear to serve as one of the primary tools to share infoimation witii the
community. On anational basis, the most common modes of communication were flyers and
posters, meetings, newsletters and the radio.

More direct contact with community members was cited by 60 percent of the ag^des in the
feim of community neetings and by 40 percent in the form of Band council meetings. The two
forums offer an interactive means to share information and lend themselves more to the
partidpation of community members in developing culturally ̂ jpropriate services.

On anational basis, the most common ways for community members to paiticq)ate in the
development of FNCFS programs and services were reported as: direct contact with the
agency, public meetings, committee and volunteer work. Overall, FNCFS agendas rated the
collaboration as close to “good.” Over 50 percent of the agendas in most provinces rated the
relationship with parents as “good.” In general, agencies indicated the participation of
community members was best with respect to the participation of Elders. Extended fimily
members were rated second followed by the participation of parents. The national mean scores,
however, were quite close and suggest that the relationship with all can be considered
reasonably good

One agency reported that they had hired aworker to develop community networking. The goal
of the project was open communications and cooperation between programs. This was realized
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through wellness initiatives such as Child Days, Cultural Days, and AIDS Awareness Days. An
ADDS initiative had been promoted by another agency to reach both adults and youth.

One agency in Manitoba, team building was stressed by combining CFS and other local
resources into one program. AChild Development and Parenting Series, available in English,
Cree and Dene, was broadcast through local television, radio and within schools. Another
agency reported that they actively solicited professionals from the public and other organizations
to find "tdented people that could contribute to the agency. Other agencies described the use of
workshops on topics such as foster parenting, child abuse and service provider training to get
information out to the community. Efforts ̂ rpear related to the agency going out to reach
community members more than one of them coming to the agency for information or to
participate in program develqnnent and delivery.

Promoting community involvement and an understanding of the programs was reported by 48
percent of the agencies as achallenge. Lack of resources and training was cited by 20 percent
of all agencies. In British Columbia over 60 percent of the agencies reported alack of resources
and training as alimiting factor. In British Columbia FNCFS agencies serve more than one First
Nation and have to employ such tools as newsletters, public notices, and Band, committee azxl
community meetings as methods to communicate with the community membeisĥ }-

/

, \
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FNCFS Agency Relations With First Nation Governments 1 * 1
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Monthly or quarterly communications concerning formal reports, program development, and
program delivery were identified by 58 percent of the FNCFS agencies. When asked about the
participation of community leaders in the cultural development and delivery of services, the
respondents showed regional variations. Nationally, 40 percent indicated community leaders
participated informally, 16 percent participated in the context of boards and coirunittees and 40
percent stated leaders did not participate at all

FNCFS agencies appear to conduct formal communications with First Nations governments on
aregular monthly basis; however the tendency is for less formal contacts.

FNCFS agencies rated their relationsbips with both First Nations governments and Tribal
Councils as good but gave preference to the former. Tribal Council relations were rated alittle
less than good with 38 percent of the agencies indicating the question was not applicable.

Though 62 percent of the agencies indicated they shared information within the context of
meetings, they indicated the participation of commimity leaders in die development and delivery
of services was less formal.

6 8
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FNCFS Agency Relations With Other Service Providers On Reserve

Akey indicator of FNCFS agency cooperation and collaboration was the rating the
respondents offered regarding the participation of other service povideis with respect to the
development and delivery of services. Across the country the overall mean rating was an even 2
or “good.

TABLE 5.1
T

Im m mM

Comparative Analysis of FUCFS Agency Relations with Other Service Providers on the Reserves
To t a l

Survey Quest ion
Sec t ion 2

N F N S N BI , Q C O N M B S K A B B C

V a % %# % % % % % %

Community Health Services 100.0 9 0 . 0 55 .6 66 .73 0 0 . 0 2 8 . 6 6 0 . 0 1 0 0 . 0 50 .0

16 100.0 4 0 . 0Police Services 0 .0 3 3 J 0 .0 28.6 4 0 . 0 0.0 25 .0

1 0 0 . 0 2 0 . 0Schools 1 4 0 .0 33 .3 33 .3 0 .0 4 0 . 0 0 . 0 37 .5

Alcohol &Drag Assistance
Agencies

13 0 .0 0 .0 60 .0 0 . 0 33 .3 28.6 30.0 0 . 0 12 .5

100 .0 10.0Social Service Agencies 12 0 .0 0 . 0 0 . 0 0 .0 5 0 . 0 100.0 5 0 . 0

Prov inc ia l Chi ld / Fami ly
Services

9 100.0 0 .0 10.0 33.33 3 . 3 0 .0 0 . 0 0 .0 37 .5

Mental Health Agencies 0 .0 40 .0 0 . 0 33.3 0 . 00 . 0 2 0 . 0 0 . 0 12 .5

Other First Nations CFS
Agencies

0 . 0 0 .0 20 .03 l U 0 . 0 0 .0 0 . 0 0 .0 0 .0

FNCFS agencies were asked if they communicate with other service providers and if they did,
what was the service. The data in Table 5.1 summarizes the range of responses and what
percentage of the services agencies in any given region identified Health services predominated
with 60 percent of all the agencies indicating some form of communicatioiL Police services
Mowed with 32 percent of all agencies indicating regular contact Schools, alcohol and drug
agencies, and social agencies were each identified by 28 percent, 26 percent, and 24 percent of
all FNCFS agencies respectively.

When asked how the agency generally communicated with other service providers, the
predominate form reported was personal contact This was fairly consistent across the country.

6 9
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Seventy-six percent of all agencies identified direct personal contacts and meetings as amode of
communicatioiL Fifty* four percent of all agencies identified the telephone and fax. Written
correspondence was identified by 30 percent Workshops and e-mails were not emphasized at
all. Though telephones and ftixes remain important tools, email remains under utilized across the
country. This suggests that computers may not be used by these agencies or are not recognized
as useful tools for communicatioa

The theme of common understanding about the agency’s programs and promoting involvement
continues to be identified as achallenge facing FNCFS agencies. This is tnie with respect to
community members, community leadership atKl in terms of the relationships with other service
providers.

FNCFS agencies pointed to the need for better systems of sharing infonnation and more
fiequent communication among service providers. Communication and collaboration were
generally not formalized among FNCFS agencies and did not show aconsistent pattern across
the country. Community healfii services were the most widely identified type of agency that
FNCFS agencies had regular contact wifo. Police services followed second Communications
with other service providers tend to be direct and personal either face-to-fitce or by phone or
fax. Though some formal communication protocols exist they are not widespread

Aconsistent challenge is the need for cooperation and understanding as were the problems
associated with time and distance. The agencies did not report that financial and resource
constraints were gctors limiting community and leadership participation or cooperation;
however, agencies do tend to favour low-budget communication initiatives.

Inter-organizational Protocols

The previous section detailed the relationships that exist with communities, First Nations
governments and Tribal Councils, and other local service providers. There was not aconsistent
form of communication used by all. Informal protocols were more common with respect to
Elders and Tribal Councils. The data indicated that efforts vere being made to communicate
with Elders, community leaders, and other community members but the mode and success was
variable across the country. Agencies varied in their mode of communication and in how foey
encouraged ccmununity paiticipatioa

I \

4

In the context of community. Band or Council meetings and committees, FNCFS agencies in a
number of provinces reveal broad-based participation in these public forums. Community
meetings (60%) was the most widely cited forum followed by Band Council and committee
meetings (40% of all cases), public meetings, and woikshops involving program and service
development (30% of all cases). Other public forums included committee involvement in
program and service development (26 %) and to alesser extent forums involving service
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delivety such as committee involvement (19%), public meetings (16% and participation on
boards and committees (16%).

In the context of more personal iace t̂o-face contacts, informal consultations with community
leaders was cited by 40 percent of all agencies.
The data suggests agencies have adopted abroad-based range of communication protocols to
reach community members. Direct contact in public forums and within more personal iace-to-
fece contexts were the most common or widespread strategy.

Protocols Established By FNCFS Agencies With Other Service Providers

TA B L E 5 . 2

■is

Companittva Analysis of Protocots Established by FNCFS Agencies with Other Service Providers
Survey Questions 1,2 &3, Section 2 T o t a l N F N S N B Q C O N M B S K A B B C

% % % % % % % %

Direct Penonat Contacts &Meetings with
Other Service Providers

3 8 100.0 100 .0 9 0 . 0 66.7 66.7 57.1 80.0 100 .0 75 .0

Regular Communication with Communiy
H e a l t h S e r v ^

30 0.0 100.0 90.0 55,6 6 6 . 7 2 8 . 6 6 0 . 0 1 0 0 . 0 50 .0

Telephone &Fax Communications with
Other Service Providers

2 7 100.0 100.0 50.0 66.7 66.7 28.6 50.0 0.0 62 .5

Regular Communication wiA Police Services 1 6 0 . 0 100.0 40.0 33.3 0 .0 28.6 40.0 0.0 2 5 . 0

Formal Protocols, Existing or Developing,
with Other Service Providers

1 6 100.0 100.0 20.0 22.2 66.7 0.0 20.0 1 0 0 . 0 6 2 J

Written Correspondence with Other Service
Prov i de r s

15 100.0 0.0 0.0 22.2 66.7 28.6 60.0 0.0 25 .0

Regular Communicalion with Schools 14 0.0 100.0 20.0 33.3 3 3 . 3 0 . 0 40.0 0.0 3 7 . 5
Regular Communication with Alcohol &Drug
Assistance Agencies

13 0.0 0 .0 60.0 0.0 3 3 . 3 2 8 . 6 30.0 0.0 1 2 . 5

Regular Communication with Social Service
Agencies

1 2 0 . 0 100 .0 10 .0 0 . 0 0 . 0 0 . 0 50.0 100.0 50.0

Regular Communication with Provincial Child
&. Family Services

9 100.0 0 . 0 1 0 . 0 33 .3 33 .3 0 .0 0.0 0.0 37.5

Regular Communication with Mental Health
Agendes

8 0 . 0 0.0 40.0 0.0 33.3 0.0 2 0 . 0 0 . 0 12 .5

Formal Regular Meetings &Case
Conferences with Other Swvice Providers

7 0 . 0 0 . 0 1 0 . 0 l l . l 0 . 0 2 8 , 6 2 0 . 0 0 . 0 1 2 . 5

Workshops with Other Service Providers 3 0 .0 1 0 0 . 0 0 . 0 0 . 0 0.0 14.3 0.0 0.0 12.5
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Regular Communication with Other First
Nations CFS Agencies

3 0 . 0 0 . 0 2 0 . 0 11.1 0 .0 0 .0 0.0 0 .0 0 . 0

Formal Memorandum ofUnderstanduig with
Other Service Providers

2 0 . 0 0 .0 20 ,0 0 .0 0 .0 lO.O 0 .00 . 0 0 .0

I

Formal Joint Initiatives with Other Service
Prov iders

2 0 .0 0 . 0 lO.O 0 . 0 0.0 0 .011 . 1 0 .0 0 . 0

r0 . 0 10.0 11.1 0 . 0 0 . 0 0 .0 0 . 02 0 . 0 0 .0Email with Other Service Providers

Direct personal contact and meetings with service providers was identified by 76 percent of the
agencies, or amajority in every province. This indicates lines of communication exist even if not
in aformalized manner.

Communications tend to test on more informal protocols and FNCFS agencies do not always
use all the communication tools available to them nor do they necessarily communicate wifo all
service providers within their locale. Perĥ  greater emphasis on more formal relarionships
would address some of these problems. When asked about challenges to communication the
lack of understanding about issues and initiatives was commonly cited as was the need for
greater participation fiom other organizations.

1

I

Protocols Established By FNCFS Agencies With First Nations Governments
!

/

TA B L E 5 . 3
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Comparative Afuiiysis cfProtocob EstabUsked by FNCFS Agencies with First Nations Governments
B C5 K A BQ C O N M BN BT o t a l N F N S / ' ■Survey Questloa 2&3, Section 3

%% %%% %% % %#

I ,
y100 .0 25 .08 5 . 7 8 0 . 01 0 0 . 0 6 0 . 0 5 5 . 6 3 3 J100 .03 1Scheduled Meetings with FN Gov'ts

37.51 1 . 1 6 6 . 7 2 8 . 6 2 0 . 0 0 . 0100 .0 40 .016 100.0Written Reports &Correspondence with FN
G o v ' t s

1

(

0 . 028 .6 1 0 . 0 0 . 03 3 . 3 0 . 00 .0 100.0 10.08Board &Committee Participation with
Community Leaders

2 5 . 00 .014.3 0 . 033 .330 .0 0 . 00 . 07 0 . 0Communication with FN Gov’ts on an Ongoing or
As-Needed Basis

1 2 . 50 .0 0 . 00 . 0 0 . 00 . 010.00 .0 0 . 0 12Telephone Communication with FN Gov’ts
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Table 5.3 indicates anumber of strategies and mechanisms for communicating with First
Nations governments but no clear patterns emerge. Scheduled meetings were cited by sixty-two
percent of the agencies followed by written reports and correspondence among thirty-nvo
percent of the cases.

Protocols obviously exist between FNCFS agencies and First Nations governments. Scheduled
meetings and written reports and correspondence were common. Agencies nonetheless
recognize diat challenges exist: iShy-two percent of the agencies identified problems with
developing cooperation and understanding with First Nations governments about agency issues

The research indicated forty percent of all FNCFS agencies reported that community leaders
do not participate in the development and delivery of services. Assuming community meetings
are in some ways related to the role of the Tribal Council, the majority (60%) indicated
information was shared within tins forum. More specifically, forty percent indicated information
was shared at Band and committee meetings. Agencies either indicated the role of the Councils
did not 3H)ly to their activities or that community leaders did not participate in the develqjment
and delivery of services. Nonetheless, the majcnity of agencies indicated they shared infonnation
within community meetings and through ibe patticq)ation of community leaders.

Overall, fifty percent of the agencies reported regular contact suggesting protocols have been
established. This was not common however to all regions and agencies. Fifty percent of all
agencies reported regular contact with provincial governments. Twenty-eight percent of the
agencies reported communications were rare or that there were no communicatioas. Eighteen
percent indicated meetings and contacts were on an as-needed basis. Their reasons for
communicating wtith provincial govemmenls were to discuss policy and legislation issues, fimHing
issues, and/or case management issues. Fifty percent of all agencies reported policy and
legislative issues as being akey topic of provincial protocols. Program and service protocols
and formal agreements were also identified.

Mth respect to relationships and communications with the federal government (DIAND) the
most commonly addressed topics were either funding issues or program and nanagement
issues. This differs fiom the topics commonly communicated with the provincial government,
which showed greater emphasis on policy and legislative issues.
Sixty-six percent of all agencies identified funding as the topic most commonly addressed with
the foderal government

When queried about challenges &ced when communicating with the federal government no clear
trends were identified Alack of understanding was most commonly identified. The most
commonly mentioned problan was abasic lack of funding for child and femily services. Some
agencies noted that this problem made communication initiatives more difficult

7 3
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Overall, the agency comments suggest Policy Directive 20-1 has anegative impact on
communications. The policy is viewed as rigid and unilateral with little room for FNCFS input in
the interpretation, or allocation of funds. FNCFS agencies noted that funding inevitably affected
communications. One agency stated Policy Directive 20-1 was outdated Another noted that
the Directive appeared more effective when applied to larger reserves.

fi

r
In general, the Directive was not perceived as apositive arrangement for service agencies.
FNCFS agencies reported they wanted more input into the legislative relationship wifo the
federal government and certainly feel that more collaboration is needed in child and family
service issues. The data on communications and policy development at the community level
confirms this. Although there was no clear or strong tendencies among agencies across the
country, there was asense that more flexible and informal methods were prefeiied

Use of formal communication protocols

Only thirty two percent of the agencies indicated having formal protocols in place with other
service providers. These protocols were very regional and not widespread Direct perstxial
contacts and meetings were identified by 76 percent of ttie agencies indicating that
communications exist even if not in aformalized manner. The relationship with other service
providers was rated as reasonably good Agencies did not always communicate with all service
providers that were available in dieir area.

Protocols exist between FNCFS agencies and First Nations govermnents. Scheduled meetings
and written reports and correspondence were commoa Formal protocols with Tribal Councils
were not readily identified but contacts fall within the broader scope of community lelation̂ ps.

Fifty percent of all agencies reported regular contact with provincial governments. Twentŷ eî
percent of the agencies reported communications were rare or fliat there were no
communications at all. Eghteen percent indicated meetings and contacts were on an as-needed
basis. Communications concerned policy and legislation issues, funding issues, and/or case
management issues. The most commonly cited protocol concaned programs and services but
the reqwnses were hî y regionalised

P
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Jo in t Ven tu res

The third component to the analysis involved acon̂ parative analysis of the joint ventures
between FN agencies and other service providers in foe community.
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TA B L E 5 . 4
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Comparative Analysis of Joint Ventures with FN Agencies and Other Service
P r o v i d e r s

To t a l N F N B O N M B S K B CN S QC A BSurvey Question 4,
Section 2and Question 3» Section 2

» % % % %% % % % %

16 100.0 20.0Protocols (Existing or in Development) 100 .0 2 2 2 66.7 0 .0 20 .0 100.0 6 2 J

Joint Workshops &Forums 0 . 08 0 . 0 2 0 . 0 l l . l 3 3 J 1 4 J 20.0 0.0 12.5

Regular Meetings &Case Conferences 7 0 .0 0 . 0 10.0 11.1 0 .0 2 8 . 6 20 .0 0.0 12.5

Community Resource Group 3 0 .0 0.0 10.0 0.0 0.0 14.3 0 .0 0 .0 12.5

Developing Protocols 3 0 .0 0 .0 1 0 . 0 0 . 0 33 .3 0 . 0 0 . 0 0 . 0 1 2 J

Regular Communication with Odiei 3
FNCFS Agencies

0 .0 0 .0 20.0 1 1 . 1 0 . 0 0 . 0 0 . 0 0 . 0 0 .0

Sharing Resources &Training 2 0 . 0 0 . 0 1 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 a o 2 5 . 0

Joint Initiatives 2 0 . 0 0 . 0 10 .0 1 1 . 1 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0

Memorandum of Understanding 2 0 . 0 0 . 0 2 0 . 0 0 . 0 0 . 0 0 . 0 1 0 . 0 0 . 0 0 . 0

The data summarized in Table 5.4 dî lays the low response rate to the question about joint
ventures with other service provider. At best 32 percent of all agencies indicated protocols
either existed or were in die development stage. Sixteen percent identified joint w<»kshops and
forums and 14 percent identified regular meetings and case conferences.

Program development and delivery were the most cranmonly cited joint activity. Forty-eî
percent of all agencies cited program development and delivery. Committee representation was
identified in only 6percent of the cases. Significantly, 40 percent indicated that no joint ventures
were in place with First Nations governments.

Agencies did not report ahigh participation of Elders in committee and advisory grô is (28%of
all agendesX within informal gathaings (22% of all agencies), nor within the context of
programs and workshops (14% of all agencies).

According to the data the participation of Elders was not widely noted, however, the agencies
tended to rate such participation as good. Informal gatherings aixi consultations were the
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preferred context. It was understood that both Elders and community leaders would bring their
traditional knowledge and particular community concerns to any forum that addressed program
and service development Akey means to promote die development of culturally sensitive
programs was to get community members involved in the program development process.

The need for better communication, understanding, and participation by community members
was identified as one of the challenges focing FNCFS agencies. There was aneed to develop
cooperation and understanding of agency issues among First Nations governments according to
the respondents.

f

n

S U M M A R Y

FNCFS agencies appear to conduct formal communications wifli First Nations governments on
amonthly basis; however the tendency is for less formal contacts. Though sixty two percent of
the agencies indicaled they shared information within the context of meetings, they indicated the
participation of community leaders in the development and delivery of services was less formal.

Communications on amonthly or quarteriy basis with First Nations governments involved formal
reports and to alesser extent the communication of policy, program development, and delivery
issues. Community health services was the most widely identified type of agency that FNCFS
agencies had regular contact with. Police services followed second. Aconsistent challenge was
the need for cooperation and understanding as were the problems associated with time and
distance.

(
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The Hate suggests communities have adopted abroad-based range of communication strategies.
Direct contact in public forums and withm more personal fece-to-fece contexts were common.
Protocols exist between FNCFS agencies and First Nations governments. Scheduled meetings
and written reports and correspondences were common. Agencies nonetheless recognize that
challenges exist fitfly-two percent of the agencies identified problems with developing
cooperation and understanding with First Nations governments about agency issues.

Forty percent of all FNCFS agencies stated that community leaders do not participate in the
development and delivery of services.

With respect to relationships and communications with the federal government the most
commonly addressed topics were either funding issues or program and management issues.

N
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Akey means to promote the development of culturally sensitive programs is to get community
members involved in the program development process. There is aneed to develop cooperation
and understanding of agency issues among First Nations governments.

p m
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C H A P T E R S I X
T H E F U N D I N G O F F I R S T N AT I O N S C H I L D A N D FA M I LY

S E R V I C E S I N C A N A D A

I n t r o d u c t i o n

Program Directive 20-1 primarily determines funding for FNCFS agency activity. The Directive
has two basic fonding methods. One component is aformula that is heavily influenced by the 0-
18 oivresetve population of foe communities served by FNCFS agencies. This number is used
to calculate foe administration and operations budget The second component provides for the
reimbursement of actual maintenance expenditures claimed by agencies. The Directive provides
for three stages of funding as agencies progress through pre-planning, planning, and start-up
phases of development Once an agency has completed all stages of development, they
commence operations and receive funding phased-in over afour-year period.

n
I !

Federal Treasury Board and DIAND using an on reserve 0-18 population of 1000 children as
foe norm developed foe Directive 20-1 operations formula. The formula was adjusted
downward for agencies serving smaller populations. No aĉ ustments were made for agencies
serving larger populations. The formula was also adjusted by tqsplying afoctor for remoteness
using adepartmental remoteness policy developed for Band Support programs. The formula
provided additional funds for each First Nation belonging to the FNCFS agency. And finally,
the formula provided for evaluations in foe third and sbcth year of q)eiations for new agencies
only arid not those prior to foe directive.

While the flmding for foe FNCFS agencies is generated by anational federal policy, foe
agencies are required to seek and receive legislative authority fiom provincial governments
rê xmsible fijr child welfare services. Each province has its own legblatiorL While foere is a
common purpose in the legislation to protect children, foe processes, methods by which children
are protected, and foe delivery agents, vary considerably from one jurisdiction to other.

Since the introduction of Directive 20-1 most provincial child welfere jurisdictions have been
under public scrutiny, usually due to foe death of achild. As aconsequence, most jurisdictions
have changed the methods by which children are protected. The reform of child protection
services has occurred to some extent in each jurisdiction. It is ̂ propriate that foe federally
funded system also be reviewed.

! \

Background
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In the summer of 1989, DIAND received Cabinet ̂ proval to expand First Nation Child and
Family Services on reserve as resources became available. This approval followed several years
in which amoratorium had been in place restrictiiig such growth. The approval to expand was
given with anumber of conditions.

DIAND circulated adiscussion document, dated October 1989, which outlined several basic
principles endorsed by the Federal Cabinet in dieir consideration of the long-tenn plan for
Indian child wel&re in July of 1989. The basic decision made by that Cabinet

“...was that the federal government will continue to jwid and support the
expansion of Indian child andfamily services on reserve as resources become
available, in co-operation with Indian people and the provincial governments.
This finding and support will be in accordance with provincial legislation and at
alevel comparable to the services provided off reserve in similar circumstances.
While the range ofservices includes most of the prevention and protection
services covered by the various provincial Acts, it specifically excludes day care
(child care), services for young offenders and maintenance in facilities where a
child is placed for mental health treatment, since these are covered by other
federal programs. Cabinet also approved the basic objectives of anew
management framework which would not only make life easier for Indian child
welfare agencies by providing them with stable and predictable finding and more
flexibility in their budgets, but would also improve agency management and
accountability."

The discussion paper was intended to gather responses to the Department’s proposals to
achieve the objectives fiom existing ICFS organizations and provinces prior to the Department
writing amanagement directive. The objectives were listed as follows:

1. "To encourage and support the provision of afull range ofservices and
an integrated service approach for Indian children on reserve.M f '

2. To provide ICFS organizations with achoice about delivery of services
and control over the full range ofservices provided to their children.

i. To support the establishment of ICFS organizations that serve alarge
enough population that they can operate efficiently. Atarget of a
minimum of1,000 children has been set as aguideline

4. To support the development ofIndian service standards for child and
family services.

7 9
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5. To promote the development of new Indian managed child and family

service organizations in aplanned and coordinated manner, as rapidly as
resources and agency planning permit n

6. To establish nationally consistent agreements between ICFS organizations
and federal and provincial governments which clearly identify respective
roles, responsibilities and areas of accountability.

7. To manage the funding of ICFS organizations on reserve in amanner that
provides flexibility in the operating budget, and stable and predictable
funding.

n

8. To adjust ICFSfunding to reflect different levels of needs for services,
based on socio-economic factors, if appropriate.

9. To ensure that no ICFS organization's budget is decreased under the new
funding arrangements, and that there is aclearly established method of
adjusting such budgets.

10. To achieve ICFS organizations of an efficient scale, with aminimum
disruption of the operations of existing services. Existing ICFS
organizations which do not meet the guidelines for atarget population of
aminimum 1,000 children will be reviewed, in order to determine a
possible amalgamation plan.

n

n
( ■ >

11. To ensure the establishment of areliable data collection, analysis and
reporting procedure. ■fMI

12. It is importantfor all ICFS organizations to have access to independent
evaluations, in order for them to be able to confirm or improve their
practices.

13. To ensure that atripartite mechanism is put in place to facilitate the
development of Indian service standards and new ICFS organizations, as
well as to deal with any operational issues in atimely fashion.

14. Other Administrative Matters: Aside from the specific matters dealt with
in the proceeding pages. Cabinet has abo directed that certain established
administrative requirements be met, including: Submission of annual
audits; Submission of agency annual activity reports; Submbsion of
provincial certification; other federal regulations applicable to funding

8 0
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will continue to apply. These requirements do not depart from existing
practices and are included in current agreements."

Program Directive 20-1 became effective April 1,1991.

The department established aworking group on Child and Family Services in 1993 'io review
the roles of headquarters and regions^ the child maintenance question, possible socio¬
economic indicators for funding formulae, and data collection methodology.'' The
working group was composed of both headquarters and regional staff. First Nation agencies
were provided an opportunity to e7q)ress their opinions on the issues selected for review.

The Departmental Audit and Evaluation Branch of DIAND published an evaluation of the First
Nations Child and Family Services Program in November 199S. The evaluation reviewed
agency activity up to March 3U1994. The evaluation team made the following
recommendations.

*Tt is recommended that the roles and responsibilities of DIAND and its
First Nation and provincial partners be clarified in all future
agreements, and that current agreements be updated or clarified on
renewal.

1.

2. It is recommended that reporting requirements in agreements between
DIAND and FNCFS agencies be realigned and reinforced to ensure
accordance with the specifications of the Program Directive.

3. It is recommended that DIAND encourage the Provinces and First
Nations to co-ordinate their efforts to deliver effective training
programs to FNCFS staff in all communities.

4. It is recommended that DIAND revisit the nature and structure of
funding for on-reserve First Nation Child and Family Service, with a
focus on clarifying the definition of operational and maintenance
funding, and to explore the development of block funding arrangements
as an alternative to funding operations and maintenance separately. ”

The Program Directive was revised marginally effective April 1,1995 to reflect price increases
in the operational formula. There appears to be no evidence that the recommendation of foe
evaluation to more clearly define operations and maintenance was ever implemented

After several years of experience of implementing the program directive, agencies became
increasingly critical about various financial and policy aspects of Program Directive 20-1.

81



nDIAND agreed to review the policy in partnership with First Nations. By the fell of 1999, the
terms of reference to conduct aNational Policy Review into four distinct elements of the
Directive. The four elements to be researched by selected contractors were: 1) Legislation and
Standards; 2) Agency Governance; 3) Funding Issues; and 4) Communications. This Chapter is
asummary of the funding research that was undertaken as apart of this review.

The Research Process

The process for collection of data on funding was through asurvey instmm^tation
methodology. Survey instruments were designed to collect as much information as possible from
as many agencies as possible via amail out The surveys were targeted to three main
stakeholder groups in the Directive. They included FNCFS agencies, DIAND regions and
provinces. Aglossary of Child Welfare Termitx>logy was developed to assist the re^ndents in
completing the survey questions and achart for dte range of services was also included.

Surveys were distributed to ninety- five FNCFS agencies, seven DIAND regions, and nine
provincial departinents/mmistiies responsible for child and femily services. The resulting
responses were: 30 (31.6%) FNCFS agencies including one from Ontario; aU six regional
funding agencies under Directive 20-1 (excluding Ontario); and 5(55.6%) provinces. DIAND
headquarters, and the Federal-Piovincial Working Group on Child and Family Services
Information provided additional statistical data. Background documents were also provided by
the AFN along with data that were downloaded from the Internet

j I

^ iFirst Nations agencies in Ontario are funded by aunique federakprovincial agreement signed in
1965. As aresult Ontario agencies did not paitrcipate in the data collection targeted in this
phase of the National Policy Review. They are funded based on an agreement through the
Canada Assistance Plan Act Part n, which provides cost-sharing arrangements to address the
special socio-economic circumstances of select geographic areas. Under the terms of the
agreement Ontario funds social services on reserve with acharge back to DIAND fbr the
major share of the costs of Social Assistance and child and femily services. Because of this
agreement First Nation Child and Family Services Agencies, except for Ojibway Tribal Family
Services (OTFS) are not funded directly by DIAND or on the basis of program Directive 20-1.
OTFS is asingle Band agency funded by DIAND for the delivery of non-mandated prevention
services.

I ]

The Province of Ontario has also recently completed acomprehensive review of five First
Nation CFS agencies. That review was conducted fixnn October 1997 to late fell 1998. As
weU, die Ontario Ministry of Community and Social Services developed aGuide to Child
Welfare Fnndinfy Framework which has some relevance to die funding issues of program
Directive 20-1. Due to the limited timefiame and budget fbr the data gathering for the National
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Policy Review, it was determined that the agencies in Ontario would be included on the mailing
list for inibnnation purposes but would not be included in the develqiment of the sample group
because they were not funded in accordance with 20-1.

The agencies that responded to the questionnaire were coded as being pre and post Directive
20-1. It was also noted which of those volunteered their audited financial statement for last year.
The fiequency distribution of their answers were as folloAvs:

First years of operation

13Pcc Direct ive 20- !

Post Diiective 20-1 17

Audited Financial Statement for fiscal year 1998/99
1 i ^

F u l l s t a t e m e n t 6

Par t ia l s ta tement 5

N o s t a t e m e n t 19

This chapter summarizes the data that > -̂as collected through this methodology.

What was intended to be included under operations

FNCFS Agencies are expected through their delegation of authority fixim the provinces, the
expectations of their communities and by DIAND, to provide acomparable range of services
on reserve with the funding they receive throu^ Directive 20-1. The formula, however,
provides the same level of funding to agencies regardless of how broad, intense or costly, the
range of services is. Table 6.1 summarizes the breakdown of funding for operations based on
DIAND data .

Table 6.1

Child and Fanuly Services Costing -Bottom Up Approach
November 1989 Source DIAND

I t e m s F i x e d P e r B a n d Per Chi ld
1,000 or 1,250

Board of Directors* 7.200
Director 50,000
Director*s Travel 10,000
Secretary/Receptionist 20,000
Financial Support 25.000

10,000Evaluation
fi

A u d i t 5,000
Legal 5,000
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L o c a l C o m m i n e e s 2.000
Elders Committee* 2.400
Resource Training 10,000

20.000On-going Development
1

S e r v i c e P u r c h a s e 1 0 0 1 0 0 . 0

Family Support- protection (S168.000) 168 134.4
Travel ($30.000)* 30 24.0

C2iild Care Staff($78.000)
Travel $15.000)*

78 62.4

15 12.0

Resource Workers ($28,000)
Travel ($5.000)*

28  22.4
5 4 .0 f

Prevention Workers ($46.000)
Travel ($10.000) *
Supervision ($152.000)

46 36.8

10 ^
152 121.6

Travel ($40,000)*
Support Staff ($60,000)
Emergency Services ($30.000)
Benefits and Administration $172,000)

40 32.0
60 48.0

30 24.0

172 137.6 I 1

2 6 2 0 . 8On-going Training $26,000)1

155,000 960 7 8 8 . 011,600T o t a l
I

NOTE: *denotes cost sensitive item.
1

Mainteoaoce -what is inc luded ni

The reimbuisement method of funding mamtenance was intended by DIAND as ameans of
protecting agencies fiom the consequences of unexpected increases in maintenance costs.
Maintenance is not defined in Directive 20-1. The evaluation conducted by the department in
1995 concluded that the definition of maintenance should be clarified. There have been no
national changes made to the definition since that recommendation was made.

r »

1 - r

I

Some of tiie typical services that agencies reported DIAND and the provinces reimburse as
maintenance costs include foster care, group care, institutional care, other care and in need of
protection but not in-care. Services that FNCFS agencies repotted were rejected for payment
under maintenance by DIAND were; parent aide, legal fees/couit appearance,
counselin̂ etŝ iy assessments, travel, special needs, regular maintenance, services for Emilies
(respite), foster parent training, services to the disabled, repatriation, youth services, etc.

i

i

'(

Population thresholds

DIAND’s 1989 Discussion Document describes organizational scale as the following:
It is difficult for an ICFS organization to provide fill services in acost-efficient manner

if the population to be served is too small, because of the high administration overhead
costs. At the same time, asmall ICFS organization can face considerable difficulties in
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operating effectively, since the chance of service workers being related to or acquainted
with the families they deal with is much higher if the population is small. This can make
it particularly difficult when it comes to child apprehensions and placements. And finally,
the budget available for the expansion ofchild andfamily services on reserve is limited,
and it is therefore essential to create efficient ICFS organizations.

The guideline supported by DIAND and the central agencies (e.g. Treasury Board) is that,
except in limited cases, aminimum of1,000 on reserve children (0-18 years) should be
the target population of any new ICFS organization. Because of the high cost of having
smaller service organizations and the limited funds available, the flexibility in this option
is largely limited to its application, and the kinds of exceptions that will be allowed, but
all exceptions will be studied on acase-by-case basis.

2. programs and it Isolation and remoteness: the distance between bands
that would otherwise work in cooperation is so great that efficiency would
not be achieved by following the sideline.

2. Cultural contrast: extreme cultural differences would not lead to effective
working relationships.

r m

3. Existinz sroupines: some bands are already cooperating together in the
administration and delivery of other would be essential that the same
grouping be acknowledged in order to create an e^cient ICFS
organization.

In those cases where the 1,000 guideline can not be followed, the funding
would be adjusted accordingly." Pages 8,9.

The Directive includes the same exceptions in section 9.1 (a) (1), (2), and (3),

Staff Training and The Cunent Operational Formula

The bottonMQ) approach to developing the formula for operations included $26,000.00 for on¬
going training to be paid out of the per child calculations. Program Directive 20-1, section 7.1
(c) refening to the expectations of the Start-up phase states that ''the initial training of staff ”is
included in the start-up funds.

Application of the formula

Based on the data collected it appears that the operations funding fbnnula is applied consistently
in all regions except for Ontario where child and family services on reserve arc funded by a
different financial arrangement
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Program directive 20-1 provides phase in funding by contributing 75% of flie operations
formula funding in the first year of operations, 85% in the second year, 95% in the third and
100% in the fourth year. The assumption behind the phasing-in of funding by DIAND is that
agencies at the outset of operations would focus on community education and prevention
activities at least for the first couple of years of operation. Subsequent to that it was expected
they would commence with the deliveiy of protection services and the remaining range of
services.

n

FNCFS agencies, regions and provinces, all repotted that the phasing-in of operational funding
did not reflect reality. In reality, agencies are expected to deliver the full range of services as
soon as the agency begins operations. Consequently, the reduced funding in the early years of
operations for agencies seriously limits their capacity to deliver the services expected of them.
There was consensus among agencies, regions, and provinces that the concept of phasing-in
should be considered for termination.

About one-third of FNCFS agencies respondents reported that they do not provide adoption
services. The only other significant difference in the range of services provided by agencies
compared to the provinces was that agencies generally do not operate group or institutional care
fecilities.

Comparison of Contribution Funding and Block Funding.

Many department and agency representatives have expressed the merits of block funding but
are quick to add anumber of caveats that are not currently applied to the agreements and
tber̂ ore corKlude that block funding would be ptefetied method of funding for some agencies
if those caveats could be addressed. The mjgor advantage of block funding for DIAND is the
increased predictability of multi-year budget forecasts proportionate to the number of agencies
funded on ablock basis.

i

The mryor advantage of block funding for the FNCFS agencies is the increased ability to
establish their own prograDn and administrative priorities. There are several disadvantages of
block funding firom an FNCFS agency perspective. Agreements lack specific criteria by which
the funding can be adjusted during flie term of the agreement, and similarly they lack criteria that

be used to determine the starting budget base for asubsequent multi-year term. Currently
there are several regional pilot projects under way. Further research should be undertaken to
assess the merits of these pilot projects.

c a n

What about other funding methodologies
/
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Provinces reported they use avariety of funding methods such as grants, contract for services,
and fee-for-services. Ontario and Alberta recently introduced new formula based funding that
could be options for possible national funding methodologies:7 ^

O n t a r i o

The province is implementing anew funding regime. The number of protection cases forms the
base of the formula. The more protection cases an agency has the more staff and budget the
agency receives under the formula. The formula uses timed bmchmarks for various case
activities. Staff salaries are benchmarked to asalary scale for different types of positions that are
then mult^lied by the number of FTEs for that type of positioa

Maintenance costs of the budget are defined by the type of care provided, the number of cases
in each category of care, and multiplied by pre-deteimined per diems

Agency staff training and recniitment budget is set at 1% of total direct service salaries. Travel
is set at $5,035.76 per direct service position, plus $30,000.00 for each fly-in community
served by the agency. Administration, client services, and program support budgets are
established for each agency based on 1997 expenditures. There is no indication in the
description of the new funding model, how the FNCFS agencies will be treated in terms of their
case practices and service priorities.

A l b e r t a

Alberta recently introduced anew funding model built on the size of the population under age 18
served by aregional authority. The formula is distributive in nature in that it distributes available
money rather than generating how much is needed for operations. The base population count
is weighted for low-income fomilies, sin^e-paient fitmilies and aboriginal“The formula
is: Aregion’s adjusted population =1x(number of children) plus 3x(number of low îiKome
children) plus 3x(number of single-parent cWldten) phis 5x(number of Aboriginal children).
The weights are based on extensive Canadian and international research. If achild is in more
than one of the population groups, the formula assigns them added weight because research
confirms that they face additional needs.”

”The base funding for aregion is adjusted* 1) to allow for ahigh needs fund for the Authorities,
2) to compensate for cost-of-doing-business foctiors (if aregion qualifies for this adjustment),
and 3) to reflect the amount of federal funding provided for services on First Nations reserves.’

The new funding model addresses the additional costs of providing child welfore services related
to distance and low population density as follows:

8 7



"To compensate for transportation costs associated with distance from major
service and supply centres, an Authority's funding will be adjusted for populations
living more than 300 kilometres from Edmonton or Calgary.

To compensate for costs associated with low-population density, and inability to
benefit from economies of scale, an Authority's j'unding will be adjusted for
populations living from 50 to 80 kilomelres from towns of5,000.

An Authority will receive additional compensation for populations living more
than 80 kilometres from towns of5,000. "

AShared Responsibility for Child Welfare

Program directive 20-1 is based on the premise that the provinces have legislative authority for
child and family services. The Directive requires that First Nation Child and Family Service
(FNCFS) agencies enter into agreements with the provinces to arrange for the authority to
deliver arange of comparable child and family services on resCTve. Consequently, there is a
complex, three party, relationship between FNCFS agencies, the provinces and DIAND’s
Directive 20-1 ail of whom are responsible for the fimding and delivery of child and family
services in Canada. The following chart illustrates that relationship.

C h a r t 6 A

Shared Responsibility for First Nation Child Welfare Services in Canada
I

SH AR ED R ESPON SIB IL ITY FOR FN C H IL D WEL FAR E SERVIC ES

P H O V l K C t A L F U N D Wa ,
™ D E U V E R Y O f S E I V I C E

O l A N D a ’ S D W O

F X O E U V E X Y o r
S E R V I C E

I

1 b ;
(

ir -

■ ’ i ' .' . V ? '

D t A . S O F U N D I N G

FROVTNCIAL DELJVERY OF SERVICE
1 1 . 1 4 9 9

Directive 20-1 is anational funding mechanism that provides afixed level of funding for
operational costs based primarily on the previous years count of the 0-18 on-rescrve registered
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populatioa Maintenance costs are reimbursed monthly based on claims made by the agencies
to DIAND for the actual costs of keeping children in foster homes, group homes and
inst i tut ional feci l i t ies.

The growth in maintenance expenditures is the result of an increasing number of children-in¬
care. Since 1994/95 the rate of overall growth has been increasing rapidly, pushing the average
annual growth over the 5years to 9.2%. Since 1996/97 the average annual growth of children
in care has increased to 12.7%. This increasing rate of growth may be linked to the number of
new agencies becoming operational during the last three years. As well, there does not appear
to be offsetting declines in provincial children in care cases funded by DIAND.

C h a r t 6 B

First Nat ions Chi ldren-in-care 1994/95-1998/99
(with the exception of Ontario)

The average annual growth in total maintenance expenditures made by DIAND for both
agencies and provinces has been 7% since 1994/95. This 7% growth in maintenance
expenditures is made up of a20.0% increase in agency maintenance expenditures and adecline
of 9.4% payments to provinces for maintenance.
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By 1998/99 maintenance expenditures were 99.9% of operations funding for FNCFS. As the
majority of First Nations communities are now being served by an FNCFS agency or have an
agency in adevelopment phase, operations funding is not expected to continue to grow
significantly and will level off in the near future. Because of this levelling off, total naaintenance
funding wiU begin to exceed operations funding in 1999/2000 and continue to grow in
proportion of operations in future years.

It is not imprudent therefore to assume that acontinuing steep growth in annual spending will see
total maintenance expenditures doubling well before the end of the decade if no changes are
made to the policy.

C h a r t 6 C

Percentage of Total Days in Care by Type Of Care 1994/95-1998/99
(With the Exception of Ontario)

Operations costs of FNCFS agencies include staff salaries and benefits, travel, administration,
financial and accounting support, prevention services, protection services, recruitment and
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training of community resources, board and Elder expenses, research, planning, program and
policy development, legal services, and staff training and development There is ik) adjustment
in the formula for cost sensitive items, increases in volume of children in care or new programs
introduced by the provinces.

The funding formula provides some recognition for remoteness but it was consistently criticized
by agencies as not being realistic for child wel&re purposes. The remoteness formula was
developed by DIAND for Band support funding. It measures the distance fiom the First Nation
to the nearest service centre. FNCFS agencies are required to transport children and their
family members oflen to treatment resources that are only available in provincial capitals or
major cities

There are two simple acyustments that could be made to adjust the formula. The first would be
to consider adjusting the amount provided to each organization upward at least for file smaller
agencies. Asecond method would be to introduce amethod of weî iting the per capita
amounts for agencies serving smaller populations.

The most contentious issue for FNCFS agencies is the definition and fiie method of funding
maintenaiKe costs. One solution would be to define maintenance and its corresponding funding
method, which could be directly linked to provincial legislation, policies and practice standards.

Operations Formula

The national policy, as written, allows for limited capacity to acyust the formula to local
circumstances. However, the policy when implemented deviates considerably from region to
regioiL This deviation occurs to allow for circumstances that were established prior to the
implementEition of the directive, to align the directive to match provincial legislation, policy and
practices, and to fin definifional vacuums. This phenomenon is not necessarily formally ̂ jproved
by DIAND. It is also not equitably or consistently applied. Furfiiennore it is not necessarily
consistent with the intent of fire policy nor does it always sigjport sound social work practice.

The operations formula was originally structured to provide funds for afixed amount per agency
for core administration, remoteness, ccuranmuty participation, prevention, as well as protection
and adoption services. The formula is primarily based on the 0-18 on reserve population. The
population base is the only factor that is automadcaJly a< ‘̂usted each year to reflect changes in
the on reserve population as recorded by Lands Revenue and Trusts as of December the
previous year.

There are no routine price adjustments incorporated in the operations formula. There appears
to have been no price adjustments to the fiamula since the 1994/95 fiscal year.
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Adjustment for Remoteness

Program Directive 20-1 provides an ac^ustment to the operating budget of each agency based
on the averaging of the remoteness of each member Band of the agency. The &ctor is
composed of: “$9,235,23 Xaverage remoteness factor +$8,865.90per member Band X
average remoteness +$73,65 per child Xaverage remoteness factor".

n

The remoteness factor used in the operations ibnnula for FNCFS agencies is the same
remoteness &ctor as is used for most Band activities. The remoteness formula attempts to
compensate agencies for travel based on flieir relative distance to aservice centre.

n

The Band Siqiport remoteness ̂ or defines aservice centre as: n

Acommunity where the foDowing services are available:
stqjpliers, material and equipment (i.e. construction, office, etc.)
apool of skilled and semi-skilled labour
at least one financiai institution (le. bank, trust company, credit union);

a) n
b)
c)

and where the following services would typically be available:
Provincial Services (i.e. Health Services, Community and Social Services,
Environment Services)
Federal Services (i.e. Canada Post, Employment Centre).

a)

b)

The policy goes on to say that; ** AService Centre is defined as nearest location to which a
Band must refer to gain access to government services, banks and suppliers.’* There are four
distinct Zones. Zone 1is when aBand is located within 50 km fiom the nearest services centre
with year-round road access. Zone 2is where the Band is located between SO km. and 350
km. fiom die nearest service centre with year-round road access. Zone 3is defined as where
the Band is located over 350 km. fiom the nearest service centre. Zone 4is where the Band
has no year-round road access to the nearest service centre. Each Zone has afour-point scale
of numeric values that further classifies Bands.

FNCFS agencies indicated diat they all thought that an ar̂ ustment for remoteness was
necessary. However, the method for calculating the additional travel costs of greater isolation
was thought to be not well suited to child welfere services. The definition of aservice centre was
not reflective of die fact that FNCFS agencies have to travel to large provincial cities to access
support services for dieir children receiving care. Agencies serving communities in northern
communities have long distances to travel to access, for example, apsychiatrist, psychologist,
speech or language therapist, etc. for special needs children who may be mentally and/or
physically disabled This also includes access to specialized residential resources. In addition
costs for family members, caregivers, and staff to travel was another problem.
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Provinces use different funding models than Directive 20-1. Generally DIAND and Provincial
depaitmenis/ministiies are funded based on ablock methodology from Parliament and
Provincial Legislations. Annual budgets are developed and approved by these boc&s and then
departments are expected to live within the limits of the resources they are provided. They do
have varying degrees of ability to move money fiom one “envelope” to another for example but
not to use c^)erations funds to support maintenance expenditures. The scale of most
departments is much larger than FNCFS agencies. Federal and provincial departments also
have an established system of getting adjustments to budgets mid>year if necessary to cover
rising or unexpected costs. Provinces that delegate service delivery responsibility to community
child aiKl family service agencies have developed historical funding bases and increase levels
over time by balancing budgetary capacity with increased demands tor service.

DIAND has been limited to 2% budgetary increases feu* the department while expenditures for
FNCFS agencies have been rising annually at an average rate of 62%.

Provincial levels of funding

Differing legislation» funding, and management and program delivery regimes tor each province
further complicates the inherent variability in the basic language used by agencies, regions and
provincial ofBcials. This creates alack of consistency in provincial intormation.

Funding data for specific programs delivered by line dq>artments often do not include
proportional costs for items such as capital, vehicle operating costs, accommodations costs
(both office and program), information systems development and maintenance, legal
represeruation, human resources, finance and payroll, communications, central policy, research
and program support and inter-governmental relations, hi many cases special operating
agencies such as public service commissions, otiier departments such as justice departments,
and crown corporations such as property management organizations, provide these types of
sî orts to line dqiartments of social services. All the proportional costs of these activities must
be included in provincial expenditures on child welfare services, in order to make con̂ arisons
witii FNCFS agencies since these costs appear to be defined as operations costs within the
scope of 20-1 funding for FNCFS agencies.

Any comparison of operating expenses must also consider the scale of operations. Provincial
governments possess alarge infiastnicture that is capable of underwriting many of the costs of
the child welfare system indirectly. FNCFS agencies do not possess this infiastnicture. Agency
data reported to DIAND for fiscal year 1998/99 indicates agencies have on average 6.8% of
their on-reserve child population in care. The most notable difference between FNCFS
agencies and their provincial counterparts is toe higher percentage of First Nation childroi in the
care of FNCFS agencies.
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Abroad based approach is to compare the cost of each child in care can be derived by dividing
provincial and DIAND total expenditures by the number of children in care as of March 31,
1999. The following table offers that comparisoa

n

Table 6.2
Annual Cost of Child in Care -DIAND and Provinces

As of March 31,1999

nCHILDREN IN CARE
MARCH 31 .1999

T O T A L
E X P E N D m J R E S

J U R I S D I C T I O N A N N U A L C O S T P E R
C H I L D I N C A R E

N o v a S c o t i a

6 1 2 $17,132.8 $27,995
1906 $98,939.1 $51,909 n

$858,200.0 $68,711O n t a r i o 12490

3 4 2 8 $109,630.6 $31,981Man i toba
S a s k a t c h e w a n 3 0 3 0 $96,4683 $31,838

6 6 2 9 $291,427.0 $43,962A l b e r t a I

9 8 1 3 $533,147.0 $54331B r i t i s h C o l u m b i a 2

6 8 9 5 $34,600D I A N D $238363.8 1

$44,390Average [ _ _ _ _ _
Data Source: Federal/Ptovincial Woridng Group, DIAND HQ

DIAND expenditures per child are the fourth lowest of the provinces listed and $9,970 or 22%
lower than the average of the provinces listed.
The nahonal average that includes DIAND average annual growth rale is 12.0%. DIAND's
average growth rate is 6.2. The national, including DIAND, average growth rate in the number
of children in care over the past five years is 8.2%. DlAND's annual growth rate for the same
period was 9.6%.

r

In summary, it is virtually inqx>ssible to make an accurate comparison of the level of tunding
due to tile: veiy different systems of service ddivery, very different scales of economy, vastly
different social and economic conditions; differing historical and cultural value bases; and the
absence of reliable data.

I

The avera^ growth rate of expenditures by DIAND is lower than die average of the selected
provinces reporting that data and DIAND combined, while the rate of children coming into care
in the DIAND funded system is growing at afester rate dian the average of the selected
provinces and DIAND combined.

The average per capita per child in care expenditure of the DIAND funded system is 22%
lower than the average of the selected provinces.
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And finally, studies suggest that the need for child welfere services on reserve is 8to 10 times
than off reserve.

Block Funding

Aclear understanding of how the block is defined is required in terms of: how the base
budgetary levels are established; what conditions give rise to adjusting the base during the five
year agreement; what is the surplus retention policy; how are die budgetary levels established
when it comes time to renew the agreement; how are the rate increases, and new program
federal and provindal initiatives calculated as ar^ustments to the base. Adefinition of
exceptional circumstance and dispute resolution mechanisms would also have to be defined if
agencies wish to consider block funding for mandated child and fiimily service program
reqxmsibili^.

The advantages of block funding to agendes is the increased flexibility to set priorities for
service delivery. The advantage to the department is increased predictability of cash flow over
the life of the agreements.

The disadvantage to agencies is the fixed level of funding based on historical levels that may not
adequately reflect future demand for service.

There are 14 pilot funding projects in five different regions. Further research and review of
these pilots may provide some further insight into the advantages and disadvantages of each
mefixxl of funding.

Maintenance Funding and CFA’s

There appears to be consistency across the country in die application of the formula for
operations and the reporting requirements of the CFAs, Directive 20-1, and the First Nations
National Repotting Guide. There is considerable variance in the definition of maintenance fiom
region to region.

The least consistency shows i?) in the use of atripartite forum. The Directive states that “each
region will initiate aregional tripartite panel or committee, conqxised of representatives of
DIAND, FNCFS organizations and the province, to review program objectives, the
development of hidian standards, and to be avehicle for ongoing discussions on issties of
regional concern.” There ̂ jpears to be many issues of policy, program, and practices that are
resolved by these forums in the locations that have active tripartite forums. Nova Scotia, for
example, appears to have apositive forum.
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Economies of Scale

The fixed amount per organisation serving a0-18 on reserve population of at least 801 is
precisely $143,158.84 (s. 19.1 (a)). There is no adjustment upward to accommodate agencies
serving large populations. There is an â 'usfment downward by 50% for agencies serving on-
reserve populations between 501 and 800. The formula is reduced by another 50% for
agencies serving on-reserve 0-18 populations between 251 and 500. Agencies serving on-
reserve populations less than 250 are not eligible for this core administration funding.

n

The per-organization amount, according the DIAND document CMd and Family Services
Costing -Bottom Up Approach, was intended to cover the costs of the Director’s salary,
benefits and travel, secretarial and financial support, evaluation, audit, legal, resource training
and on-going development The per-Band amount was to be used for the costs of aBoard of
Directors, and costs for local and Elders committees. The per-child component was intended
to coven service purchase, family protection and support child cate staft resource workers,
prevention workers, supervision, support staff, emergency services, on-going training, and staff
travel, benefits, and administration.

n

r '

The formula does not provide arealistic amount of per organization funding for agencies serving
small on reserve populations. Agencies serving an on reserve 0-18 population of less than 801,
and particularly those tiiat are serving even smaller populations the formula did not provide
realistic administration support

r

An alternative approach to improve the responsiveness to the smaller agencies would be to
develop aweighting fector for the per child calculation. Directive 20-1 now provides the same
per child rate regardless of how large the population being served is. Suppose the per-child
rate for the first 250 children was greater than file second 250, which was greater than the next
250, etc. hi this maimer smaller agencies would receive agrea^ proportional amount in
operations funding than larger ones.

n

n

Range of Services

Range of services is defined by each province. That results in ranges of services varying in size
and shape across the country. The operations formula treats all agencies the same regardless of
the range of services expected to be deliveiedby them. It appears then that the operations
formula is assumed to be adequate to cover the costs of any provincially defined range of
services regardless of the breadth and depth of each service and regardless of the range in unit
cost of service delivery. Generally, the issue of range of services requires fiirfiier research.

Size and Remoteness
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The impact of the operations formula on agency ability to deliver arange of services is
compounded by agency size and remoteness. The smaller the agency the more difficult it is to
have the staff size, or level of expertise to provide afull range of saidces. The fewer the number
of staff an agency has, the less the per-staff capacity is to deliver acomparable range of
services. For small remote agencies the provision of acomparable range of services is
considerably more difficult and costly than that of an outside community. It is also more difficult
to attract staff wiffi abroad range of service experience to work in aremote community.

Community Capacity

Social and economic conditions on reserve have not improved for decades as was described in
chapter two resulting in First Nation child wel&ie expenditures which continue to grow
correspondingly. Directive 20-1 does not clearly address how FNCFS agencies are supposed
to cope with poor social corxlitions in communities, which most significantly contribute to the
hi^ demand for services.

The questions of optimum peculation base to maximize community c<cacity is lequiied to
balance service delivery and program effectiveness with cost efficiency. Funding needs to be
ar^usted to match the range and level of service to be delivered in First Nation communities so
that they truly meet priority needs. Aprocess is required to assess costs for services so that they
mi^ result in an at$ustment to funding.

The feet that the operations formula in 20-1 is not ar '̂usted in response to the differences in foe
range of services between jurisdictions or aryusted to foe level of authority delegated to
agettoies to deliver arange of services, suggests that foe impact will not be consistent for
agencies, at least at aprovincial level.

The operations formula is not responsive to the size and remoteness of agencies nor their
capacity to deliver aconcarable range of services. The fixed amount per organization in the
formula should be revised to accommodate agencies serving smaller on>reserve populafirais by
using amethod of weighting.

Children in care

The point of financial responsibility for the children transfened fiom one jinisdiction to another is
generally determined by foe criteria “place of normal residence” at the point of prehension as
being on or off reserve. On reserve prehensions are federal/agency repnsibility and
prehensions off reserve generally are considered to be provincial responsibility. There are,
however, foe occasional case transfeta that are complex, or unclear and do not get readily
resolved. These types of cases are handled on acase-by-case basis. Agencies have suggested
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that some form of tribunal would be helpful in resolving financial responsibility in some of the
more complex case transfers.

Management Information Systems for FNCFS Activity

“Indian agencies need information to manage their activities, and to determine service
and training priorities. In addition they need to be able to account to their boards of
directors for their management; The provinces need information to be able to determine
if the child welfare mandate is being fulfilled; The federal government needs the
information to account to Parliament for its expenditures. Andfinally, all parties need
information for planning and review purposes."

n

n

To date, no nadonal system has been developed Each DIAND region de&ults to the
information requirements of DIAND headquarters and attempts to accomiixxlate data used in
each province. As aresult there is considerable variation between DIAND regioiis as to the
quality and quantity of information available. Within regions there also appears to be
considerable variation between agencies in information gathering ca^city.

n

n
Some agencies have developed dieir own stand-alone information systems tailored to meet their
needs. Others ate using provincial child welfare inibnnation systems, either as aparallel system
or as My integrated ofiSces within the provincial government operated network.

f

Many agencies expressed fiustration with regional DIAND r̂ rting requirements that do not
necessarily fit widi their own infijmiation system capabilities. InconqjatibiUty of data often
requires agencies to **massage** dieir information in order to fulfill their repotting obligations.

n

Similar **massagingf* also appears to exist between DIAND regions and HQ. Because regions
have adq)ted some of their repotting requirements to accommodate agency ratting concerns
discussed above and to be conqntible witii local provincial practices, regions appear to have
some difficulties in forcing te^onal, agency data into national reports.

n

This can and does lead to inconsistency and inaccuracy of data. In some instances this data
variance can have significant effects. Without aconcerted effort within some type of tripartite
process to develop acoherent national information gathering protocol, it will remain impossible
to analyze caseload trends and forecast e;q}enditures.

n
i

S U M M A R Y

It is most notable that this review found foat the child welfere service system in Canada,
irxjluding DIAND, the provinces, and agencies was virtually impossible to compare. Provinces
have different legislation, different ranges of and emphasis on discreet services, arul different
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field practices and standards. The DIAND system in contrast fimds agencies based on one
formula for operations which is ̂ lied across the country with modest flexibility to allow for
differences in provincial legislation, agency and community circumstances, or levels of delegated
authority.

FNCFS agencies expressed concern that the DIAND formula for operations did not treat those
serving small populations and communities adequately. As well they expressed concern that the
remoteness factor in the formula was not realistic for child welfoie s^ces. Anew funding
model recently introduced by the Province of Alberta offered an alternate approach to
addressing the matter of distance between FNCFS agencies and major cities where most
specialized services for children in care are available.

All parties viewed the phasing-in approach of the operations formula as unrealistic. Providing
75% of foe formula in the first year of operation, 85% in the second, 95% in the third and 100%
in the fourfo year of operations was problematic given the expectations on new agencies to
provide afull range of services once they were operational.

Maintenance accounts for approximately 50% of FNCFS program costs. The definition of
maintenance is grossly variable across the country. Furthermore, it appears that the variability
of foe definition of maintenance is the source of much criticism of foe Directive. There is also
general consensus that foe fomiula does not treat agencies serving small populations fairly

In determining how the inter-provincial transfers of childrea in care were funded this was
primarily dealt with on acase-by-case approach to resolve financial responsibility issues. The
most common criterion to determine financial responsibility was the normal residency (on or off
reserve) at the time of apprehension.

Prevention services are in great need in First Nation communities. The disturbing trend of
increased numbers of children coining into care with more complex and costly needs is likely to
continue. Further research must be undertaken to record and replicate best practices of
FNCFS agencies and to develop effective prevention models, which will reduce the incidence
of children being at risk.
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C H A P T E R S E V E N

A N A L Y S I S O F T H E D A T A
r i

The following is the culmination of information gathered through The First Nations Child
&Family Services National Policy Review. It addresses four major themes. These
inc lude:

-Governance and First Nations Child and Family Services
●Legislation, Standards and First Nations Child and Family Services
-Communications and First Nations Child and Family Services
-Funding and First Nations Child and Family Services

Within these four major topics common themes emerged. These themes are listed as the
preface to our analysis of die data:

Legislation and standards vary from region to region resulting in varying degrees
of delegation and legislated responsibilities.

Regional DIAND interpretations of directive 20-1 varies from region to region.

Definitions of prevention and protection services have not been clearly defined in
the legislation across the country.

Reimbursement for maintenance varies across the country.

Agency operations and case management practices are the responsibility of agency
staff under the umbrella of aBoard of Directors. Political leaders maintain an arms
length distance from involvement in daily operations and case management.

Socio-economic conditions of First Nations communities makes it very difficult to
compare with other child welfare agencies in terms of comparable services.

The remoteness factor in the funding formula is not realistic for remote and small
c o m m u n i t i e s .

GOVERNANCE AND FIRST NATIONS CHILD AND FAMILY SERVICES

The Policy Review found diat most governance problems were centered around the issue
of Statutory Responsibility. FNCFS Agencies have certain statutory duties and
responsibilities to fulfill. In some provincial legislation these duties are clearly defined
and in others they are general and broad statements to perform certain service and
provide certain things. The following are the major issues centered on statutory
responsibility:
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What Act iv i t ies are Funded and not Funded:

FNCFS agencies are required to assume avariety of duties under provincial legislation.
The critical issue for some agencies is that DIAND makes the determination of what will
and will not be an activity to be funded at real costs and what activities will or will not
form part of the overall operation costs of the agency. FNCFS agencies are concerned
that DIAND makes this determination without proper consideration for the statutoiy
responsibilities that the FNCFS agencies assume.

The action required to correct this imbalance will be covered more fully in the analysis of
the review of funding. However, certain themes are important to statutory responsibility:

There is aneed to adapt policy to local conditions. This can be included in
anational framework with regional adaptations. This can be accomplished by
working with regional committees -First Nation Directors, DIAND and the AFN
to identify issues that are unique to each region.

DIAND funding officers need aclear national perspective that is clearly
communicated to the regional level. Each region needs to be given amandate to
review the issues and meet nationally to form anew national perspective.

Funct ions and Dut ies are Unclear:

The duties of the different agencies providing services is unclear across the regions. For
example, in Manitoba and Saskatchewan the DIAND Region acknowledges that their
requirements are inconsistent, especially in the area of prevention. Other agencies have
astatutory responsibility to provide prevention and support services in order to avoid
placing achild in care while these two regions assume responsibility only after the child
is in care. In any event, all DIAND Regions consistently treat these activities
operational e}q)enses that are factored into the FNCFS Agencies regular activities. This
practice penalizes those agencies that believe more funding should be used for prevention
and support services. These agencies run the risk of not being able to provide other
required services:

The action required should focus around finding clear definitions and duties for
services, especially prevention. There needs to be areinstatement of prevention
programming and funding for these programs.

Prevention and other funding issues will be covered in the analysis of funding. However,
prevention is one example of how the functions and duties of the FNCFS agencies
unclear and have adramatic effect on statutory responsibility.

a s
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Governing Body:

From the data gathered it would appear the Governing Body is in need of further
clarification regarding statutory responsibility. In all cases where the First Nation Chief
and Council is the governing body, there is an arms length relationship between the Chief
and Council and the FNCFS agency in reUtion to case management activities. In some
cases the Chief and Council are involved in some administrative matters involving work
plans and financial planning, however, there is aclear indication that the Chief and
Council are not involved in day-to-day administration of the FNCFS agencies. In other
cases, there is First Nation policy directing the Chief and Council to not be involved in
the administrative and case management functions of the FNCFS Agencies. Certain
action needs to be taken to clarify the statutory responsibility of the governing body:

There is aneed for clear definition of activities of the Governing Body. The Chief
and Council are the local officials and need to be recognized as the local
authority. This will create accountability back to the community. Funding
agreements should be signed acknowledging the authority of the Chief and
Council to mandate to the Agency. However, Chief and Council must be arms
length from the day-to-day administration. DIAND also has to be at arms
length.

Board o f D i rec to rs :
r »

The data indicated where the Board of Directors is the governing body of the FNCFS
agency, the final decision-maker for administrative and case management matters is the
Executive Director of the FNCFS agency. There is also aclear intention among FNCFS
agencies to keep the Board*s role limited to long term strategic planning, development of
policies and procedures, and providing broad guidance and direction. In all cases the
Board has no involvement in the Administration or case management of the FNCFS
a g e n c y.

In all FNCFS agency situations, there is in effect of an arms length relationship
established between the decision maker for the agencies on Administrative and case
management matters and the political body of the First Nations. With this in mind the
following actions should be considered:

Board of Directors should set out the function and duties and they need to clarify
roles and responsibilities within the FNCFS Agency. For example, they need to
clarity the relationship between program. Agency and Chief and CounciL

FNCFS directives should include the following items- Should encourage not
discourage tribal grouping, and support governance mechanisms of local
agencies and First Nations.

I
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Acode of conduct needs to be established for Chief and Council and the Board
of Directors regarding conflict of interest

Establishment of aLegal Entity:

Directive 20-1 does not require First Nations to establish aseparate legal entity for it’s
Child and Family Service organization. Some provincial legislation requires FNCFS
agencies to incorporate under the Act and t) take on aseparate status from the First
Nation. This requires the following action:

In some regions, agencies are required to incorporate under the Child and Family
Services Act as aseparate legal entity may be required. This is regionally
driven and should have various options with aframework to support this principle

Role of Elders in FCNFS Agencies:

From the agencies surveyed it appears fliat there was aminimal involvement of Elders in
agency activities. Some have requirements that Elders must be represented in local
communities, others have Elders as advisors to Boards and staff. There needs to be a
strengthening of the role of Elders in FNCFS agency governance.

Reporting:

In some cases the reporting procedure required the individual delegated staff member of
the FNCFS agency to report as often as requested by the Director (provincial
representative) and to accept the Director’s mandates. The agency staff person is also
required to provide, on amonthly basis or periodically, alist of the children receiving
services from the FNCFS agency.

In contrast, other FNCFS agencies and the provincial government mutually provide
information as to the type and volume of services, identifying information on the children
maintained in care and other ancillary information as required by DIAND so that funding
can be provided. This creates inconsistency in reporting requirements to the
provinces. And, even though reporting to DIAND follows the National Reporting Guide,
there are no standard mechanisms for First Nations agencies to report internally:

Standardized reporting needs to be tied into Management Information Systems
act iv i t ies.

An overall systematic mechanism is needed for reporting.

1 0 3
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Qualifications of Staff:

Most agencies are expected to hire qualified staff to carry out child protection services
and in many cases this is extremely difficult. The number of employees hired direedy
corresponds to the number of First Nations served and geographical locations of First
Nations served by the agency. The majority of employees are caseworkers, social
workers, and family service workers who cany the caseloads of the agencies. Agencies
with larger populations report larger numbers of support staff and management. Agencies
with smaller populations report small numbers of staff resulting in duel responsibilities of
staff. Action required in upgrading the qualifications of staff are as follows:

First Nations Child and Family Services governing bodies should determine
the level of qualifications for staff they wish to hire. This should be aFirst
Nations responsibility.

Staff need professional qualifications and funding should be provided for
training, maintaining and recruiting staff.

There is aneed to clarify the difference between provincial and First Nations
qualifications for hiring staff.

There is aneed to look at benefits packages, salaries and First Nations
licensing of social workers.

i f

n

n

E v a l u a t i o n s :

Some provincial legislation creates circumstances for the FNCFS Agencies that are
inconsistent with DlAND’s funding policy regarding evaluation requirements. DIAND
only provides funding to Agencies for 3year and 6year evaluations, however, provincial
legislation requires on-going evaluations. This requires aneed for acritical review of
evaluation practices, case reviews and other management oriented reviews.

LEGISLATION &STANDARDS AND FIRST NATIONS CHILD AND FAMILY
S E R V I C E S

Legislation Similarities:

The provisions of provincial territorial child and family services legislation must include
provisions for voluntary agreements, court procedures, review and appeal, services to
children and families, cultural considerations and other key provisions:

Flexibility needs to built in to allow First Nations to function and be responsive to
emerging trends.
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New funding mechanisms are also needed. The current fonnula restricts
flexibility. For example, there are problems with restorative justice. DIAND
needs to be responsive so children are not removed from their homes if other
alternatives exist.

Restorative justice model needs to be investigated and utilized. It does involve
other parties and departments therefore linkages are needed.

Avariety of options are needed in the policy via funding and flexibility. There
needs to be options t> in-care. Avariety of ways to fund programs other than
maintenance and operations need to be found.

Fully Delegated Service:

The Acts of all provinces/teiritory except Newfoundland and Labrador, Quebec and
Yukon provide for the creation of fully delegated service child and fhmily service
organizations. Quebec has indicated that its Act will be amended in June 2000, to provide
for legislation for the delegation of full statutory responsibilities to FNCFS agencies:

No Conc ise Defin i t ions :

Provinces/teiritoiy do not offer concise definitions of ‘children in need of protection,* but
the legislation lists conditions that are deemed to place achild in need of protection.
There is an overall consistency in die kinds of situations described. No province/territory
makes aclear distinction between prevention and protection services in their Acts or
standards. While broad distinctions may be drawn between the focus and methods of
each, the services are not mutually exclusive and they should be regarded as acontinuum
of activities that blend into and overlap with one another. Where these services are
extended to children in care and their fiunilies, DIAND should consider fimding them as
maintenance services, rather than as operational funding.

20-1 Consistency with Provincial Legislation:

Directive 20-1 reflects the spirit and intent of Nova Scotia, New Brunswick, Alberta and
British Columbia legislation. The legislation of Newfoundland and Labrador, Prince
Edward Island and Quebec is inconsistent with provisions of the directive. Some aspects
of the Yukon legislation are inconsistent with the content of Directive 20-1. The Province
of Quebec has indicated that it will enact an amendment to the Youth Protection Act by
June, 2000 that would enable the delegation of statutory responsibilities and powers to
First nation agencies in amanner that would be consistent with the intent of the directive.

The directive is too narrow and does not reflect the spirit and intent and no
change mechanism is included in the directive.

There are sections of 20-1 that should be eliminated.
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20-1 principles need to reflect seif-governance and to woric with First Nation
leadership to support that end.

Fi rs t Nat ion Standards Are Not Inc luded In Prov inc ia l S tandards:

First Nation service standards have been incorporated into provincial standards only in
British Columbia. There has been no changes in provincial standards as aresult of
provincial reviews that are incompatible with Directive 20-1 or that have had significant
impact on Newfoundland and Labrador, Nova Scotia, Quebec, Ontario, Manitoba,
Alberta or British Columbia agencies. In New Brunswick and Saskatchewan, changes
have recently occurred which place additional burdens on agencies with inadequate
funding. In regions where FNCFS full-service agencies have been established, there is
either complete or substantial compliance with Directive’s requirements:

There needs to be an ongoing capacity process that can reflect the ongoing
evolution of policy.

The way First Nations do business is different from the province. There needs to
be the ability to develop standards and they need to be tied into the long-term
vision of jurisdiction.

Constant resourcing is needed for First Nations standards development.

Compliance infers that First Nation compliance is voluntary. There needs to be an
assertion as to the viability of compliance for First Nations. Possible First Nation
run compliance review process may be in order.

n

n

Aclear definition between financial audits and case management assessment
is needed

Anational body to develop acompliance review process or framework is
needed.

Ins t i tu t iona l Care P lacements :

Institutional care placements are made directly by FNCFS agencies in Nova Scotia, New
Brunswick, Manitoba, Saskatchewan, Alberta and British Columbia. In other provinces
they are either provided directly or integrated with provincial institutional care services.
Identified problems include long distances between home communities and facilities, out-
of-province placements, shortage of bed spaces, restricted choice of facilities, occasional
language difficulties, maintaining family/community ties and reintegration of children:
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There needs to be aclear understanding of institutional care.

Capacity building is an issue and training and retraining people needs to be a
major component.

There needs to be cross over with Medical Services so First Nations can access
money from this organization. Institutional care is reimbursed in some regions
and not in others.

Tripartite and Bilateral Agreements:

Tripartite and complementaiy bilateral agreements consistently comply with the
requirements of Directive 20-1 that agencies follow provincial or First Nation service
standards. Possible exceptions are agencies which have established dieir own service
standards or others who conduct their own program under aband bylaw and acase-
management protocol with the province:

The issue is compliance versus creativity in programming. How are self*
governing agencies treated and as agencies how lave they evolved in sharing of
resources and power through tripartite and bilateral agreements?

Dispute Mechanisms:

There are formal mechanisms in place to resolve differences in interpretation of
legislation and standards in Nova Scotia agreements, most Alberta agreements and the
British Columbia Delegation Enabling Agreements. Infoimal arrangements for resolution
of differences exist in Newfoundland and Labrador, New Brunswick, Manitoba, and
Saskatchewan. In Quebec and Ontario the province has exclusive responsibility for
interpreting legislation and standards:

Aregional table process is needed to discuss this issue and come up widi an
action plan.

Labour Codes, Certification and Qualiflcation of Staff:

Directive 20-1 does not set out any specifications or guidelines concerning labour
codes, professional certification or educational standards for FNCFS agencies. First
Nations standards and practices vary considerably from one province to another:

Acomprehensive technical and support staff is needed in addition to
administrative staff.
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AFirst Nations controlled regulation entity is needed for oversight of First
Nation professionals to license, certify and discipline our own professionals.
The provinces need to recognize there is acultural benefit of allowing people to
work adifferent way despite qualifications requirements.

,1 I

nC O M ^ ^ N ^ C A T I O N S A N D F I R S T N A T I O N S C H I L D A N D F A M I L Y S E R V I C E S

Communication Strategies:
n

In virtually every area of communication and program delivery, FNCFS agencies have
developed different approaches to dealing with their communities, fellow service
providers and governments. Any future communication strategies will need to consider
those regional differences. There is aneed for the following.

DIAND needs to respect the civersity of FNCFS agencies while documenting
overall best practice models for sharing.

There is aneed to develop anational framework related to functions for First
Nat ion communicat ions.

Community Involvement:

Community involvement and outreach is akey ingredient of communications for FNCFS
agencies. Almost two-thirds of the agencies surveyed had community members active in
the development of their programs. Elders figured prominently in that involvement:

There needs to be acontinuation of community involvement and imderstanding
in the whole process. This requires knowledge of how to commimicate witii
community members.

Education and awareness of programs impacts on agency staff cost factors. This
needs to be communicated.

n

r »

There needs to be aformal recognition of Elder service and counsel to FNCFS
agencies. Resources (human and financial) are required to address these activities.

Contact Within the Community:

There are two main means of communication within the communities; written notices and
direct contact through meetings, forums etc. Little use is made of media or electronic
communication. This is possibly due to unavailability of resources:

There needs to be an effective communication plan identified and funded. This
can be used as aguide for First Nation and regional use.
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There needs to be the production of annual reports and they need to be
communicated to the community.

Communication needs to relate to Management Information Systems activities
as there are several overlapping activities.

There needs to be ahosting of ageneral meeting for 2*way communication on
an annual basis.

Lack of Resources:

The main challenge for agencies within conununities, and this applies to First Nations
governments as well, appears to be attempts at cooperation and understanding. Alack of
resources is also aproblem but agencies need to reach their grassroots community clients
and have their programs understood:« * »

There needs to be collaboration between groups. Linkages are important and
should be improved.

Atripartite process needs to be developed and formal agreements entered into
with other departments, organizations and agencies.

20-1 Policy Directive:

Policy Directive 20-1 is not well viewed by FNCFS agencies. There is abasic lack of
fimding for child and femily services. Most FNCFS agencies find this funding problem
makes communications initiatives more difficult. Agencies do feel, however, that they do
not have areal voice in how the directive is applied:

Anew policy needs to emphasize communication and needs to make it an
important part of reporting to communities and partners. With this in mind
reporting and networking are needed in acollaborative way.

i m

FUNDING AND FIST NATIONS CHILD AND FAMILY SERVICES

Use of Terminology:

The program directive 20-1 provides anational framewoik that relies on provincial
legislation. The policy also supports development of a“full range” of First Nation child
welfare services to alevel comparable with provinces. However, provinces do not
common hgislation, program descriptions, expenditure categories nor do they define
collect case data in acomparable manner. Therefore, to apply anational directive to
provincial legislation-based activities requires all three parties (Agencies, regions,

u s e
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Provinces) to adapt the policy to fit local conditions. Consequently, the terms used in the
national policy are interpreted variously at the field level across the country. Action needs
to be taken in the following areas:

There is aneed for anational frame work with regional adaptations so local
conditions are not compromised.

n

Funding officers need training to understand FNCFS agencies dynamics play
aclear national policy perspective that is clearly communicated at the regional
level.

I \

There is aproblem with regional disparities that needs work from regional
committees -First Nation Directors, DIAND, AFN, to identify what are the
needs and possible solutions for each region.

n

Interpretation of National Policy:
! I
ISome terms used in Directive 20>1 are not defined explicitly. Even after the ten years that

20-1 has been in place, the fundamental question of what is in the operations formula and
what is the definition of maintenance persists. Answers to these questions have been
provided by department officials but have not always been consistent at anational level
over time or to the mutual satisfaction of all parties at the regional level. When there has
been aneed to clarify or refine adefinition of aterm that is not sufficiently explicit, one
or more parties have created their own definitions. This practice has result̂  in the
development of apatchwork of wide diversity in definitions from region to region.

As with any policy, there are those who appear to use policy definitions as rules and a
basis to control expenditures. Others view policies as guidelines and abasis to fulfill the
goals and intent of the policy for designed, controlled and managed services. The
disparity in definitions has become an issue for those parties who think that they are not
well served by the definition and look to anational policy for equity and consistency.
There can be consequences in case practice that is less than desirable from the
perspective of “best interest of the child” if there is no fundamental conq>arability hthe
definition of terms. Interpretation of national policy should be augmented in the
following ways:

There are gaps in the operations formula and clear definitions need to be spelled

n

o u t

Aprovincial process needs to be implemented for the definition of maintenance.
This should include the provinces in the definition of maintenance.

There needs to be aclarification of key terms that are interpreted and applied
nationally.
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Comparable Range of Services:

The intent of Program Directive 20-1 was to provide funding to FNCFS agencies at levels
that would allow FNCFS agencies the ability to deliver arange of services comparable to
that extended by provinces “in similar circumstances.” The directive is not clear on what
basis services were comparable or what are similar circumstances. The history and socio¬
economic conditions on reserve are considered by numerous studies to be extraordinary
using any social* health or economic indicator. It is difficult to produce similar
circumstances off reserve.

Similarly* the policy supports the development of First Nation designed* controlled and
managed services. The closer this goal is to reality* the less comparable services will
ultimately become. The goal of comparability* particularly without adefinition that can
be measured at least annually* may not be practical. The difficulty rests with the
incomparable form of data currently being controlled by the entire Child Welfare system.
In response to this the following action must take place:

There is aneed to do things differently at the First Nation level because of
unique needs* however* services must be at par with conventional programs.

There has to be aframework that allows for changes and consolidating
integration of services. Within the framework acontinuum of services must exist
from region to region.

There is aneed to reflect Section 15 of the Charter re: spirit and intent of equity
and Section 35 in the long-term vision of the program.

Target Population:

The subject of target population for FNCFS agencies was an imanticipated funding issue.
The operations formula is based on the 0-18 aged registered on-reserve population as of
December of the previous fiscal year. The program directive does not explicitly state
what the target population is for the agency. One must assume the intent of the directive
is to serve the entire reserve registered population at aminimum. However* there are non-
registered children and adults living on reserve who may need child and family services.
The proportion of non-registered population varies by community. Therefore agencies
serving large non-registered on-reserve populations are inequitably treated since the
formula does not take the total target population into account

We would observe that adding adefinition of the target population to be served by the
FNCFS agencies would add clarification to the policy. Agencies told us that they
only funded for their own First Nation members living on their particular reserve and
not funded for members of other First Nations living on their reserve yet they
expected to deliver services to all First nations people in their communities. These areas
will require action to address these issues:

a r e
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This area needs further study especially in defining target population.

There is aneed to recognize CFS statutory obligation for services especially
regarding workload, case load especially for noii-registered individuals.

The province. First Nations and DIAND need to determine population then sort
out who will finance what areas.

p

pPhase-In Funding;
) I

There is ageneral consensus that phased-in funding is not realistic and should be
cons ide red fo r te rm ina t ion :

f

Planning and start up operations should be 100% the first year with solid
planning to supplement the fimding.

The problem is in the formula. It does not recognize circumstances or ties to
work load.

Phased in funding should be an optional component.

Remoteness Fac tor : P

There is aconsensus that the current remoteness factor based on Band Support formula is
not relevant for First Nation child and ^ily services where travel involves taking
children or femilies to major provincial cities for services. It is observed that the
remoteness factor could be made more realistic by using the Alberta *cost-of-doing-
business adjustment’ for distances of agencies from major cities:

P
I 1

P

There is aneed to consider alternate ways of funding, including the Alberta
model.

Clinical supervision in some regions needs to be factored in for remote
communi t ies .

P
This factor needs to be re-addressed in the formula.

Technology for remote communities needs to be set up and combined with other
service providers.

There is aneed to work with communities on capacity building.

I

I \
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Caseload Size:

There is no adjustment in the fonnula for caseload size, because the operations budget is
fixed and the maintenance is open-ended. As the caseload rises, agencies have to shift
resources to hire more protection staff and withdraw from prevention activity:

Asegregated budget is needed for prevention services.

Acaseload adjustment must be provided in agency operations budget.

The definition of maintenance needs to be broadened to provide an incentive to
agencies to reduce caseloads.

Amodel similar to the new Ontario model that bases resources on the number
of protection cases, not just the children requiring out of home placements needs
to be applied.

The average cost per caseload needs to be studied on anational scale. This
emphasizes aneed for national standards.

There is aneed to determine the Fi rst Nat ion standard for work load
measurement versus the provincial standard.

There is aneed to look at different models of staffing allocation and weighing of
c a s e s .

Adjustment for New Provincial Programs and Services:

There is also no adjustmeit made to agency operations budget when the provinces
introduce new programs and services. Agencies are expected to have sufficient budgets to
absorb all changes. However, agencies stated that the funding provided by the formula
does not allow them to get ahead of the crisis of scarce resources and high demands for
service. The problem is compounded by high staff turnover brought about by the stress of
the work. Action on new adjustment fetors can be seen in the following:

Need to review programs annually to assess impacts on First Nations. This
continued self-assessment by the agencies will help in adjustment needs before
they occur.

Capacity development and resources are an issue when provincial programs
change because without cjq>acity development and resources the ability to respond
is limited.

There needs to be First Nation representation when provinces plan adjustments
in new provincial programs and services.
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An effective work load measurement is needed. More research work is required
in this area.

Adjustment for Price:

nThe 1989 Bottom-up approach to the operations funding identified inflationary costs
elements. It appears that there have been no price increases to those cost elements since
1994/95 :

There needs to be an adjustment index that reflects the costs of living. The
operations formula needs to keep pace with cost of living.

Adjustments should be factored into the formula for travel and staff salaries. I !

The Role and Responsibilities of Provinces:

The relationships and roles of provinces with agencies appear to be genuinely supportive
at the senior levels. All provinces have entered into agreements with agencies to deliver
child welfare services on reserve. There are ranges of delegation of authority split
between mandated services such as protection and non-mandated services such as
prevention services.
However, the provinces do not consistently apply acase management fee or similar
compensation to agencies for delivering services to First Nation children. Agencies,
individually, are required to negotiate these fees with provinces with var3nng degrees of
success. DIAND pays such afee to the provinces of Saskatchewan and British Columbia.
This is an outstanding issue that should be addressed. Here are anumber of options to
increase involvement by First nations:

n

n
fi

The relationship between provinces and DIAND needs to ensure adequate First
Nation input before issue or program changes occur. There needs to be aclear
process established to guarantee meaningful First Nation participation at the table.
This can be accomplished by establishing FNCFS/DIAND/FN regional tables at
the provincial level to determine engagement of the province.

There has to be some mechanism for adults in need of protection. n
\

First Nations should have access to the same training as provinces. First
Nations should have the option to participate if they desire. More training that is
culturally appropriate is desirable. This should be paid for by the
provinces/territories with the exception of travel.

Tripartite relationship is important. In some regions it is legislated. This needs
to be investigated.

I \

n
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Special Needs Children:

The national data on the care days by type of placement, plotted to show trends over the
five year period 1994/95 to 1998/99, indicates that the use of the higher cost options of
group and institutional care are increasing over time. Many of the agencies are seeing the
demand for high support, high cost services, dramatically increasing due to FAE, FAS
and other medically defined conditions and behaviors. There is every indication that the
trend to higher cost services is likely to continue. Action can be taken to help special
needs children in the following ways:

20-1 does not have the flexibility or provides provisions for funding these high
costs needs. This promotes ahigh number of high cost kids because services
cannot be provided. This has to change

An authentic safety mechanism needs to be looked at to address the potential of
extra costs for services.

There is aneed to highlight the gap in resources that are badly needed to
provide special needs services in areas such as FAS, Spina Bifida, drug abuse
prevention, mentally and emotionally disturbed, etc.

Management Information System for FNCFS Activity:

To date no national MIS system bas been developed for FNCFS activity. Each DIAND
region defaults to the information requirements of DIAND headquarters and attempts to
acconunodate data used in each province. As aresult there is considerable variation
between DIAND regions as to the quality and quantity of information available. Within
regions there also appears to be considerable variation between agencies in information
gathering capacity.

Some agencies have developed their own stand-alone information systems tailored to
meet their needs. Others are using provincial child welfare information systems, either as
aparallel system or as fully integrated offices within the provincial government operated
network.

Many agencies expressed frustration wifli regional DIAND reporting requirements that
do not fit with their own information system capabilities. Incompatibility of data requires
agencies to “massage” dieir information in order to fulfill their reporting obligations. This
can and does lead to inconsistency and inaccuracy of data:

Money is needed to develop astrategic plan for acoherent national information
gathering protocol and process.
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Acase management information system is needed to manage caseload and the
program in general. Acommon base for information management is valuable to
front line workers especially if it is computerized.

n

The First Nations Statistics and Governance Initiative at DIAND in collaboration
with First Nations needs to identify FNCFS data needs. First Nations need to
design, manage and run their own data s>stem. FNFCS fits into this initiative. ! * i

I \

Money is needed for hardware, software and technical expertise to develop
models for data collection. Compatability with other agencies is also needed in
terms of hardware.

Preven t ion Serv ices :

Prevention services are in great need on reserve. The disturbing trend of an increased
number of children coming into care with more complex and cosdy needs is likely to
continue. Further research should be undertaken to record and replicate best practices of
FNCFS agencies and to develop effective prevention models promising to reduce the
incidence of children being at risk. We are ̂ o left with the question as to the merits of
creating aseparate funding line for prevention services. The intent would be to protect
prevention programming from being ravaged by demanding protection cases:

The ability to re-allocate maintenance funds is needed to be used for prevention.
This would help to reinstate and establish prevention programming.

There needs to be an analysis of the historical case average over 10-year period
to establish prevention programs.

There needs to be research around prevention services. There are anumber of
pilot programs underway. This will promote innovative activities.

Alternative programs need to be developed for children at risk. These programs
need amultiyear authority and there needs to be criteria for measurement of
s u c c e s s .

Protective services identifiable to aspecific child deemed to be in need of
protection should be reimbursed under maintenance.

Integration of First Nations Community Health and Social Services:

Human services in First Nation communities are not well integrated consequently,
FNCFS agencies spend excessive energy seeking funds and accessing services for the
children and families they are servmg. Often agencies end up providing or purchasing

/

I \
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services that normally fall into some other organization’s area of responsibility. The pilot
project in New Brunswick on integration may offer some insights to what approach is
effective in making better use of existing community services:

Integrated case practice needs to be promote among health. Elders, educators
and others. Flexibility is needed to trade economies of scale for integration of
services.

Information about services to encourage sharing is needed There is aneed to
support best practice models so eventually they would support new program
development.

An exemption to 20>1 is needed to extend the pilot projects in New Brunswick
on integration of services.

Community Capacity:

FNCFS agencies inherited very challenging socio-economic circumstances for
establishing effective means of supporting families and protecting children. The
incidence of family dysfunction in reserve communities is very high and suggests that
community approaches to healing and the development of positive behaviors must be
supported if diese agencies are to achieve any measure of success. Action needs to be
taken in the following ways:

The challenge to community capacity is funding. Everyone agrees this is
needed yet there is no money allocated for it.

The new policy must not be restrictive to any First nation negotiations in
assuming jurisdiction over child welfare.

Capital Funds for Resource Development:

The Directive 20-1 does not include any reference to capital funds to support the
development of on reserve children in care options or office space:

There is no element in the directive for capital or infrastructure development
especially for remote communities. Money goes to children to support their
fami l ies.

Dialogue needs to take place with various departments within DIAND to pool
resources for institution̂  development

Dialogue with provinces needs to take place on the development of an envelope
of funds to be used for capital development

1 1 7
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There is aneed for youth assessment facilities for holistic service delivery. /

Non -b iUab le Ch i l d ren i n Ca re :

There are case billing disputes that arise between participating parties. Sometimes the
tripartite fonims are used to resolve such issues. In other cases the matter is resolved
bilaterally. However, there are instances when no resolution of the issue is achieved. By
default, agencies are often obligated to cover the costs until the matter is resolved.
Agencies suggest that aformal recognition and forum of redress for this type of dispute
might be beneficial. Action could be taken in these ways;

Aformal recognition and forum is needed for this type of dispute. DIAND
should examine federal/provincial arrangements in place to ensure First Nations
and other provincial agencies are reimbursed.

f

There needs to be aformal mechanism between the parties so no agency has to
absorb the cost

E v a l u a t i o n s :

The Directive provides $30,6000.00 to agencies to conduct evaluations in their third and
sixth year of operations. Evaluation funding should be made available to all agencies
to facilitate the development of best practices in child wel&re service delivery:

Strategy planning should be incorporated to build on areas of strength.

Agencies must be given money for self-evaluation every three years. ) \

Criteria for evaluation needs to be established under anational ftamework.

I \S t a n d a r d s ;

The Directive 20-1 provided one time budget of $1.5 million, expended over fiscal years
1990/91 and 1991/92 for the development of Indian standards for child welfare services
on reserve. Additional funds should be provided to all regions to review standards,
particularly in light of the changes that have occurred in the provinces since 20-1 was
first introduced.:

Funding for ongoing development is needed for amendments to standards.

Funding needs to be made available to upgrade standards every 3years.

There is aneed to correlate First Nation standards with provincial standards.
/ \
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C H A P T E R E I G H T
F I R S T N A T I O N S C H I L D A N D F A M I L Y S E R V I C E S

N A T I O N A L P O L I C Y R E V I E W
R E C O M M E N D A T I O N S

O v e r v i e w

The finding of the National Policy Review resulted in 17 final recommendations related
to the four themes of the study: governance, legislation and standards, communications
and funding. They are as follows:

The joint Steering Committee of the National Policy Review recognizes that
Directive 20-1 is based on aphilosophy of delegated authority. The new policy or
Directive must be supportive of die goal of First Nations to assume full jurisdiction over
child welfare. The principles and goals of the new policy must enable self-governance
and support First Nation leadership to that end, consistent with die policy of the
Government of Canada as articulated in Gathering Strength,

l a .

The new policy or directive must support the governance mechanisms of First
Nations and local agencies. Primary accountability back to community and First Nations
leadership must be recognized and si^ported by the policy.

l b .

The joint Steering Committee recognizes aneed for anational process to support
First Nation agencies and practitioners in delivery of services through various measures,
including best practices.

2 .

Anational framework is required that will be sensitive to the variations that exist
regionally in relation to legislation and standards. Tripartite tables consisting of
representatives from First Nations, DIAND and the province/territory are required to
identify issues and solutions that fit the needs of each province/territory. Some of the
issues that will need to be addressed by these regional tables consist of (but are not
limited to) the following:

3 .

a) definit ions of maintenance

identification of essential statutory services and mechanisms for funding these services
definitions of targpt populations (as well as the roles of federal /provincial /territorial
governments related to provision of services)
adjustment factors for new provincial programs and services -processes for FNCFS agencies
to adjust and accommodate the impacts of changes in programs and services
definition of special needs child
dispute mechanisms to address non-billable children in care
definition of range of services

b)
c)

d)

e)
0
g)

11 9
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h) definition of financial audit and compliance comparability/reciprocity between provincial
and First Nation accreditation, training and qualifications requirements of staff (e.g. licensing
criteria)

DIAND, Health Canada, the provinces /territories and First Nation agencies must give
priority to clarifying jurisdiction and resourcing issues related to responsibility for programming
and funding for chil̂ en with complex needs, such as handicapped children and children with
emotional and/or medical needs. Services provided to these children must incorporate the
importance of cultural heritage and identity.

Anational framework is needed that includes fundamental principles of supporting
FNCFS agencies, that is sensitive to provincial/teiritorial variances, and has mecĥ sms to
ensure communication, accountability and dispute resolution mechanisms. This will include
evaluation of the roles and capacity of all parties.

The funding formula in Directive 20-1 is not flexible and is outdated. The methodology
for funding operations must be investigated. The new methodology should consider factors such
as work load/case analysis, national demographics and the impact on large and small agencies,
and economy of scale. Some of the other issues the new formula must address but not be limited
to are:

4 .

5 . ! \

6.

Gaps in the operations formula. Aclear definition is required.
Adjustment for remoteness
Establishment of national standards

Establishment of an average cost per caseload
Establishment of caseload /workload measurement models
Ways of funding afull service model of FNCFS
The issue of liability
Exploration of start up developmental costs
Develop and maintain information systems and technological capacity.

The Joint Steering Committee found that the funding formula does not provide adequate
resotirces to allow FNCFS agencies to do legislated/targetcd prevention, alternative programs,
and least disruptive/intrusive measures for children at risk. It is recommended that DIAND seek
funding to support such programming as part of agency funding.

DIAND must pursue the necessary authorities to enable FNCFS agencies to enter into
multi-year agreements and/or block funding as an option to contribution funding, in order to
further enhance the ability of First Nations to deliver programs that are geared to maintaining
children within their families, communities and reuniting those children-in-care with their
families. This requires the development of amethodology for establishing funding levels for
block funding arrangements that encompass:

a)
b)
c)
d)
e)
f)
g)
h)
0

7 .

P*l

8.

I \
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amethodology and authority for new and second generation agreements
multi-year authorities for these programs with acriteria for measurement
of success. piAND may need to go to Cabinet to get authority for these.]

An “exceptional circumstances” funding methodology is required to respond to First
Nation communities in crisis where large numbers of children are at risk. Best practices shall
inform the development of this methodology.

Amanagement information system must be developed and funded for First Nations in
order to ensure the establishment of consistent, reliable data collection, analysis and reporting
procedures amongst all parties (First Nations, regions, provinces/territories and headquarters).

a)
b)

9.

10.

11. Funding is required to assist First Nations CFS Agencies in the development of their
computerization ability in terms of capacity, hardware and software.

Funding is required for all agencies for ongoing evaluation based on anational
framework with guidelines to be developed.

DIAND and First Nations need to identify capital requirements for FNCFS agencies with
agoal to develop acreative ̂ proach to finance First Nation child and family facilities that will
enhance holistic service delivery at the community level.

Funding is required for orr-going standards development that will allow FNCFS agencies
to address change over time.

Priority consideration should be given to reinstating annual cost of living adjustments as
soon as possible. Consideration should also be given to address the fact that there has not been
an increase in cost of living since 1995-96.

1 2 .

13.

14.

15.

16. Phased in funding is aproblem in the formula and should be based on the level of
delegation from the province.

An immediate tripartite review (Canada, Ontario and Ontario First Nations) be
undertaken in Ontario due to the implications of the 1965 Indian Welfare Agreement, ciment
changes to the funding formula, and the Ontario Child Welfare Reform.

C o n c l u s i o n

1 7 .

Anew policy to replace current Directive 20-1 (chapter 5) must be developed in ajoint process
that includes all stakeholders and ensures funding support for that process according to the
following action plaiL
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C H A P T E R N I N E
FIRST NATIONS CHILD AND FAMILY SERVICES

N A T I O N A L P O L I C Y R E V I E W
N E X T S T E P S

f

Interim Guiding Principles

LThat the best interests and well being of First Nations children, families and
communities will be the paramount consideration guiding the implementation process,

2, That First Nations CFS programs should be based on First Nations values, customs,
traditions, culture, and governance,

3, That the implementation be conducted jointly by AFN, FN, CFS Directors, Health
Canada and DIAND,

4, That DIAND will place amoratorium on decreases in the amount of funding or
number of funding arrangements for First Nations child and Family Services
Agencies,

S, That the funding be guided by the commitment of First Nations and the Government of
Canada to ensure parity between First Nations child and family services and
provincial/territorial child and family services.
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Consultation and Ratification of National Policy Review

A c t i o n T i m e l i n e s Responsibilities

Delivery of draft final report to Minister of
Indian and Northern Affairs and the Assembly
of First Nations National Chief.

June 30.2000 DIAND and Assembly
of First Nations

Distribution of the draft final report including
addendum to FNCFS Agencies, First Nations,
Health Canada, HRDC and DIAND regions.
Post on AFN web page.

July 15,2000 DIAND and Assembly
of First Nations

Presentation to the DIAND Senior Policy
Commi t tee

July/August, 2000 Co-chairs of Joint
Steering Committee

Presentation to the National Chief and
M i n i s t e r

August 2000 D I A N D a n d A F NfSB l

Presentation of the AFN confederacy meeting September 2000

Presentation to Provincial Directors of Child
We l f a re

October 1-4,2000 All parties

/ m

National First Nation ICFS Conference in
Saskatoon, SK

October 10-12, All parties
2 0 0 0

Distribution of the Report to all Provinces and
Ter r i t o r i es

July 15,2000 D I A N D

Develop apresentation package for the
National Chief and Minister

August 1,2000 A F N / D I A N D

Select adelegation to do apresentation to the
AFN Confederacy meeting and DIAND

^<Jip̂ ĵ eedback resulting from circulation of

August 15,2000

August 15,2000 A F N

Ratification of the Report August 15, 2000 A F N

DIAND approval process Fall Confederacy
Meeting

Sr. Policy Committee

1 2 3
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Implementation Phase:

Maintaining the Partnership
i

ResponsibilityT i m e l i n eR e c o m m e n d a t i o n

P M TJune 30,2000-
naming delegates

Establish an interim national committee
conq)osed of AFN, FNCFS to oversee the
ratification of the National Policy Review and
develop awork plan including the
identification of necessary resources that leads
to the development of anew funding policy.

\

PMT/ In ter im Nat iona l
Commi t tee

July 14,2000Develop aplan of action for those
recommendations assigned ashort-term
implementation date.

PMT/ In te r im Nat iona l
Commi t tee

September 2000Completion of adetailed work plan including:
●Terms of Reference for the National table;
●Terms of Reference for Provincial tables;

deliverables, timeframes and required
r e s o u r c e s

n

Research and Data Collection:

ResponsibilityT i m e f r a m eI s s u e

PMT/ In te r im Nat iona l
Commi t tee

Identifying areas for additional research
arising from the National Policy Review and
develop aplan to conduct further research

Incorporate into die detailed work plan September 2000
(prior to
confederacy) I \
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F I R S T N AT I O N S C H I L D A N D FA M I LY S E R V I C E S
N AT I O N A L P O L I C Y R E V I E W F I N A L R E P O R T

B I B L I O G R A P H Y

LEGISLATION AND STANDARDS

Aboriginal Operational and Practice Standards and Indicator. Aboriginal Operational and Practice
Standards and Indicators Reference Group; October, 1999.

About Children's Services. Government of Alberta; Ministiy of Children's Services; Edmonton.

Agreement Between Moosomin First Nation. Red Phea5ant First Nation, and Thundeichild First
Nation, and Kanawevimik Child and Family Services and Her Majesty the Queen in Ripht of
Saskatchewan. September, 1994.

Agreement Between the Nisga'a Tribal Council and the Director of Child Fanrilv and CnmmnnitY
Services, and Her Majesty the Queen in Right of Canada. May, 1997.

Agreement Between the Knucwentwecw Society and the Director of the Child Family and
Community Service Act and Her Majesty the Queen in Ripht of ranada June, 1999.

Ahtahkakoop First Nation -Child and Familv Services Agreement. March, 1996.

Akamkisipatinaw Ohoflcawasowin Association -Child aiMi Family Services Agreement. 1997.

Annual Report 1996-1997: Manitoba Familv Services. Department of Family Services of Manitoba;
Winnipeg; September, 1997.

( ● f t

Bigstone Cree Nation -Child Welfare Agreement. August, 1993.

Blood Tribe -Child Welfare Agreement. June, 1996.

Canada and Manitoba and Swampy Cree Tribal Council: Child and Familv Services Agreement. June,
1 9 9 8 .

CAS Facts: Recommendations to Support Children at Risk. Ontario Association of Children’s Aid
Societies, Toronto, Ontario; December, 1997.

Child and Family Services Act (R.S.0.1990, c. C.ll). Government of Ontario.

i
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Child and Family Services Act (S.M. 1985-86, c.8 (C.C.S.M. C80)). Government of Manitoba.

Child and Family Services Act (S.S. 1989-90, c. C-7.2). Government of Saskatchewan.

Children and Family Services Act (S.N.S. 1990, c.5). Government of Nova Scotia.

Child and Family Services Expenditures: 1994-95 to 1996-1997. Department of Health and Social
Services; Charlottetown, Prince Edward Island; 1997.

Child and Family Services Statistical Report 1994-1995 to 1996-1997. Federal-Provincial Working
Group on Child and Family Services Information; Ottawa; 1998.

Child. Family, and Communitv Service Act (January 1996). Government of British Columbia.

Child, Family, and Community Services. Government of Prince Edward Island; Health and Social
Services; CharlottelowrL

Child Protection and Foster Care. Goverrunent of Saskatchewan; Saskatchewan Social Services;
Regina. n

Bernstein, Marvin M.. et al. Child Protection Law in Canada: Carswell, Toronto, 1999.

Child Protective Services Policy Manual Department of Community Services of Nova Scotia, Family
and Children's Services Division; January, 1996.

Children’s Act (US. Y.T. 1986, c. 22). Govemmeil of Ihe Yukon Territory.

Children with Special Needs. Government of British Columbia; Ministry for Chfldien and Families;
Victoria. n

Child Welfere Act (S.A. 1984, c. C-8.1). Government of Alberta.

Child Welfare and Family Sumx>rt Act Federation of Saskatehewan Indian Nations.

<-1Child Welfare in Canada: The Role of ProvinciaLacd Territorial Authorities in Cases of Child Abuse.
Ottawa: Federal-Provincial Working Group on Child and Family Services Information, Health Canada,
1 9 9 4 .

Child. Youth and Family Services Act (R.S.N. 1998, c-12.1). Government of Newfoundland and
Labrador.
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Contract Pertaining to the Rendering of Professional Social Services Between Kahnawake Social
Services and les Centres ieuncsse dc la Montereeie. September, 1998.

Core Functions of ChUdren*s and Developmental Services. Government of Ontario; Toronto.
Family and Children*s Services. Government of Nova Scotia; Department of Community Services.

Family and Quldren*s Services.
Whitehorse.

Government of tiie Yukon; Family and Children’s Services;

Family and Child Services Act (R.SJ*.EJ, 1988, c. F^2). Government of Prince Edwazd Island.

Family and Community Social Services. Government of New Brunswick; Healfli and Community
Services.

C « = l

Family Policv in Quebec. Government of Quebec; Nfinist̂  de la Famille et de I’enfence; Quebec.

Family Services Act (S.N.B. 1980, c. F~2,2, ss 1-63,138-143). Government of New Brunswick.

Foster Care Manual Department of Community Services of Nova Scotia, Family and Children’s
Services.

Interim Delegation Agreement Between the Minister of Social Services and Tjike Rabine RanH
November, 1995.

Island Lake First Nations Family Services Agreement. April, 1997.

Kanawevimik Child and Familv Services -Child and Family Services Agreement
I B M

Kanawevimik Guidelines fo Standards Development

Lac La Ronge Indian Child and Family Services Inc. -Child and Familv Services Agreement. March,
1994.

La Politique de la Sante et du Bien-e\K. Ministere de la Sante et des Services snciaiiy;
1992..

Lesser Slave Lake Indian Regional Council Agreement. December, 1990.

Manual of Procedure: Children in Permanent Care and Custody of fee Minister Dqjartment of
Community Services of Nova Scotia, Family and Children’s Services Division; October 1992.
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M«v1ow Lake Health and Social Development Authority Inc. -Child and Family Services Ageement
February, 1994.

Lake Tribal Council and Meadow Lake Health and Serial Development Authority -- Child

and Family Services Agreement December, 1993.

Memorandum of Agreement Respecting Welfare Programs for Indians between Canada and Ontario
(1965^ Ottawa; 1965.

Memoiandimi of Tlnrierstanding Between the Department of Indian Affairs and Northern Development
and the Treasury Board of Canada for the Establishment of aRegime of Increased Ministerial Auflioritv
and Accountability. Treasury Board of Canada; Ottawa; August, 1990.

Miawpukek 1997-1998 Operations Funding Report Conne River, Newfoundland; 1998.

Niha^Tkapmx Child and Family Services -Comprehensive Funding Arrangements April, 1995.

1994-95 Annual Report Alberta Family and Social Services. Edmonton, Alberta; 1995.

1996-97 FinarKial Suminarv: Revenue and Expenditures. Jewidi Child and Family Service; Winnipeg, I

Manitoba; 1997.
m

Nuu-chah-nullfa Tribal Council -Alternative Funding Arrangements. April, 1992.

Nuu-chah-nulth Tribal Council/Canada Financial Agreement. February, 1987.
I \

Onion Lake Family Services Iik;. —Child and Family Services Agreement. 1994.

Our Programs and Services. Government of Manitoba; Manitoba Family Services; Winnipeg.

Pffter Ballantvne Child ami Family Services Inc. -Child and Family Services Agreement. March, 1998

Practice SfandarHs for fiiiflrdianshin. British Columbia Ministry for Children and Families; Victoria;
May, 1999.

I

Practice StandarHs for Child Maintenance Agreements and Orders British Columbia Mtoistry for
Children and Families; Victoria; July, 1999. n

Practice St?mdaidg for Child Protection British Columbia Ministry for Children and Families; Victoria.!
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Practice Standards for Special Needs Agreements. British Columbia Ministry for Children and
Families, Victoria, July, 1999,

Practice Standards for Voluntary Care Agreements. British Columbia Ministry for Children and
Families; Victoria; July, 1999.

Program Directive 20-1. Chanter 5. Social Development First Nations Child and Family Services
(FNCFSJ. Elepartment of Indian Afiaiis and Nordiem Development; Ottawa; April 1, 1995.

Program Standards: Child Protection Standards. Child-in-Care Program Standards. Access and
Assessment Standards New Brunswick Health and Community Services.

Program Standards Manual Child and Family Services. Manitoba Family Services; Winnipeg; January,
S K I

1991.

Ou’appelle Child and Family Services Inc. -Child and Family Services Agreement. October, 1994.

Record of Issues and First Nation Recommendations. National Working Group: First Nations Child
and Family Services; Ottawa; 1994.

Regional Child and Family Service Agreements: Atlantic.

Resolution III-S-3-11-95: Concerning Child Welfare Matters -Canada and Alberta.

Saddle Lake First Nation Agreement. October, 1993.

Saskatchewan Region Comprehensive Funding Agreement: 1999-2000 Generic for First Nation Child
and Family Services Agencies. February, 1999.

Saskatchewan Region Child In Can» Pnliry Maniial Indian and Northern Affeiis Canada

Souamish Indian Band -Child and Family Services Ai |. April, 1993.f S i S n S i i

Standards Ibr Services for Children and Families. Government of Alberta; Edmonton; 1999.

Sto:lo Tribal Council -Service Agreement. April, 1993.

Stonev Tribe nf TnfHans Agreement. February, 1993.

Summary Report Development of Amerindian Standards in Social Intervention. Quebec Native Social
Services Association, Native Consulting Services.; Pointe Bleue, PQ, February, 1992.
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“The Lac La Ronge Indian Band Child and Family Services Inc. -Tripartite Agreement.” 1994.

The Micmac Family and Children’s Services of Nova Scotia -Comprehensive Service Agreement.

The Protocol Agreement Between the Ministry for Children and Families and the Soallumcheen Band
CbunciL July, 1998. f 1

Nicola Valiev Tribal Council -Service Aereemeitt. April, 1994.

The Nisea’a Tribal Council -Child and Family Service Agreement. May, 1997.

Touchwood Child and Family Services Inc. -Child and Family Services Agreement. September,
1993.

Treaty Six. Seven, and Eight: First Nations Child and Family Services Standards. October, 1995.

Tribal Chief Child and Family Services (East) Society AejBement. October, 1996.

Tribal Chief Child and Family Services (West) Society Agreement. October, 1996.

Tsuu Tina Nation —Child Welfare Agreement. September, 1993.

Yellowfaead Tribal Services Agency Service Agreement wifli the Province. April, 1992.

Youth Protection Act (R.S.Q. 1995, c. P-34.1), Government of Quebec.

G O V E R N A N C E

Agreement between Her Majesty the Queen in Right of Canada and the Miawpukek Band.
I

Agreement between Her Majesty the Queen in Right of Saskatchewan and Kanaweyimik Child
and Family Services Inc. m

Agreement between the Touchwood First Nations and the Touchwood Child and Family Services
Inc. and The Government of Saskatchewan.

Agreement respecting Indian Child and Family Services between Ahtahkakoop First Nation and
Her Majesty the Queen in Right of Saskatchewan and Ahtahkakoop Child and Family Services n
I n c . ( \

Canada-New Brunswick-First Nations Family and Community Services Agreement
I \
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Canada-Nova Scotia-Mi’kmaw Family and Children Services Amended Agreement (1997).

Canada -Nuuchannulth Child Welfere Agreement

Conprehensive Funding Arrangement Between Her Majesty the C^en in Right of Canada and
Cree Nation Child and Family Caring Agency.
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Ail of the audit work in this chapter was conducted in accordance with the standards for assurance engagements set
by The Canadian Institute of Chartered Accountants. While the Office adopts these standards as the minimum requirement
for OUT audits, we also draw upon the standards and practices of other disciplines.
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First Nations Child and
Family Services Program
iidian and Northern Affairs Canada

Forsword
T >

Children are among the most vulnerable people in society.
All provinces in Canada have child welfare legislation in place
to protect children from abuse and neglect and to help families

their problems so that children can grow up in asafe home
environment. Where this is not possible, the goal is to find asafe,
permanent home for the child.

The Auditors General of Canada and British Columbia are issuing
separate audit reports to their respective legislatures on the
management of child welfare services, including protection, for
Aboriginal and First Nations children and families. The two audits
were performed concurrently to present abroader perspective on child
welfare services in British Columbia. Our offices shared methodologies
and met jointly with some Aboriginal and First Nations agencies and
other organizations.

The Auditor General of Canada looked at the First Nations Child and
Family Services Program of Indian and Northern Affairs Canada
(INAC) not only in British Columbia, but also nationwide. The audit
covered primarily the management structure, the processes, and the
federal resources used to implement the federal policy on First Nations
child and family services on reserves. INAC funds the operating and
administration costs of child welfare services provided to children and
families ordinarily resident on reserves, as well as the costs related to
children brought into care.

The Auditor General of British Columbia assessed whether the
province’s Ministry of Children and Family Development has the
program design, resourcing, management, and accountability reporting
to deliver effective, culturally appropriate services to Aboriginal
children and families. The Ministry delivers child welfare services
through both mainstream and Aboriginal service teams, as well
as through Aboriginal and First Nations agencies that provide the

■either fully or in partnership with the Ministry. The Ministry
is also responsible for ensuring that child welfare services meet the
requirements set out in provincial legislation.

o v e r c o m e

s e r v i c e s
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The federal and BC governments share similar principles in their
policies for delivering child welfare services, both on and off reserves.
Children and their families are to have equitable access to comparable
services that are effective in meeting their needs. Where Aboriginal
children, including First Nations children, are concerned, the services
are to be culturally appropriate. In addition, both governments support
efforts to have Aboriginal and First Nations agencies deliver the
s e r v i c e s .

Outcomes for children

Nationally, INAC data show that about 5percent of the First Nations
children living on reserves are in care; the Auditor General estimates
that this proportion is almost eight times that of children in care
residing off reserves.

Studies indicate that in British Columbia, an Aboriginal child is about
six times more likely to be taken into care than anon-Aboriginal child.
Of all BC children who are in care, 51 percent are Aboriginal—yet
Aboriginal people represent only about 8percent of BC’s population.
Neither the federal nor the BC government knows enough about the
outcomes. What happens to these children who receive child welfare
services? Are they better off? Our legislatures and Aboriginal and First
Nations communities need to know if the services being provided
make adifference. More and better information on outcomes is
critical to measure the impact of services and to change or improve
them where necessary.

Funding practices

Neither government takes policy requirements sufficiently into
account when establishing levels of funding for child welfare services.
Under federal and provincial policies. Aboriginal children, including
First Nations children, should have equitable access to alevel and
quality of services comparable with those provided to other children.
Funding for the services needs to match the requirements of the
policies and also support the delivery of services that are culturally
appropriate—which is known to take more time and
Current funding practices do not lead to equitable funding among
Aboriginal and First Nations communities.

r e s o u r c e s .
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I

Need for improvements

Although access to good child welfare services alone cannot resolve
of the problems faced by Aboriginal and First Nations children

and families, whether on or off reserves, the services are essential to
protect these children from abuse or neglect. The overrepresentation
of Aboriginal and First Nations children in care—and the indications
that outcomes are poor—call for all parties involved in the child
welfare system to find better ways of meeting these children’s needs.

Our audits have identified anumber of other problems that also
remain to be resolved, in the areas of staffing, capacity development,
and monitoring. We urge our respective governments, working together
and with Aboriginal and First Nations organizations, to take prompt
action to carry out our recommendations.
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Firs t Nat ions Chi ld and
Family Services Program
Indian and Northern Affairs Canada

Main Points

What we examined Under federal government policy, Indian and Northern Affairs Canada
(INAC) is responsible for supporting the provision of child welfare
services for on-reserve First Nations children and families. The
Department provides funding to First Nations, their child welfare
agencies, and provinces to cover the operating costs of child welfare
serv i ces on reserves and the costs related to children brought into
These services are expected to meet provincial legislation and
standards, be reasonably comparable with those provided off
to children in similar circumstances, and be appropriate to the culture
of First Nations people. The policy also confirms the federal
government’s view that provinces have jurisdiction over the welfare
of all children, including those living

c a r e .

r e s e r v e s

o n r e s e r v e s .

The audit examined the First Nations Child and Family Services
Program of INAC. It also included, where relevant, the support
available from other INAC programs and programs of other federal
departments. The audit covered primarily the management
and processes and the resources used to implement the government
policy on First Nations child and family services on reserves. We
interviewed officials of INAC and other departments and reviewed
relevant files and documents. We also sought the views of First Nations
and First Nations child welfare agencies and met with some
provincial officials.

s t r u c t u r e

Why it’s important Children are among the most vulnerable people in society. Some of
the most vulnerable children in Canada are First Nations children.
Information collected by INAC shows that the number of
First Nations children in care has grown considerably over the last
10 years, as have program expenditures. At the end of March 2007,
about 8,300 First Nations children ordinarily resident
in care. This represents alittle over 5percent of all children residing
on reserves (almost eight times the proportion of children residing
off reserves). INAC spent $270 million in 2007 to directly support
on-reserve children placed in care and another $180 million for
the operations, including prevention, of child welfare services
for First Nations.

o n - r e s e r v e

o n r e s e r v e s w e r e
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1

●The funding INAC provides to First Nations child welfare agencies
for operating child welfare services is not based on the actual cost
of delivering those services. It is based on afunding formula that
the Department applies nationwide. The formula dates from 1988.
It has not been changed to reflect variations in legislation and in
child welfare services from province to province, or the actual
number of children in care. The use of the formula has led to
inequities. Under anew formula the Department has developed
to take into account current legislation in Alberta, funding to First
Nations agencies in that province for the operations and prevention
components of child welfare services will have increased by
74 percent when the formula is fully implemented in 2010.

●The Department has not defined key policy requirements
related to comparability and cultural appropriateness of services.
In addition, it has insufficient assurance that the services provided
by First Nations agencies to children on reserves are meeting
provincial legislation and standards.

●INAC has not identified and collected the kind of information
it would need to determine whether the program that supports
child welfare services on reserves is achieving positive outcomes
for children. The information the Department collects is mostly
for program budgeting purposes.

The Department has responded. Indian and Northern Affairs
Canada agrees with all recommendations. In its response to each
recommendation, the Department has indicated the action it has
taken or will take.

What we found

!
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First Nations Child and Family Services Program—Indian and Northern Affairs Canada

Introduction

Children are among the most vulnerable people in society.
In Canada, child welfare is aprovincial responsibility. According to
the Centre of Excellence for Child Welfare^ “child welfare” refers to a
group of services designed to promote the well-being of children by
ensuring their safety, and to support families in successfully caring for
their children.

All provinces have child welfare statutes in place. Although
these statutes have similarities, they vary in how achild in need of
protection is defined, the age of children to be protected, investigation
procedures, and timelines.

For First Nations children and families living on reserves,
access to child welfere services within their communities is arecent
undertaking. There is no explicit reference to child welfare
in either the ComtitMtion Act, 1867 or the Indian Act. As aresult of the
application of section 88 of the Indian Act (extending to First Nations
people provincial laws of general application), provincial legislation
regarding child welfare is deemed to apply on reserves.

4.1

4.2

4.3

o n r e s e r v e s

Background on First Nations child welfare services

Before the 1950s, federal officials intervened in extreme cases
if achild living on reserve was abused or neglected; however, their
intervention was not based in law. From the 1950s on, provinces began
to deliver child welfare services

In the 1970s, First Nations began to express dissatisfaction with
the way provinces delivered child welfare services; many First Nations
children were adopted out of their communities, some even outside
Canada, severing the children’s ties to their communities and culture.
To remedy these problems. First Nations demanded greater control
and jurisdiction over child welfare. Some First Nations developed their
own child welfare agencies. The development of First Nations agencies
funded by Indian and Northern Affairs Canada (INAC) continued
until the mid-1980s, when the Department put amoratorium on
the creation of new agencies until the adoption of afederal child
welfare policy for First Nations children.

In 1990, aFirst Nations child welfare policy was approved
by the federal government. This policy promoted the development
of culturally appropriate child and family services controlled by First
Nations for the benefit of on-reserve children and their families.

4.4

o n r e s e r v e s .

4.5

4.6
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Under the policy, aFirst Nations agency must obtain its mandate
from the province and provide child welfare services in accordance
with provincial legislation and standards. The policy also recognfres
the need to ensure that the services delivered on reserves are culturally
appropriate and reasonably comparable with those delivered off
reserves in similar circumstances. Over the years, the policy has been
confirmed through several government and Treasury Board decisions.

Today, most provinces provide delegated authority for child
welfare services on reserves to local First Nations agencies. These
agencies generally are responsible for receiving and investigating
reports of possible child abuse or neglect and for taking appropriate
actions to ensure the safety and protection of children and promote
their well-being. INAC considers that it is the responsibility of each
provincial director of child welfare to ensure that the delegated
authority is appropriately exercised and to take remedial action when
deemed necessary.

First Nations Child and Family Services Program. INAC
created the First Nations Child and Family Services Program in 1990,
based on the new First Nations child welfare policy. Under the
program, INAC provides funding to First Nations, their organizations,
and provinces to cover the operating and administrative costs of
the child welfare services provided to children and families living on
reserves, as well as the costs related to First Nations children placed
in care. In addition, asingle First Nation or agroup of First Nations
can obtain funding to prepare for delivering child welfare services.
According to INAC, 108 First Nations agencies across the country are
now providing at least aportion of child welfare services to about 442
of the 606 First Nations covered by the program. Yukon and provincial
agencies serve the rest.

In 2007, from over $5 billion appropriated by Parliament for
transfers and services to First Nations, INAC spent $450 million on
this program ($270 million on direct support for First Nations children
in care and another $180 million on the operations and administration
of child welfare services provided to Firjt Nations). INAC does not
track separately what it spends on managing the program.

4.7 7

1

1
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4.8
i

4.9

Child welfare on reserves

4.10 Studies have linked the difficulties faced by many Aboriginal
families to historical experiences and poor socio-economic conditions.
The Report of the Royal Commission on Aboriginal Peoples linked the
residential school system to the disruption of Aboriginal families.
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Data from the 2003 Canadian Incidence Study of Reported Child Abuse
and Neglect link poverty, inadequate housing, and caregiver substance
misuse on many reserves to the higher substantiated incidence of child
neglect occurring on reserves compared to non-Aboriginal children
off reserves. Given these linkages, the solution to some of the problems
faced by on-reserve children and families do not depend entirely
the availability and quality of child welfare services. Exhibit 4.1
summarizes some of the current challenges that face First Nations
children and families as presented to us at meetings with First Nations.

o n

Exhibit 4.1 Challenges facing First Nations children and families

Socio-economic conditions. Many Rrst Nations face difficult socio-economic
conditions. Some cqmrnunitie&are jn crisis.;̂ cording to First Nations, these
conditions present diffejenf challenges for First Nations than for mainstream society,
but are not taken irito aocount in the child welfare system. There is also aneed to
address the underlying causes of

Jurlsdictiom First Nations maintain that tĥ  have never surrendered their right to care
for their children. These rights ̂end to all rnembers of aRrst Nation, whether they ;
live on or offreseivesi '

Legislatioii. First Nations consider that tĥ  have limited input into provincial child
welfare legislation. Some provincial sfahdards can be obstacles to providing culturally
appropriate child welfare services, which can result in the placement of Rrst Nations
children out of their comrnunities;

Program design. Mcurrently designed, the INAC program does not have the flexibility-
to move funds between operations of an agenor and services to children in care.
Rrst Nations consider thâ  at times, this forces agencies to take children in care in
order to accessfUnds to'prbyide the required services.

Access to and avaiiability of serviceŝ  First Nations state that funding allocated to
provide child welfare services is riot adequate. Travel needs alone require alot of
resources as specialized services are located in large urban centres. They also fece
difficulties in attracting workers, partly ber̂ use INAC funding is not sufficient to pay .̂
competitive salaries and benefits. The situation is worse In remote and isolated
communities. ’’ - ● ^ ^ ^ ^ ?

Emerging issues. &me Rrst Nations note that the number of Rrst Nations children
bom addicted to driigs is increasing, this causes strains on child welfare resources
as tĥ  children require special medical or ̂ial services that are not always covered
by existing fundlngv, V.

Source: Interviews with Rrst Nations and documents provided by them (unaudited)

4.11 An analysis funded by INAC, contained in the Wen:de Report,
found significant differences between Aboriginal and non-Aboriginal
children who come into contact with the child welfare system. For
example. Aboriginal children are more likely to be reported for neglect
than non-Aboriginal children, but they are not over-represented
among reports of child abuse. Additionally, Aboriginal children
are twice as likely to be investigated for possible abuse or neglect
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as non-Abortginal children. Neglect of Aboriginal children
also confirmed 2.5 times more often. Further, Aboriginal children

likely to require ongoing services and to be placed in care.
4.12 As shown in Exhibit 4-2, between 1997 and 2001 there was
arapid increase in the number of on-reserve children placed in care.
Over this period, the total number of children in care increased by
65 percent, from 5,340 to 8,791 children. This number has remained
around the same level since then. At the end of March 2007, there
were about 8,300 on-reserve children in care, alittle over 5percent
of all children aged from 0to 18 living on reserves. We estimate chat
this proportion is almost eight times that of children in care living
off reserves.

4.13 Little is known about the outcomes of children placed in care,
whether they are Aboriginal or non-Aboriginal. The limited
information available regarding children in care shows that they
appear to have poor outcomes—a recent British Columbia report
noted that the outcomes related to children taken into care in
that province were poor. Achild who has been in care is less likely
to complete high school than achild who has never been in care.
For Aboriginal children in care, education results are poorer chan for
non-Aboriginal children in care.

w a s
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Exhibit 4.2 The number of on-reserve children placed in care remains high

Number of chi ldren in care
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Source: Indian and Northern Affairs Canada
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Focus of the audit

4.14 In this audit, we examined whether INAC is fulfilling its
responsibilities, under federal policy, to support child welfare services
to on-reserve children and families that are culturally appropriate and
reasonably comparable with provincial services available off reserves
in similar circumstances. We also looked at how INAC determines
whether these services meet provincial legislation and standards. We
examined how INAC funds the delivery of child welfare services under
its First Nations Child and Family Services Program. We also looked
at whether accountability for providing the required services is clearly
established. Finally, we examined how the Department determines
whether the program is achieving expected results.

4.15 We interviewed officials of INAC at the Department’s
headquarters and in regional offices in British Columbia, Alberta,
Manitoba, Chitario, and Quebec, and reviewed relevant files and
documents. We sought the views of First Nations and their child
welfare agencies through visits and consultations. We also met with
some provincial officials and organizations, and child welfare
specialists.

4.16 More details on the audit objectives, scope, approach, and
criteria are in About the Audit at the end of this chapter.

Observations and Recommendations

Program implementation The program has not defined key policy requirements

4.17 The First Nations Child and Family Services Program
established by Indian and Northern Affairs Canada (INAC) to carry
out the federal policy commitment to fund the provision, for
reserve children, of child welfare services that are culturally
appropriate, that comply with provincial legislation and standards, and
that are reasonably comparable with services provided off reserves in
similar circumstances. The policy confirms the federal government’s
view that provinces have jurisdiction over the welfare of all children
and that the federal government is responsible for funding reasonably
comparable programs and services for children living on reserves.

w a s
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4.18 To deliver this program as the policy requires, we expected
that the Department would, at aminimum, know what “culturally
appropriate services” means, what provincial legislation and standards
require, and what services are available in neighbouring off-reserve
communities to children in similar circumstances.

4.19 Comparability. We found that INAC has not analyzed and
compared the child welfare services available on reserves with those
in neighbouring communities off reserves. However, INAC officials and
staff from First Nations agencies told us that child welfare services in
First Nations communities are not comparable with off-reserve services.

4.20 Child welfare may be complicated by social problems or health
issues. We found that First Nations agencies cannot always rely
on other social and health services to help keep afamily together or
provide the necessary services. Access to such services differs not only
on and off reserves but among First Nations as well. INAC has
not determined what other social and health services are available
on reserves to support child welfare services. On-reserve child welfare
services cannot be comparable if they have to deal with problems that,
off reserves, would be addressed by other social and health services.

4.21 The context in which child welfare services are delivered can be
very different on and off reserves and also differs from one First Nation
to another. Making comparisons could be difficult in remote and
isolated areas, where First Nations constitute alarge proportion of
the population and provincial services are limited.

4.22 Moreover, in some cases, comparability may not be appropriate.
For example, one First Nation we looked at had 14 percent of its
children in care as of March 2007. In another case, aFirst Nations
agency advised us that it has taken 70 children into care over a
three-year-period because of parental problems with addictions.
In situations like these, availability of placement opportunities and
access to support services in the communities present difficulties.
In such communities, the well-being of children and their chance of
achieving positive outcomes can be compromised if the level and range
of services are not adequate. ^

4.23 Cultural appropriateness. We found that INAC has not defined
the meaning of “culturally appropriate services.” Further, while INAC
has provided funding to First Nations to develop culturally appropriate
standards for the provinces we covered, only British Columbia has
approved Aboriginal standards, although EC’s own standards
contain an Aboriginal component. However, Aboriginal standards

]
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are intended for use only by the Aboriginal agencies, and in 2007,
these agencies were providing services to about 65 percent of
on-reserve children in care in British Columbia.

4.24 The number of First Nations agencies being funded is the main
indicator of cultural appropriateness that INAC uses. According to
INAC, the fact that 82 First Nations agencies have been created
since the current federal policy was adopted means there are more
First Nations children receiving culturally appropriate child welfare
services. However, we found that many agencies provide only alimited
portion of the services while provinces continue to provide the rest.
Further, INAC does not know nationally how many of the children
placed in care remain in their communities or are in First Nations
foster homes or institutions.

4.25 In our view, INAC needs to define what is meant by reasonably
comparable services and find ways to know whether the services that
the program supports are in fact reasonably comparable. Further, the
work of developing and implementing culturally appropriate standards
for First Nations agencies to provide culturally appropriate child
welfare services that meet the requirements of provincial legislation
needs to be completed.

4.26 Recommendation. Indian and Northern Affairs Canada,
in cooperation with provinces and First Nations agencies, should

●define what is meant by services that are reasonably comparable,
●define its expectations for culturally appropriate services and

standards, and

●implement this definition and these expectations into
the program.

The Departments response. Indian and Northern Affairs Canada
agrees. In partnership with provinces and First Nations—beginning
with Alberta in the 2007—08 fiscal year—the program is moving to an
enhanced prevention̂ focused approach over the next five years.

Tripartite Enhanced Prevention Frameworks will more clearly define
services that are reasonably comparable with services provided in
similar circumstances by the provinces to children living off
Definitions of culturally appropriate services will be developed through
discussions with the various First Nations based upon community
circumstances, and are targeted for completion in 2012.

r e s e r v e .
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]
Responsibilities and services are not always well defined

4.27 Given the complexity associated with coordinating the federal
policy of covering the costs of child welfare on reserves, the provinces*
jurisdiction over child welfare, and the First Nations delivery of
services, we expected to see agreements that would clearly define
the respective responsibilities of IN AC, the provinces, and the First
Nations agencies, and the services to be provided to children. We
reviewed the agreements that INAC or the federal government has
signed with the provincê  and the agreements signed among the
provinces. First Nations agencies, and INAC.

4.28 We found that INAC has no agreement on child welfare
services with three of the five provinces we covered in the audit—BC,
Manitoba, and Quebec. The federal government has agreements with
Alberta and Ontario that define these provinces’ responsibilities for
child welfare services on reserves, and how it will fund these services.
However, the child welfare sections of the 1965 Canada-Ontario
Welfare Agreement have not been updated since 1981. INAC officials
told us that this has no impact on its transferring funds to Ontario
to pay for services to children living on reserves. There are, however,
provisions in the 1965 Agreement to keep it up-to-date and these
could be used to ensure that both the Agreement and the services that
the federal government pay for are current.

4.29 Under the program, except in Ontario, INAC needs
confirmation that First Nations agencies are mandated by their
respective province. This is done through delegation agreements.
These agreements can be bilateral, between aprovince and aFirst
Nations agency, or tripartite, when INAC is asignatory to the
agreement. We found that the content of these agreements varies
widely. Some agreements clearly define roles and responsibilities and
the services to be provided. Others make it difficult to find out what
services will be provided to First Nations children and by whom.

i

4.30 We also found that funding arrangements between INAC and
First Nations agencies are generally not tied to the responsibilities that
First Nations agencies have under their agreements with provinces;
INAC pre-determines the level of funding it will provide to aFirst
Nations agency without regard to the terms of the agreement
between the First Nation and the province. Moreover, the funding
arrangements rarely define the child welfare services to be made
available by the funded agency, the results expected, or the desired
outcomes. In the Alberta region, changes being made to the program
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require each First,Nations agency to develop abusiness plan
that outlines goals, targets, and strategies to achieve them.

4.31 In our view, ensuring the safety, protection, and welbbeing of
children requires that INAC, the provinces, and First Nations agencies
have aclear understanding of their responsibilities. Up-to-date
agreements among them that clearly define their respective
responsibilities and the services to be provided are essential.

4.32 Recommendation. Indian and Northern Affairs Canada should
ensure that it has up-to-date agreements with the provinces and
with First Nations agencies in place. As aminimum, these agreements
should consistently define who is responsible for providing the child
welfare services required under provincial legislation, and what
services will be provided.

The Department's response. Once an enhanced prevention approach
model is approved, business plans will be prepared by funding
recipients. The Department is already working on arrangements with
other provinces to ensure roles and responsibilities and services to
be provided are accurately defined and funded. Recipients in those
provinces will be asked to develop work plans in the 2008-09 fiscal
year, based on those arrangements.

The Department has limited assurance that services meet legislation and standards

4.33 Given how important the standards of care required under
provincial legislation are to the safety, protection, and well-being
of children, we expected that INAC would obtain assurance from
provinces that First Nations agencies deliver child welfare services
in accordance with provincial legislation and standards.

4.34 We found that in the five provinces we covered, INAC has
limited assurance that child welfare services delivered on reserves
by First Nations agencies comply with provincial legislation and
standards. INAC officials in Ontario told us that the Department
places reliance on the provincial delivery system and that it is informed
by the province when there are problems.

4.35 We also found that Alberta and BC did inform the Department
that certain provincial legislative requirements and standards
being fully met by First Nations agencies due to alack of funding or of
flexibility in using funds available. In those cases, for example, there
were indications that some on-reserve First Nations children were not
receiving prevention or in-home services and were instead being
placed into care.

w e r e n o t
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4.36 IN AC receives reports from two provinces on some First Nations
agencies’ compliance with provincial legislation and standards. We
reviewed some of those reports and, in our view, certain observations
should be of concern to INAC. For example, some First Nations
agencies had low rates of compliance with standards of appropriate
child welfare services. INAC officials told us that some provinces have
intervened in critical situations. We think that when the Department
is informed of deficiencies, it should follow up to ensure that timely
remedial actions are taken. Without assurance that standards are met
and that appropriate actions are taken, INAC does not know whether
on-reserve First Nations children are adequately protected and are
receiving appropriate services.

4.37 Recommendation. When negotiating agreements with each
province, Indian and Northern Affairs Canada should, in consultation
with First Nations, seek assurance that provincial legislation is being
met. INAC should also analyze the information obtained and follow-up
when necessary.

The Department’s response. Indian and Northern Affairs Canada
agrees and has already initiated discussions with its partners—
provinces/territories and First Nation agencies—to clarify
accountabilities for monitoring and to support First Nation agencies’
adherence to provincial/territorial standards.

Indian and Northern Affairs Canada is working to revise its funding
agreements to require assurances that provincial legislation is being
met and to follow up when necessary.

t T
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Coordination with other programs is poor

4.38 As the protection and well-being of First Nations children may
require support from other programs, we expected that INAC would
facilitate coordination between the First Nations Child and Family
Services Program and other relevant INAC programs, and facilitate
access to other federal programs as appropriate.

4.39 We found fundamental differences between the views of INAC
and Health Canada on responsibility for funding Non-Insured Health
Benefits for First Nations children who are placed in care. According to
INAC, the services available to these children before they are placed in
care should continue to be available. According to Health Canada,
however, an on-reserve child in care should have access to all programs
and services available to any child in care in aprovince, and INAC
should take full financial responsibility for these costs in accordance
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with federal policy. INAC says it does not have the authority to fund
services that are covered by Health Canada. These differences in views
can have an impact on the availability, timing, and level of services
First Nations children. For example, it took nine months for aFirst
Nations agency to receive confirmation that an $11,000 piece of
equipment for achild in care would be paid for by INAC.

4.40 First Nations children with ahigh degree of medical need
in an ambiguous situation. Some children placed into care may not
need protection but may need extensive medical services that are not
available on reserves. By placing these children in care outside of their
First Nations communities, they can have access to the medical
services they need. INAC is working with Health Canada to collect
more information about the extent of such cases and their costs.
Exhibit 4.3 outlines aproposal from the First Nations Child and Family
Caring Society of Canada to deal with these and other issues.

4.41 We found that responsibilities for coordination are not clearly
defined. INAC officials told us that First Nations agencies are expected
to identify linkages between the various programs funded by INAC and
by other federal departments. However, we found that some services
not available in all First Nations communities; for example, INAC’s
Family Violence Prevention Program is accessed by approximately half
of the First Nations communities. Further, departments’ rules for their
respective programs, as approved by the Treasury Board, do not always
facilitate coordination.

t o

a r e
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Exhibit 4.3 Adispute-resolution mechanism is needed

Jordan’s Principle

The provision of services to children In care with complex medical needs often involves
manyfederal departments, provincial ministries; and agencies. Jurisdictionardlsputes
do arise and may result in delays or disrupt services to Rrst Nations children that are
otherwise available to other Canadian children. The First Nations Child and Family
Caring Society of Canada proposes that to deal with these disputes, the government or
ministry/departrnent of first contact pay for the services without delay or disruption and
then refer the question of responsibility for funding to ajurisdictional dispute-resolution
mechanism.

The Society calls this proposal Jordan’s Principle, in the name of achild who died in
hospital while governments debated who was responsible to pay for his care when
discharged.

However, in our view, adispute-resolution mechanism will network in the presence of
irreconcilable differences and without achange in funding authorities. Such difficulties
need to be resolved if this proposal is to result in better and timelier services to Rrst
Nat ions ch i ld ren .
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4.42 Recommendation. Indian and Northern Affairs Canada should
resolve the fundamental differences with Health Canada related to
their respective funding responsibilities for services to First Nations
children in care.

Tlie Department's response. Indian and Northern Affairs Canada and
Health Canada are working to establish clear agreements on roles and
responsibilities, in line with current program authorities before they expire.
4.43 Recommendation. In order to develop acoordinated approach

the provision of federally funded child welfare services, Indian and
Northern Affairs Canada should

that the Department’s program rules facilitate
coordination; and

●in cooperation with First Nations, work with the Treasury Board of
Canada Secretariat and other federal departments that fond programs
for First Nations children to facilitate access to their programs.

The Department's response. Indian and Northern Affairs Canada
agrees to work with federal partners to improve coordination efforts at
headquarters and regional levels and will support First Nations Child
and Family Services Agencies as they develop and implement amore
coordinated approach to the provision of federally funded child welfare
services. Currently in Alberta, agencies are using abusiness plan
mechanism to reflect and report on coordination efforts. As the
enhanced approach is adopted in other provinces, the same
mechanism will be used.

n
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INAC devotes limited human resources to the program

4.44 INAC’s headquarters allocates staff to the management and
policy direction of the First Nations Child and Family Services
Program, while regional offices allocate staff to the program’s delivery.
We reviewed organization charts and discussed human resources issues
with department officials to assess whether INAC had asufficient
number of people to carry out the program.
4.45 We found that the level of human resources INAC devotes
to either managing or delivering the program is insufficient. At
headquarters, no executive positions are dedicated foil-time to this
program, and for many years, only afew positions were devoted to
the policy direction and analysis of the program. Most regional offices we
visited do not have enough staff to carry out all aspects of the program’s
management structure. For example, INAC officials informed us that a
lack of resources is the main reason why on-site compliance reviews of
First Nations agencies were not carried out as required.
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4.46 Although INAC has increased the number of positions for the
program at headquarters, many of the staff are acting in their positions.
And while two positions are to be added to the Alberta regional office,
there are indications that implementing the new funding formula and
approach will draw significantly on existing resources. For example, the
Alberta regional office will need to review business plans coming from
18 Alberta First Nations agencies, and monitor their implementation.
4.47 Recommendation. Indian and Northern Affairs Canada should
examine the human resources requirements for this program and
allocate sufficient resources to meet these requirements.
The Department's response. Indian and Northern Affairs Canada
agrees and has already made major progress on acomprehensive
human resources plan that places the needs for this program in the
broader context of the wide range of pressures on the Department.

Funding of services Program funding is inequitable

4.48 We expected that INAC would design its funding of the First
Nations Child and Family Services Program in amanner consistent
with the program’s policy and objectives. We reviewed INAC funding
practices, including funding arrangements between INAC and First
Nations or provinces.

4.49 INAC funds some provinces for delivering child welfare services
directly where First Nations do not. INAC has agreements with three
of the five provinces we covered on how they will be funded to provide
child welfare services on reserves. We found that in these provinces,
INAC reimburses all or an agreed-on share of their operating and
administrative costs of delivering child welfare services directly to
First Nations and of the costs of children placed in care. Exhibit 4.4
summarizes the Department’s approaches to funding the provinces
covered in our audit.

4.50 INAC funding to cover the costs of operating and administering
First Nations agencies is established through aformula. Although the
program requires First Nations agencies to meet applicable provincial
legislation, we found that INAC’s funding formula is not linked to
this requirement. The main element of the formula is the number of
children aged from 0to 18 who are ordinarily resident on the reserve
or reserves being served by aFirst Nations agency. At the time of the
audit, INAC provided First Nations agencies $787 annually for each
child ordinarily resident on reserves. In addition, INAC reimburses the
agencies for the costs of children placed in care.
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Exhibit 4.4 INAC funding methods vary by province

British Columbia. INAC signed amemorandum of understanding with the province in
1996. Under this agreement, INAC reimburses the province for the administration and
supervision costs of on-reserve child welfare services and for the on-reserve children in
care costs.

Alberta. Canada signed an agreement with Alberta In 1991. The agreement provides
for the reimbursement to Alberta of the estimated operating and administrative costs of
the child welfare services delivered directly by the province to some First Nations and
the actual costs of services to children from these Rrst Nations who are placed in care.

Ontario. Child welfare services are covered under the 1965 Canada-Ontario Welfare
Agreement. INAC pays the province an agreed-on share of its costs to deliver chiid
welfare servicesTo on-reserve Rrst Nations people, including the children in care costs.
In addition to regular fundingi'INAC also provides over $18 million annually to Ontario
for enhanced prevention services provided diredly to Rrst Nations and to child welfare
agencies controlled by First Nations, as well as Rrst Nations agencies that are
developing but not yet mandated.

QuebK. INAC has no agreement with the prownce. INAC signs contribution
arrangements with provincial agencies directly providing services to wme Rrst
Nations. Funding for the operations of these agendas is generally based on the funding
formula used to fund Rrst Nations agencies. Costs of services to children in care are
reimbursed In the same manner as those reimbursed to Rrst Nations agencies.

Manitoba. INAC has no agreement with the province and no funds are directly provided
to it INAC funds Rrst Natiqns agencies to deliver all services on reserves;

. j
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4.51 The funding formula is outdated. We found that the formula
was designed in 1988 and has not been significantly modified since.
This has had asignificant impact on the child welfare services provided
to some First Nations children, as the formula does not take into
account any costs associated with modifications to provincial
legislation or with changes in the way services are provided.

4.52 The formula leads to funding inequities. We also found that
the formula does not always ensure an equitable allocation of program
funding. The formula is based on the assumption that each First
Nations agency has 6percent of on-reserve children placed in care.
This assumption leads to funding inequities among First Nations
agencies because, in practice, the percentage of children that they
bring into care varies widely. In the five provinces we covered, for
example, it ranged from 0to 28 percent in 2007. Further, funding is
not responsive to factors that can cause wide variations in operating
costs, such as differences in community needs or in support services
available, in the child welfare services provided to on-reserve First
Nations children, and in the actual work performed by First Nations
agencies. In some instances, INAC has had to provide additional
funding to respond to needs. For example, in one case we examined,
aFirst Nation was able to convince INAC that its level of funding was
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not sufficient because alarge number of its children required services.
IN AC provided it with an additional $1.2 million over two years to
increase its capacity to serve children in need.

4.53 Further, we found that INAC does not have aconsistent
interpretation of the costs covered by the formula when aprovince has
not fully delegated all child welfare services to aFirst Nations agency.
The Quebec regional office takes the position that the funding
provided to First Nations under the formula is to cover the costs of all
child welfare services, whether delivered by aFirst Nation or provided
by the province. As program funding is not tied to needs, agroup of
First Nations has accumulated around $4.7 million in unpaid bills
owed to aprovincial agency for services it provided to them because
funding from INAC was not sufficient to pay for all the services. At the
time of the audit, INAC was working with the group of First Nations
and the agency to address this situation.

4.54 In contrast, the BC regional office does not require First Nations
agencies funded under the formula and delivering only aportion of
on-reserve child welfare services to pay the province for the
administrative costs of the child welfare services they receive from it.
INAC estimates that it pays over $2 million annually to BC for services
it provides to these First Nations agencies. The BC regional office
considers this aduplicate payment, but we note that no concrete
actions are being taken to deal with it. We believe that these inequities
need to be addressed.

4.55 The formula is not adapted to small agencies. Consistent
with the federal policy, the funding formula was designed on the basis
that First Nations agencies would be responsible for serving a
community, or agroup of communities, where at least 1,000 children
live on reserve. This was considered the minimum client base
agency could have and still provide services economically and
effectively, although exceptions could be made.

4.56 We found that 55 of the 108 agencies funded by INAC
providing child welfare services to fewer than 1,000 children living
reserve. We noted concerns in INAC that small agencies do not always
have the funding and capacity to provide the required range of child
welfare services, and also have difficulties with governance, conflicts
of interest, training, and management. However, action to address
these concerns has been limited.

4.57 The shortcomings of the funding formula have been known to
INAC for years; some were outlined in apolicy study undertaken
jointly by INAC and the Assembly of First Nations and completed
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a r e

o n

Report of the Auditor General of Canada—May 2008 Chapter 4 21



First Nations Child and Family Services Program—Indian and Northern Affairs Canada

in 2000. INAC needs to work with First Nations agencies and the
provinces on finding ways to resolve these issues.
4.58 Program funding is not properly coordinated. Under the
Children’s Special Allowance Act, the federal government provides all
child welfare agencies in Canada amonthly payment for the care and
maintenance of each child placed in care. For the agencies serving
children on reserves, this special allowance is paid for the same
children that INAC pays for under its program.

4.59 We found that INAC does not deal with special allowances
consistently. In Ontario and BC, the special allowance payments are
taken into account in the amounts that these provinces claim from
INAC. In 2007, for example, we estimate that this resulted in a
reduction of approximately $6 million in INAC program costs.
Conversely, in the other provinces covered in our audit, and when First
Nations agencies deliver the services, INAC funding does not take
the special allowance into account. We estimate that these provinces
and First Nations agencies received around $17 million in special
allowance payments in 2007 for the care and maintenance of
on-reserve children in care. Under its program, INAC paid them
the full costs of the care and maintenance for the same children.

4.60 Under the current Treasury Board authority, starting
1April 2008, INAC has to deduct special allowance payments from its
funding for the maintenance costs of First Nations children in care.
INAC was given one year to advise the provinces and First Nations
agencies and allow them to prepare for this change. At the time of our
audit, however, INAC had not formally communicated this change.

4.61 We note that the change is likely to have serious implications for
some First Nations agencies, particularly those with alarge number
of children in care. For example, one First Nations agency we
examined received about $1.2 million annually in special allowance
payments and used this money to supplement INAC funding for its
operating and administrative costs. When the special allowance is no
longer available for that purpose, the resources for this agency’s
operations will be reduced by approximately 30 percent. INAC officials
were aware of the problem. It is not clear how this First Nations
agency, and others in asimilar situation, will cope with the change.
4.62 The funding formula is being revised in Alberta. In 2007,
INAC obtained authority from the federal government to link its
funding of Alberta First Nations agencies to provincial legislation.
It has undertaken to provide them with funding and flexibility to
deliver services that meet provincial legislation. In cooperation with
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First Nations and Alberta, the Department has developed
formula and funding approach for Alberta First Nations agencies.
4.63 We analyzed the new funding formula and approach and found
that it will provide more funds for the operations of First Nations
agencies; it also offers them more flexibility to allocate resources to
different types of child welfare services. On average, funding to
Alberta First Nations agencies for the operation and prevention
components will have increased by 74 percent when the new formula
is fiilly implemented in 2010. This should lead to better services for
First Nations children.

4.64 However, we ako found that the new formula does not address
the inequities we have noted under the current formula. It still
assumes that afixed percentage of First Nations children and families
in all the First Nations served by an agency need child welfare services.
Consequently, in our view, the new formula will not address differing
needs among First Nations. Pressures on INAC to fund exceptions will
likely continue to exist under the new formula.

4.65 INAC states that it plans to seek similar authority to change
the way it funds First Nations agencies in all provinces where it funds
them directly. The plan is to complete this work by 2012.
4.66 In our view, the funding formula needs to become more than a
means of distributing the program’s budget. As currently designed and
implemented, the formula does not treat First Nations or provinces in
aconsistent or equitable manner. One consequence of this situation is
that many on̂ reserve children and families do not always have
to the child welfare services defined in relevant provincial legislation
and available to those living off reserves. It is also not consistently
harmonized with the special allowance payments provided by the
federal government for children in care.

4.67 Recommendation. Indian and Northern Affairs Canada, in
consultation with First Nations and provinces, should ensure that its
new funding formula and approach to funding First Nations agencies
are directly linked with provincial legislation and standards, reflect the
current range of child welfare services, and take into account the
varying populations and needs of First Nations communities for which
it funds on-reserve child welfare services.

The Department’s response. Indian and Northern Affairs Canada’s
current approach to Child and Family Services includes reimbursement
of actual costs associated with the needs of maintaining achild in care.
The Department agrees that as new partnerships are entered into,

a n e w

a c c e s s
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4.72 Because the program’s expenditures are growing faster than the
Department’s overall budget, INAC has had to reallocate funding from
other programs. In a2006 study, the Department acknowledged that
over the past decade, budget reallocations—from programs such
community infrastructure and housing to other programs such as child
welfare—have meant that spending on housing has not kept pace with
growth in population and community infrastructure has deteriorated
at afaster rate.

4.73 In our view, the budgeting approach INAC currently uses for this
type of program is not sustainable. Program budgeting needs
government policy and allow all parties to fulfill their obligations under
the program and provincial legislation, while minimizing the impact
other important departmental programs. The Department has taken
steps in Alberta to deal with these issues and is committed to doing
the same in other provinces by 2012.

4.74 Recommendation. Indian and Northern Affairs Canada should
determine the full costs of meeting the policy requirements of the First
Nations Child and Family Services Program. It should periodically
review the program’s budget to ensure that it continues to meet
program requirements and to minimize the program’s financial impact
on other departmental programs.

Tlie Department’s response. Indian and Northern Affairs Canada
agrees to regularly update its estimate of the cost of delivering the
program with the new approach on aprovince-by-province basis, over
the next five years.

The program budget will be periodically reviewed by the Department
in the context of overall priorities and program requirements.

Compliance with Treasury Board authority could be improved

We expected that INAC would comply with the Treasury Board
authority for the program and would ensure that the funding it
provides is used for the intended purposes.

We found that INAC complies with the Treasury Board authority
for the program by ensuring that funding for operations is provided for
eligible First Nations agencies. However, we also found that
compliance with authority could be improved.

4.77 Compliance reviews. To be eligible for INAC funding, achild
has to be registered as
reserve. We found that INAC officials can determine whether achild
is registered as astatus Indian or is entitled to be by using the Indian

a s
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astatus Indian and be ordinarily resident o n a
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based on the enhanced prevention approach, funding will be directly
linked to activities that better support the needs of children in care and
incorporate provincial legislation and practice standards. T 1

Financial obligations are not reflected in the allocation of resources to the program

4.68 Under government policy, the costs of child welfare services to
children and families ordinarily resident on reserves are covered by the
federal government. In accordance with that policy, INAC enters into
funding agreements with First Nations agencies and provinces to pay
for on-reserve child welfare services and cover the costs of children
placed in care. Through delegation agreements with provinces and
funding arrangements with INAC, First Nations agencies are obligated
to ensure that child welfare services available to First Nations children
meet provincial legislation and standards.

4.69 We found that there is no link between the financial obligations
of this program and how resources are allocated to it. Unlike other
programs, the program’s expenditures are not fully under the control
of INAC. However, the program can be affected by global budget
decisions. For example, in 1995, INAC decided not to adjust the
funding formula for inflation. This was aresponse to afederal
government request that INAC and other federal departments
moderate the pace at which their program expenditures were growing.
INAC officials told us that this action was consistent with measures
taken across the federal government at that time.

4.70 INAC states that it addresses health and safety issues properly
when it makes these budgeting decisions. It also says, however, that
over time the lack of adjustment for inflation has had negative impacts
on many First Nations agencies. These agencies could not, for
example, pay their staff at the same pay scale as staff working for
provincial agencies and, as aresult, they have difficulties attracting
and retaining qualified social workers and meeting their obligations
under provincial legislation or their agreements with the province.
In 2005, the federal government provided $125 million over five years
to support the program and increase First Nations agency funding.

4.71 The program’s budget has increased significantly over the last
few years—from $193 million in 1997 to $450 million in 2007. The
Department attributes this increase to the creation of new First
Nations agencies and to factors outside its control, such as the growing
number of children living on reserves, the number placed in care,
the need to use expensive types of placement, such as specialized
institutions, and the child welfare services required.
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Registry System operated by the Department. We also found, however,
that INAC has not developed aconsistent manner to assess achild’s
residency, INAC usually relies on the information provided by the
province, First Nations, or agencies but cannot independently verify
this information.

4.78 In its Alberta, Manitoba, and Quebec regional offices, we found
that INAC reviews the claims for reimbursement submitted by First
Nations agencies or by the province to identify expenses that are not
allowable, and that it reconciles the amount it provides them with the
actual expenses claimed. However, we also found that INAC’s reviews
of these claims cannot determine whether the expenses claimed are
reasonable. For example, one region reimbursed aFirst Nations agency
for transportation costs that were high enough to be considered
questionable.

4.79 To strengthen the review of the expenses claimed by First
Nations agencies, INAC is supposed to periodically carry out on-site
compliance reviews. The main purposes of these reviews are to provide
INAC with additional assurance that children whose care it is funding
are ordinarily residents on reserves, that only allowable expenses have
been claimed for reimbursement, that expenses are reasonable and
accurate, and that the funds were used for the intended purposes.

4.80 While some on-site compliance reviews were undertaken,
sometimes in partnership with aprovince, we found that INAC
regional offices do not perform all required periodic compliance
reviews. In addition, in two regions where compliance reviews were
done, we found that payments made for non-allowable expenses were
not recovered as they should have been under the program’s authority.
For one First Nations agency we examined, approximately
$100,000 should have been recovered. INAC officials told us that it
was decided before undertaking the reviews not to recover
non-allowable expenses in order to emphasize to recipients the need to
improve practices. They also told us that the intent is to recover
non-allowable expenses in future on-site compliance reviews.

4.81 Costs for children in care in BC. Treasury Board authority
for the program requires INAC to reimburse First Nations agencies for
the actual costs of each child placed in care and to ensure that all
expenditures are allowable under the program. We found that INAC
pays First Nations agencies in BC apre-determined amount per day
of care and makes no attempt to relate this amount to the actual
expenses incurred for these children. We also found that the actual
costs of First Nations children placed in care in some First Nations
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agencies are lower than the amount provided by INAC. Further, INAC
does not review the agencies’ expenses to ensure that they are
allowable under the program. In our view, these practices are not
consistent with the Treasury Board authority.

4.82 Recommendation. Indian and Northern Affairs Canada should
carry out the on-site compliance reviews required under the First
Nations Child and Family Services Program. It should also ensure that
its British Columbia region complies with Treasury Board authority.
The Department's response. Indian and Northern Affairs Canada
agrees. The Department has begun to revise the Child and Family
Services program manual and an updated Compliance Directive will
be added in the 2008-09 fiscal year.

Indian and Northern Affairs Canada will be working with regional
offices, British Columbia in particular, to ensure compliance with
program authorities. Compliance audits will be undertaken where risk
indicates that this is required.

Information for accountability The Department lacks information on the program

4.83 Given the program’s impact on the lives of on-reserve First
Nations children and families, we expected that INAC would define
and collect appropriate information to manage and account for
the program. We reviewed the information collected by INAC and
aprogram evaluation completed in 2007.

4.84 We found that while INAC has defined some of its information
needs, they relate mostly to its funding responsibilities. The
information that INAC requires from First Nations and provinces is
focused on the volume of services to children in care, such as days of
care, and on the costs of services provided to these children. This
information is tied directly to actual payments to provinces and First
Nations agencies and supports program budgeting and funding
allocation to regions.

4.85 We found that INAC collects very limited information on the
actual services funded through its funding formula. It does not have
information on the volume of activities carried out by the First Nations
agencies, such as the number of contacts with child welfare services,
the number of assessments, or the major reasons why children come
into care. This information would be important in assessing the need
for child welfare services in aparticular First Nations community and
providing guidance to determine the funding needed. It could also help *
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in monitoring how the funding provided was used and what difference
it made in the lives of on-reserve First Nations children and
their communi t ies.

4.86 We found that INAC has little information on the outcomes of
its funding on the safety, protection, or well-being of children living on
reserves. As aresult, it is unaware of whether or to what extent its
program makes apositive difference in the lives of the children it funds.
4,87 In our view, the information INAC collects falls far short of
the child welfare program and policy requirements. The Department is

of the limits of the information it possesses, and it has identified
of the additional information it needs. These are steps in the

a w a r e

s o m e

right direction. However, alot of work remains to clearly identify
performance indicators and the necessary information, and to obtain
the cooperation of the provinces and First Nations in collecting this
information and ensuring its quality.

4.88 Program evaluation. INAC completed adepartmental evaluation
of the program early in 2007. From the outset, the evaluation questioned
whether evaluating the program was possible: it considered that the
program objectives were too broad and that the expected outcomes had
not been defined. In addition, it found no systematically collected
interim or longer-term outcome information on the program.

4.89 We found that given these limitations, the evaluation did not
explore the effectiveness of First Nations agencies or the quality of
the services they offer. Instead, it was future-oriented, seeking to
explore and recommend program changes to help reduce the number
of on-reserve children coming into care and to improve outcomes for
First Nations children and families.

4.80 In our view, this evaluation missed an opportunity to find out more
about the program, the effectiveness of First Nations agencies, and the
overall impact of services on children’s lives. INAC plans to undertake
another evaluation in 2010. Unless procedures are soon put in place to
collect more and better information and responsibilities are assigned, this
evaluation will face the same limitations as the previous one.

4.91 Recommendation. Indian and Northern Affairs Canada should
define the information it needs to manage the program and account
for its results, with aparticular emphasis on results and outcomes. In
cooperation with First Nations and provinces, INAC should develop
performance indicators, define the information required, collect the
information, and ensure its quality.

1
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The Department's response. Indian and Northern Affairs Canada
agrees. It began acomprehensive validation exercise in February 2008
to be completed by December 2008. The program intends to validate
the performance indicators with First Nations, to ensure that they are
robust and that performance measures lead to data collection that is
appropriate, with emphasis on results and outcomes.

The Indian and Northern Affairs Canada “Smart Reporting’
is intended to drive the collection of meaningful, relevant, and timely
performance data, while ensuring the reduction of reporting
requirements on First Nations. This exercise will be used to establish
what performance information is required and, if it is not currently
available, how it will be obtained.

e x e r c i s e

Conclusion

4,92 Our audit found that Indian and Northern Affairs Canada does
not have assurance that the First Nations Child and Family Services
Program funds child welfare services for on-reserve First Nations
children and families that are culturally appropriate and reasonably
comparable with those normally provided off reserves in similar
circumstances. In most provinces we visited, many on-reserve children
and families do not always have access to the child welfare services
defined in relevant provincial legislation and available to those living
off reserves.

4.93 We also found that INAC obtains insufficient assurance that the
child welfare services funded under the First Nations Child and Family
Services Program are delivered in accordance with relevant provincial
legislation and standards.

4.94 Finally, INAC does not have sufficient and appropriate
information to monitor the program’s results and costs for purposes of
both program management and accountability.

4.95 This program was established to implement afederal government
policy. It is linked to provincial legislation and has direct impact
the safety and well-being of on-reserve children and families. In
view, the program needs to be better supported, managed, and
overseen. It also requires better information on results and on the
outcomes for children. Although the solutions to some of the problems
faced by on-reserve children and families do not depend entirely
the availability and quality of child welfare services, steps need to be
taken to address the management deficiencies noted in this audit.

o n

o u r
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About the Audit

Objectives

Our objectives for the audit were to determine whether Indian and Northern Affairs Canada (INAC)
●has assurance that the First Nations Child and Family Services Program provides on-reserve First

Nations children and families with culturally appropriate child welfare services reasonably comparable
to those normally provided off reserves in similar circumstances,

●has assurance from the provinces that the child welfare services funded by the program are delivered
in accordance with their legislation and standards, and

●collects sufficient and appropriate information on results and costs for program management and
accountability purposes.

' 1

Scope and approach

Our audit focused on INAC’s First Nations Child and Family Services Program; in particular, we examined
the management structure and processes and the resources used to implement the federal government
policy on First Nations child and family services. We also included, where relevant, information on the
support available from other INAC programs and programs of other federal departments, such as Health
Canada (nondnsured health benefits) and the Canada Revenue Agency (Children’s Special Allowance).
The audit mainly covered fiscal years 2005—06 and 2006-07.

We looked at the program’s design and implementation, as well as INAC’s monitoring and measurement of
program results. We interviewed INAC managers and staff and reviewed relevant documents at five INAC
regional offices (British Columbia, Alberta, Manitoba, Ontario, and Quebec) and at headquarters. In most
of these regional offices, we reviewed the information that INAC had on selected First Nations and First
Nations agencies. We also looked at INAC files containing information on the funding provided to
provinces. In the Ontario regional office, we reviewed the interpretation and implementation of the
1965 Canada-Ontario Welfare Agreement as it relates to First Nations child welfare.

Additionally, we interviewed officials at the Canada Revenue Agency, Health Canada, and Human
Resources and Social Development Canada. Although we did not audit the activities carried out by First
Nations and their agencies, we sought their views on matters related to child welfare. To that end, we
visited eight First Nations communities or child welfare agencies. In these community visits, we discussed
matters with managers and staff working on child welfare. We also sought the views of national and
regional First Nations organizations and reviewed the documentation provided by them. We also met with

provincial officials and organizations and child welfare specialists.

i i
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Report of ttie Auditor General of Canada—May 2008Chapter 430



First Nations Child and Family Services Program—Indian and Northern Affairs Canada

Criteria

We expected Indian and Northern Affairs Canada

●to have clear authorities and expected results for the program;
●to have agreements clearly defining respective responsibilities for INAC, First Nations agencies,

and the provinces and the child welfare services to be provided;
●to obtain from provinces assurance that First Nations agencies deliver services in accordance with

provincial legislation and standards;

●to facilitate coordination between the First Nations Child and Family Services Program and other
relevant INAC programs, and facilitate access to other relevant federal programs;

●to design its funding of the program consistent with the program’s policy and objectives;
●to comply with Treasury Board authority and ensure that funding is being used for the purposes

intended; and

●to define and collect appropriate information for program management and accountability.

Audit work completed

Audit work for this chapter was substantially completed on 9November 2007.

Audit team

Assistant Auditor General: Ronnie Campbell
Principal: Jerome Berthelette
Lead Director: Andre C6te

Directors: Michelle Salvail, Charlene Taylor

Amy Begley
Kevin McGillivary
Jo Ann Schwartz
Daniel Steeves

For information, please contact Communications at 613'995-3708 or 1'888-761'5953 (toll-free).
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Appendix List of recommendations
● I

The following is alist of recommendations found in Chapter 4- The number in front of the
recommendation indicates the paragraph where it appears in the chapter. The numbers in parentheses
indicate the paragraphs where the topic is discussed.

Program implementation

4.26 Indian and Northern Affairs
Canada, in cooperation with provinces
and First Nations agencies, should

●define what is meant by services
that are reasonably comparable,

●define its expectations for culturally
appropriate services and standards,
and

●implement this definition and
these expectations into the program.

(4.17-4.25)

4.32 Indian and Northern Affairs
Canada should ensure that it has

up-to-date agreements with the
provinces and with First Nations
agencies in place. As aminimum,
these agreements should consistently
define who is responsible for providing
the child welfare services required
under provincial legislation, and what
services will be provided.
(4.27-4.31)

4.37 When negotiating agreements
with each province, Indian and
Northern Affairs Canada should, in
consultation with First Nations, seek
assurance that provincial legislation
is being met. INAC should also analyze
the information obtained and follow-up
when necessary.
(4.33-4.36)

Indian and Northern Affairs Canada agrees. In partnership
with provinces and First Nations—beginning with Alberta in the
2007-08 fiscal year—the program is moving to an enhanced
prevention-focused approach over the next five years.
Tripartite Enhanced Prevention Frameworks will more clearly
define services that are reasonably comparable with services
provided in similar circumstances by the provinces to children
living off reserve. Definitions of culturally appropriate services
will be developed through discussions with the various First
Nations based upon community circumstances, and are
targeted for completion in 2012.

Once an enhanced prevention approach model is approved,
business plans will be prepared by funding recipients. The
Department is already working on arrangements with other
provinces to ensure roles and responsibilities and services to be
provided are accurately defined and funded. Recipients in those
provinces will be asked to develop work plans in the 2008-09
fiscal year, based on those arrangements.

Indian and Northern Affairs Canada agrees and has already
initiated discussions with its partners—provinces/territories and
First Nation agencies—to clarify accountabilities for monitoring
and to support First Nation agencies’ adherence to provincial/
territorial standards.

Indian and Northern Affairs Canada is working to revise its
funding agreements to require assurances that provincial
legislation is being met and to follow up when necessary.
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Indian and Northern Affairs
Canada should resolve the fundamental
differences with Health Canada
related to their respective funding
responsibilities for services to First
Nations children in care.
(4.38-4.41)

4.42 Indian and Northern Affairs Canada and Health Canada
are working to establish clear agreements on roles and
responsibilities, in line with current program authorities
before they expire.

In order to develop a
coordinated approach to the provision
of federally funded child welfare
services, Indian and Northern Affairs
Canada should

●ensure that the Department’s
program rules facilitate coordination;
and

●in cooperation with First Nations,
work with the Treasury Board of
Canada Secretariat and other federal
departments that fund programs
for First Nations children to facilitate
access to their programs.

(4.38-4.41)

4.43 Indian and Northern Affairs Canada agrees to work with federal
partners to improve coordination efforts at headquarters and
regional levels and will support First Nations Child and Family
Services Agencies as they develop and implement
coordinated approach to the provision of federally funded child
welfare services. Currently in Alberta, agencies are using a
business plan mechanism to reflect and report on coordination
efforts. As the enhanced approach is adopted in other provinces,
the same mechanism will be used.

a m o r e

Indian and Northern Affairs
Canada should examine the human

resources requirements for this program
and allocate sufficient resources to meet
these requirements.
(4.44-4.46)

4.47 Indian and Northern Affairs Canada agrees and has already
made major progress on acomprehensive human resources plan
that places the needs for this program in the broader context of
the wide range of pressures on the Department.
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Funding of services

4.67 Indian and Northern Affairs
Canada, in consultation with First
Nations and provinces, should ensure
that its new funding formula and
approach to funding First Nations
agencies are directly linked with
provincial legislation and standards,
reflect the current range of child
welfare services, and take into account
the varying populations and needs of
First Nations communities for which it
funds on-reserve child welfare services.

(4.48-4.66)

4.74 Indian and Northern Affairs
Canada should determine the full costs
of meeting the policy requirements of
the First Nations Child and Family
Services Program. It should periodically
review the program’s budget to ensure
that it continues to meet program
requirements and to minimize the
program’s financial impact on other
departmental programs.
(4.68-4.73)

4.82 Indian and Northern Affairs
Canada should carry out the on-site
compliance reviews required under the
First Nations Child and Family Services
Program. It should also ensure that its
British Columbia region complies with
Treasury Board authority.
(4 .75^ .81 )

Indian and Northern Affairs Canada’s current approach to Child
and Family Services includes reimbursement of actual costs
associated with the needs of maintaining achild in care. The
Department agrees that as new partnerships are entered into,
based on the enhanced prevention approach, funding will be
directly linked to activities that better support the needs of
children in care and incorporate provincial legislation and
practice standards.

Indian and Northern Affairs Canada agrees to regularly update
its estimate of the cost of delivering the program with the
new approach on aprovince-by-province basis, over the next
five years.

The program budget will be periodically reviewed by the
Department in the context of overall priorities and program
requirements.

i

1

(

Indian and Northern Affairs Canada agrees. The Department
has begun to revise the Child and Family Services program
manual and an updated Compliance Directive will be added in
the 2008-09 fiscal year.

Indian and Northern Affairs Canada will be working with
regional offices, British Columbia in particular, to ensure
compliance with program authorities. Compliance audits will
be undertaken where risk indicates that this is required.
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Information for accountability

4.91 Indian and Northern Affairs
Canada should define the information
it needs to manage the program and
account for its results, with aparticular
emphasis on results and outcomes.
In cooperation with First Nations
and provinces, INAC should develop
performance indicators, define the
information required, collect the
information, and ensure its quality.
(4.83-4.90)

Indian and Northern Affairs Canada agrees. It began a
comprehensive validation exercise in February 2008 to be
completed by December 2008. The program intends to validate
the performance indicators with First Nations, to ensure that
they are robust and that performance measures lead to data
collection that is appropriate, with emphasis on results and
o u t c o m e s .

The Indian and Northern Affairs Canada “Smart Reporting”
exercise is intended to drive the collection of meaningful,
relevant, and timely performance data, while ensuring the
reduction of reporting requirements on First Nations. This
exercise will be used to establish what performance information
is required and, if it is not currently available, how it will be
o b t a i n e d .
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T H E S T A N D I N G C O M M I T T E E O N
P U B L I C A C C O U N T S

has the honour to present its

S E V E N T H R E P O RT

Pursuant to its mandate under Standing Order 108(3)fg), the Committee has
studied Chapter 4, First Nations Child and Family Services Program -Indian and Northern
Affairs Canada of the May 2008 Report of the Auditor General of Canada and has agreed
to report the following:
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I N T R O D U C T I O N

Children are amongst the most vulnerable people in society. Every effort
ought to be taken to ensure that they are protected from abuse and neglect, and

assistance is provided to families so children can grow up in asafe home environment.
Where this is not possible, it may be necessary to find asafe, permanent home for the
c h i l d .

As child welfare is aprovincial responsibility, all provinces have child
welfare statutes in place and have services for children at risk or in need. Providing First
Nat ions ch i ld ren access to ch i ld we l fa re se rv ices in the i r commun i t ies i s a recen t

undertaking. Formerly, many First Nations children were adopted out of their

communities by provincial child welfare services; today, most provinces delegate
authority for these services to local First Nations agencies which are responsible for

taking appropriate actions to ensure the safety and protection of children and promoting
their well-being.

As First Nations peoples living on reserves are afederal responsibility,
Indian and Northern Affairs Canada operates aFirst Nations Child and Family Services

Program. The objective of this program is to fund the provision of child welfare services

that are culturally appropriate, that comply with provincial legislation and standards, and
that are reasonably comparable with services provided off reserves in similar
c i r c u m s t a n c e s .

In May 2008, the Office of the Auditor General presented to Parliament an
audit of the First Nations Child and Family Services Program.

Given the Importance of the safety and well-being of all Canadian children

and the disturbing findings of the audit, the Public Accounts Committee held ahearing
on this audit on 12 February 2009 with officials from the Office of the Auditor General
(OAG) and Indian and Northern Affairs Canada. The OAG was represented by Sheila
Fraser, Auditor General of Canada; Ronnie Campbell, Assistant Auditor General; and

Jerome Berthelette, Principal. INAC was represented by Michael Wernick, Deputy
Minister; Christine Cram, Assistant Deputy Minister, Education and Social Development

1

Auditor General of Canada, May 2008 Report, Chapter 4, First Nations and Family Services Program—
Indian and Northern Affairs Canada.
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Programs and Partnerships Sector; Mary Quinn, Director General, Social Policy and
Programs Branch; Odette Johnston, Director, Social Programs Reform Directorate.

B A C K G R O U N D

In 1990, the federal government approved aFirst Nations child welfare

policy that promoted the development of culturally appropriate child and family services
controlled by First Nations for the benefit of on-reserve children and their families.

Based on this policy, Indian and Northern Affairs Canada (INAC) created the First
Nations Child and Family Services Program. Under this program, INAC provides
funding to First Nations, their organizations, and provinces to cover the operating and
administrative costs of the child welfare services provided to children and families living
on reserves, as well as the costs related to First Nations children placed in care.

In 2007, INAC spent $450 million on the First Nations Child and Family
Services Program: $270 million on direct support for First Nations children in care and

$180 million on the operations and administration of child welfare services provided to
First Nations. The Program supports 105 First Nations Child and Family Services

Agencies to deliver child and family services to approximately 160,000 children and
youth in approximately 447 out of 573 First Nation communities.

The statistics of the number of First Nations children in care are alarming.
At the end of March 2007, there were about 8,300 on-reserve children In care, alittle

over 5percent of all children living on reserves. This proportion is almost eight times
that of children In care living off reserves. Some of the major contributing reasons for

children coming into care are poverty, poor housing conditions, substance abuse, and
exposure to family violence.

The objective of the OAG’s audit was to determine whether INAC was

fulfilling its responsibility, under federal policy, to support child welfare services to on-
reserve children and families that are culturally appropriate and reasonably comparable
with provincial services available off reserves in similar circumstances.

2
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A C T I O N P L A N

The audit made six recommendations, and the Committee fully supports
these recommendations. As Indian and Northern Affairs Canada agreed with all of the
recommendations, the Committee expects that the Department will fully implement
t h e m .

In response to audits by the Office of the Auditor General, the Committee
expects that departments prepare an action plan that details what actions will be taken

in response to each recommendation, specifies timelines for the completion of the

actions, and identifies responsible individuals for ensuring the actions are undertaken in
aprompt and effective manner. An action plan demonstrates management’s
commitment to implementing the OAG’s recommendations, provides transparency

about the department’s plans, and allows the department to be held to account for
specific actions.

The Committee also expects that departments provide detailed action

plans before their hearing. This allows Committee members to review the action plan
and to develop questions for departmental officials.

The work for the audit on the First Nations Child and Family Services
Program was completed on 9November 2007, and the audit was tabled in Parliament

on 6May 2008. However, the Deputy Minister and Accounting Officer for INAC, Michael
Wernick, only provided vague generalities in his opening statement about the

Department’s actions in response to the audit; though, he did commit to providing a
follow-up report to the Committee in April. When asked if he had aconcrete and specific

action plan to provide to the Committee, Mr. Wernick said, “we have an action plan in
the sense that we're pursuing these various initiatives. That was the undertaking Imade

at the beginning: that it would be going to my audit committee in the month of April and
we'd provide it to the committee. It will go through each recommendation and give more
specifics on what we're doing or what we already have done.

While the Deputy Minister verbally committed to providing an action plan

and follow-up report to the Committee in April, the Committee is very concerned that

i ’ 2

^House of Commons Standing Committee on Public Accounts, 40“’ Parliament, 2"*̂  Session, Meeting 4,
1 7 : 1 0 .
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there is no evidence of an action plan currently in place, and that it would take so long

to finalize an action plan. The Committee agrees that the departmental audit committee
should be regularly examining this issue and ensuring that appropriate progress is
made. In order to ensure that INAC follows through on its commitment, the Committee
r e c o m m e n d s :

R E C O M M E N D AT I O N 1

That Indian and Northern Affairs Canada provide adetailed action
plan to the Public Accounts Committee by 30 Aprii 2009 on the
i m p i e m e n t a t i o n o f t h e O f fi c e o f t h e A u d i t o r G e n e r a l ’ s
recommendations inciuded in the May 2008 audit of the First Nations
Child and Family Services Program.

P O L I C Y R E Q U I R E M E N T S

According to the audit, the federal government’s First Nations child welfare
policy commits the government to fund child welfare services that are culturally
appropriate, that comply with provincial legislation and standards, and that are

reasonably comparable with services provided off reserves In similar circumstances.̂
Similar wording is provided on INAC’s website, “The First Nations Child &Family

Services (FNCFS) Program assists First Nations in providing access to culturally
sensitive child and family services in their communities, and ensures that the services

provided to First Nations children and their families on-reserve are comparable to those
available to other provincial residents in similar circumstances.

However, the audit found that INAC had not analyzed and compared the
child welfare services available on reserves with those in neighbouring communities off

reserves.® In some cases comparability may not be appropriate, as First Nations
communities often cannot rely on other social and health services to help keep afamily
together, services are sometimes delivered in isolated areas, and First Nations

communities may face more challenging situations than other communities.

» 4

®Chapter 4, paragraph 4.17.
ĥttp://www.ainc-inac.gc.ca/hb/sp/fncf/index-eng.asp

®Chapter 4, paragraph 4.19.
4
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Nonetheless, it should be possible to compare the level of funding
provided to First Nations child and family services agencies to similar provincial

agencies, and given their unique and challenging circumstances, it would be reasonable
to expect First Nations agencies to receive ahigher level of funding. Yet, when asked

how the funding for First Nations child and family service agencies compares to
agencies for non-natives, the Assistant Deputy Minister said, “I'm sorry, but we don't

know the answer.”® The same question was put to the Deputy Minister and he replied,
“Our accountability is for the services delivered by those agencies to the extent that we
f u n d t h e m .

. . 7

The Committee finds these responses quite disappointing. The Deputy
Minister’s response was unsatisfactory because the issue under discussion is the extent

to which the agencies are funded. Also, to not know how the funding compares to
provincial agencies makes the Committee wonder how the level of funding is

determined, and how the Department can be assured that it is treating First Nations
children equitably.

Some indication of how the funding level for First Nations child welfare

agencies compares to provincial agencies can be found In the Joint National Policy
Review conducted in 2000. This review found that, “DIAND [Department of Indian and

Northern Development] has been limited to 2% budgetary increases for the department
while expenditures for FNCFS [First Nations child and family services] agencies have

been rising annually at an average rate of 6.2%. The average per capita per child in
care expenditure of the DIAND funded system is 22% lower than the average of the
selected provinces.

» 8

This review, though, is now somewhat dated and is not acomplete picture
of all provinces. As the policy requires First Nations child welfare services to be
comparable with services provided off reserves and the Committee believes that First

Nations children should be treated equitably, the Committee believes that INAC must

®Meeting 4,16:10.
^Meeting 4,16:25.
°Dr. Rose-Alma J. McDonald, Dr. Peter Ladd, et. al.. First Nations Child and Family Services Joint
National Policy Review, June 2000, page 14. This report was prepared for the Assembly of First Nations
with First Nations Child and Family Service Agency Representatives in partnership with the Department of
Indian Affairs and Northern Development.

5



have comprehensive information about the funding level provided to provincial child

welfare agencies and compare that to the funding of First Nations agencies. This does
not mean that INAC should adopt provincial funding formulae for First Nations agencies

as the needs for First Nations agencies are unique and often greater. Nonetheless, at
the very least, INAC should be able to compare funding. Consequently, the Committee
r e c o m m e n d s :

R E C O M M E N D AT I O N 2

That Indian and Northern Affairs Canada conduct by 31 December
2009 acomprehensive comparison of its funding to First Nations
chiid and family welfare services agencies to provincial funding of
similar agencies and provide the Public Accounts Committee with
t h e r e s u l t s o f t h i s r e v i e w .

In addition to comparability, the policy also requires that child welfare
services be “culturally appropriate.” The audit found that INAC had not yet defined the

meaning of “culturally appropriate services,
appropriate used by the Department is the number of agencies being funded. However,

many of these agencies provide only alimited portion of services, while provinces
continue to provide the rest.

When asked whether the Department had defined "culturally appropriate

services,” the Deputy Minister somewhat flippantly replied, “Culturally appropriate
services are not really something that I, as awhite bureaucrat in Ottawa, can define for
afirst nations agency operating in aparticular community,
expecting the Deputy Minister to provide the definition, but instead he should have had

aclear grasp of what progress the Department has made in working with its partners to

develop adefinition, especially as the Department’s response to the OAG’s
recommendation states, “Definitions of culturally appropriate services will be developed
through discussions with the various First Nations based upon community

» 9 The main indicator of cultural ly

. . 1 0 T h e C o m m i t t e e w a s n o t

®Chapter 4, paragraph 4.23.
Meeting 4,16:20.
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» 1 1circumstances, and are targeted for completion in 2012.

to know what progress has been made to date, the Committee recommends:

As the Committee would like

R E C O M M E N D AT I O N 3

T h a t I n d i a n a n d N o r t h e r n A f f a i r s i n c l u d e a c l e a r i n d i c a t i o n o f
progress made in defining “culturaily appropriate services” in its
follow-up report on the Office of the Auditor General’s audit of the
First Nations Child and Family Services Program to be provided to
the Pubiic Accounts Committee in Aprii 2009.

F U N D i N G F O R M U L A E

Indian and Northern Affairs currently has two funding formulae in place for
the First Nations Child and Family Services Program: one formula, known as Directive

20-1, was designed in 1988 and has not been significantly modified since, and anew
formula that is being developed in tripartite agreements with First Nations and

provinces. There are currently tripartite agreements in place with Alberta,
Saskatchewan, and Nova Scotia.

The older funding formula has the effect of increasing the number of

children in care because the costs of in-care options—foster care, group homes and
institutional care—are fully reimbursed under this formula. In other words, under
Directive 20-1, the Department will cover the costs of children in care regardless of the

amount, but it will provide minimal funding for supports for children to be cared for safely
in their own family.

Moreover, the audit points out that this formula does not ensure an
equitable allocation of program funding.''̂  It is based on the assumption that each First
Nations agency has 6percent of on-reserve children placed in care. Though, the audit

found that the actual percentage of children in care can range from 0to 28 percent. The
formula Is also unresponsive to factors that can cause wide variations in operating

costs, such the capacity of small agencies to provide the required range of child welfare
s e r v i c e s .

Chapter 4, response to recommendation 4.26.
Chapter 4, paragraph 4.52.

1 2
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The Deputy Minister acknowledged the flaws in the older funding formula
and pointed to the new approach:

What we had was asystem that basically provided funds for kids in care.
So what you got was alot of kids being taken into care. And the service
agencies didn't have the full suite of tools, in terms of kinship care, foster
care, placement, diversion, prevention services, and so on. The new
approach that we're trying to do through the new partnership agreements
provides the agencies with amix of funding for operating and
maintenance--which is basically paying for the kids' needs-and for
prevention services, and they have greater flexibility to move between
t h o s e .

In other words, the new formula is based on an enhanced prevention approach, which is
intended to improve outcomes for children and families and reduce the need for out-of-

home placements. The enhanced prevention approach provides First Nations child
welfare agencies greater flexibility to fund such options as family supports, in-home

services, and kinship care. This new approach has been called the “Alberta Response
model,” and it should lead to better outcomes for children and possibly lower costs in

the long-term. The Committee supports this prevention-based approach as it brings
together arange of community partners to support children and their families.

However, both funding formulae are currently in place. The Assistant
Deputy Minister, Christine Cram, described the current situation:

We currently have two formulas in operation. We have aformula for those
provinces where we haven't moved to the new model. Under that formula,
we reimburse all charges for kids who are actually in care, and that's why
the costs have gone up so dramatically over time. There were comments
made about the fact that under the old formula there wasn't funding
provided to be able to permit agencies to provide prevention services.
That's afair criticism of the old formula. Under the new formula, as the
deputy was mentioning, we have three categories in the funding formula.
We have operations, prevention, and maintenance. So those are each
determined on adifferent basis.

So, First Nations child welfare agencies in the three provinces noted above are funded
by the new formula, but agencies in the rest of the country are funded under the old
formula, until new tripartite agreements are signed, which the Department hopes to

achieve with all provinces by 2012.

1 3
Meeting 4,16:05.
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The Committee is quite concerned that the majority of First Nations
children on reserves continue to live under afunding regime which numerous studies
have found is not working and should be changed. According to the Joint National

Policy Review, “The funding formula inherent in Directive 20-1 is not flexible and is
o u t d a t e d . . . 1 4

The 2005 Wen:de report, which undertook acomprehensive review of
funding formulae to support First Nations child and family service agencies, found that

the current funding formula drastically underfunds primary, secondary and tertiary child
maltreatment intervention services, including least disruptive measures. The report

writes, “The lack of early intervention services contributes to the large numbers of First

An evaluation prepared in 2007 by
. . 1 5

Nations children entering care and staying in care.
INAC’s Departmental Audit and Evaluation Branch recommended that INAC, “correct

the weaknesses in the First Nations Child and Family Service Program’s funding
The OAG concluded, “As currently designed and implemented, the formula

does not treat First Nations or provinces in aconsistent or equitable manner. One
consequence of this situation is that many on-reserve children and families do not
always have access to the child welfare services defined in relevant provincial

legislation and available to those living off reserves.
Yet, this funding formula continues. As the Auditor General puts it, “Quite

frankly, one has to ask why aprogram goes on for 20 years, the world changes around

it, and yet the formula stays the same, preventative services aren't funded, and all these
children are being put into care.

While the Committee appreciates the efforts the Department is making to
develop new agreements based on the enhanced prevention model, the Committee

completely fails to understand why the old funding formula is still in place. Moving to
new agreements should in no way preclude making improvements to the existing
formula, especially as it may take years to develop agreements with the provinces. In

. . 1 6formula.

1 7

> . 1 8

1 4
Dr. Rose-Alma J. McDonald, Dr. Peter Ladd, et. al.. First Nations Child and Family Services Joint

National Policy Review, June 2000, page 17.
First Nations Child and Family Caring Society of Canada, Wen:de: The Journey Continues, 2005, page

Indian and Northern Affairs Canada, Departmental Audit and Evaluation Branch, Evaluation of the First
Nations Child and Family Services Program, March 2007, page 48.

Chapter 4, paragraph 4.66.
Meeting 4.17:15.

3 5 .
1 6

1 7

1 8
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the meantime, many First Nations children are taken into care when other options are
available. This is unacceptable and clearly Inequitable. The Committee recommends:

R E C O M M E N D AT I O N 4

That Indian and Northern Affairs immediately modify Directive 20-1
for the funding of First Nations child and family services agencies to
ailow for the funding of enhanced prevention services, and report
back to the Public Accounts Committee on its progress in making
this change by 30 June 2009.

The Auditor General also expressed concerns with the new funding
formula. She told the Committee that:

the new formula does not address the Inequities of the existing formula. It
still assumes that afixed percentage of first nations children and families
need child welfare services. Agencies with more than 6% of their children
in care will continue to be hard-pressed to provide protection services
while developing family enhancement services. In our view, the funding
formula should be more than ameans of distributing the program's
budget: it should take into account the varying needs of first nations
children and communities.

The Committee could not agree more, especially as the Department has known about
this problem in the old formula yet has repeated it in the new formula. The Committee is
very disturbed that the Department would take abureaucratic approach to funding

agencies, rather than making efforts to provide funding where it is needed. The result of
this approach is that communities that need funding the most, that is, where more than
six percent of the children are in care, will continue to be underfunded and will not be

able to provide their children the services they need. The Committee strongly believes

that INAC needs to develop afunding formula that is flexible enough to provide funding
based on need, rather than afixed percentage. The Committee recommends:

R E C O M M E N D AT I O N 5

That Indian and Northern Affairs Canada ensures that its funding
formula for First Nations child and family services agencies is based
upon need rather than an assumed fixed percentage of children in
care, and report back to the Publ ic Accounts Commit tee on i ts
progress in making this change by 31 December 2009.

10
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R E A L L O C AT I O N S

In order to moderate the pace at which program expenditures were

growing, in 1995 the Department’s annual funding Increases were limited to 2percent.
The First Nations Child and Family Services Program’s budget, though, has increased

significantly over the last few years—from $193 million in 1997 to $450 million In 2007.
The Program’s needs and consequent expenditures are growing faster than the
department’s overall budget. This has led INAC to reallocate funding from other

programs, such as community infrastructure and housing,

on housing has not kept pace with growth in population and community infrastructure
has deteriorated at afaster rate.

The OAG recommended t ha t INAC shou ld de te rm ine t he f u l l cos t o f

meeting the policy requirements of the First Nations Child and Family Services

Program. While the Committee believes that this is apositive first step, it does not

resolve INAC’s continuing problem of constantly having to reallocate funds from one
program to another in order to meet emergencies. This means that other pressing

needs are underfunded. As the Committee is troubled by the problem of continuing
reallocations within INAC, it recommends:

1 9 This means that spending

R E C O M M E N D A T I O N 6

Tha t Ind ian and Nor the rn A f fa i r s Canada de te rm ine the fu l l cos ts o f
meeting all of its policy requirements and develop afunding model
to meet those requirements.

T H E B E S T I N T E R E S T S O F C H I L D R E N

In order to determine whether or not aprogram is having its intended
effects, it is necessary to set clear and concrete objectives and to collect information
about the program’s results as assessed against these objectives. In this case, the goal

of the First Nations Children and Family Services Program should be to ensure that
First Nations children are protected from abuse and neglect and are able to grow up in a
safe environment. INAC should know whether or not children are better off as aresult of

1 9 Chapter 4, paragraph 4.72.
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this program. Measuring results would allow the department to modify and improve the

program based upon solid empirical information.
However, the audit found that the information collected by IMAC is mostly

for program budgeting purposes. IMAC has little information on the outcomes of its

funding on the safety, protection, or well-being of children living on reserves.̂ ® In other
words, IMAC does not know whether its funding is in the best Interests of First Nations
c h i l d r e n .

If INAC had been collecting this Information, then perhaps it would have

realized long ago that its old funding formula. Directive 20-1, encouraged agencies to

put children into care, rather than fund family-based prevention services. It is not in the
best interests of children to place more children into care than is necessary, and it is not

in the best interests of children to provide funding based on afixed percentage of costs
ra the r than on need .

The Committee believes that if INAC were to set criteria based on the best

interests of children and to measure the results of its program on the basis of these

criteria, then it might better manage the program to meet the needs of First Nations
children. Consequently, the Committee recommends:

R E C O M M E N D A T I O N 7

That Indian and Northern Affairs Canada develop measures and
c o l l e c t i n f o r m a t i o n b a s e d o n t h e b e s t i n t e r e s t s o f c h i i d r e n f o r t h e
results and outcomes of its First Nations Child and Family Services
Program.

C O N C L U S I O N

The Committee recognizes that some progress is being made. Tripartite
agreements have been signed with Alberta, Nova Scotia, Saskatchewan, and First

Nations groups. The new approach to child welfare in Alberta is amodel that the
government Is seeking to replicate across Canada. As Ms. Fraser noted, “I think we can
be somewhat hopeful when we look at the Alberta model, which is recognizing that

services have changed and funding based on that example is going to go up quite

2 0 Chapter 4, paragraph 4.86.
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»21
significantly. The Committee also recognizes the increase in funding for the First

Nations Child and Welfare Services Program over the last few years from $193 million
in 1996-1997 to aprojected $523 million in 2008-2009.

Despite this progress, First Nations children are particularly vulnerable

and the necessity of adequate funding of First Nations child and family services cannot
be denied. The Committee is disappointed with the bureaucratic approach taken by

Indian and Northern Affairs Canada to funding its First Nations Child and Family
Services Program. It is continuing to use afunding formula with extensive flaws and its
new funding formula incorporates some of those same flaws. The formula is not based

on the actual cost of delivering services, is not sufficiently linked to the costs of meeting

provincial requirements and standards, does not reflect the current range of child

welfare services, nor does it take into account the varying populations and needs of
First Nations communities

Continuing to use aflawed funding formula means that First Nations child
and family services agencies are often underfunded, and First Nations children and their
families do not receive the services that they need. Instead, First Nations children are

much more likely to enter into and stay in care, and their families are not given the full
range of support services to help them provide asafe environment for their children.
This situation is not tenable. The Committee sincerely hopes that INAC will take prompt

action to ensure that First Nations children are provided appropriate and adequate
services in amanner that treats them equitably with all other Canadian children.

21 Meeting 4,17:15.
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A P P E N D I X A
L I S T O F W I T N E S S E S

MeetingD a t eOrganizations and Individuals

Department of Indian Affairs and Northern Development
Christine Cram, Assistant Deputy Minister,
Education and Social Development Programs and Partnerships

S e c t o r

Odette Johnston, Director,
Social Programs Reform Directorate

Mary Quinn, Director General,
Social Policy and Programs Branch

Michael Wernick, Deputy Minister

42 0 0 9 / 0 2 / 1 2

Office o f t he Aud i to r Genera l o f Canada

Jerome Berthelette, Principal

Ronnie Campbell, Assistant Auditor General

Sheila Fraser, Auditor General of Canada
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REQUEST FOR GOVERNMENT RESPONSE

Pursuant to Standing Order 109, the Committee requests that the government table a
comprehensive response to this Report.

Acopy of the relevant Minutes of Proceedings (Meetings Nos. 4. 6and 8) is tabled.

Respectfully submitted,

Hon. Shawn Murphy, MP

C h a i r

1 7



r c iExhibit .referred to In the
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sworn before me, this 
day of 2oll

Opening Statement by Cindy Blackstock, Ph )
Execu t i ve D i rec to r

First Nations Child and Family Caring Society of Canaaa at me
Canadian Human Rights Tribunal on First Nations Child Welfare,

11**’ floor, 160 Elgin Street, Ottawa, Canada

ACOMMIS^<^R FOR TAKINGkFFIDAVITS

September 14, 2009

On behalf of the First Nations Child and Family Caring Society of Canada and the Assembly of First
Nations it is agreat honour to stand before you today to represent First Nations children and families
living in First Nations communities across this great country. We filed this complaint on behalf of all
First Nations children who want the same opportunity to live safely in their family homes as other
children. As you know Mr. Chair, provincial child welfare laws apply both on and off reserve In Canada,
but typically the provinces expect the federal government through its funding service to meet child
welfare needs on reserve. It is important to note Mr. Chair that the provincial child welfare statutes to
which the respondent ties their funding do not allow for any differential service on the basis of funding
disputes between Canada and the respective provinces and territories. The paramount consideration of
child welfare law is the safety and well being of the children.

When the federal government's funding service does not provide the same level of benefit as children
served by the provinces, the provinces typically do not top up those funding level resulting in atwo
tiered child welfare service where one child who is on reserve, even across the street from anon¬
reserve community, will receive less child welfare services than another child across the street off
reserve who Is serviced and funded by the province. The federal government has been shown in the
reports by the Auditor General and the Standing Committee on Public Accounts report and numerous
expert reports to provide lesser funding for child welfare services on reserve even though First Nations
children have higher needs than non-Aboriginal children.

It Is important to underscore that this case was not our first choice. It was filed simply as alast resort
after ten years of trying to work cooperatively with the federal government to get them to treat First
Nations children equitably. Our first job dated back to the turn of the millennium in what is called the
Joint National Policy Review completed in 2000. This report found that the federal child welfare funding
was 22% less than that received by other children. Four years the Wen:de series of reports found that
the funding on reserve needed to be increased by 109 million dollars per year to achieve basic equity
(excluding Ontario). The Auditor General in 2008 found the federal government's old funding formula
known as "the directive" to be inequitable and their new formula to be inequitable and not tied to the
needs of First Nations children on reserve. Since the time of the Directive, the federal government has
advanced something called the "enhanced funding formula" which was also reviewed by the
Honourable Auditor General of Canada and In her report she find that too to be inequitable. So we have
had numerous solutions that have been affordable to the government and these solutions were
announced at times when the federal government was running asurplus budget in the billions of dollars
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and at times when the federal government was spending billions to stimulate the economy using
"shovel ready projects." But it seems no matter what the financial situation of the government; the
equality of First Nations children did not receive the attention that was required.

What is most important for me, and the Caring Society and the Assembly of First Nations is that the
children could no longer wait. There are more First Nations children in care today. Honourable Chair,
than there were in residential schools at the height of their operations by afactor of three. Taken from
their families and placed in foster care either on or off reserve. You will be hearing evidence from some
of the witnesses who run services on and off reserve in terms of child welfare and they can tell you first
hand Mr. Chair, that there are not the resources on reserve to keep the children safely in their homes
when their family goes through acrisis to the same degree as they are available off reserve. So if you
are an on reserve family and you go through adifficult time, as all families do, there Is almost no funding
provided by the Department of Indian Affairs in its funding service to help that family keep that child
safely in their family home. Those services are required by statute and are often termed least disruptive
measures which mean that, as asocial worker, you do everything possible to keep the child in the family
home before you consider removal but these services are simply not available on reserve. The federal
government's own documents link problems with its funding formula to growing numbers of First
Nations children going into child welfare care and the reality that First Nations agencies servicing them
are unable to meet their mandated responsibilities.

On June 11, 2008, the Honourable Prime Minister Stephen Harper for the wrongs that were done to
Aboriginal peoples during the residential school era. He particularly referred to the wrongful removal of
Aboriginal children. We all know about the loss of culture, of language and the disruption of family and
the difficulties that come from children being In child welfare care. They are less likely to graduate from
high school, more likely to have mental health issues, more likely to have addictions problems and more
likely to be in justice. It is not that we, as First Nations, do not believe our children should be safe. We
absolutely and fundamentally believe they deserve to be safe but we also believe that government has a
responsibility to provide their families with the same opportunity to keep them safe as is already
provided to other Canadians.

At atime when federal leaders are meeting afew blocks away to discuss issues that matter the most to
Canadians -this case calls them back to the conscience of the Nation. Great governments or leaders are
not measured by interests or issues; they are measured by whether they stand on guard for the values
of our country. The ones that define us the most- equality, freedom, justice and an unwavering
commitment to human rights-especially when it comes to children. In this case, the federal government
has relied on aseries of legal technicalities to question the jurisdiction of the tribunal to hear the case.
They may be successful and if they are what happens to these First Nations children who are denied
equitable treatment by yet another Canadian government? Who stands up for them and their right to
equality in this great nation? And what happens to our Canada if vulnerable children can be denied
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equitable government services simply because of their race or some other discriminatory ground
because the government feels that their funding is not aservice? The Implications of this case reach
into the households of all Canadians and into the hearts of all caring Canadians who believe in the
equality and sacred treatment of all children. It also reaches into the conscience of this great nation
and as the United Nations Convention on the Rights of the Child and the United Nations Declaration on
the Rights of Indigenous Peoples have asserted, when the children win -when the children receive
equity and are able to grow up in their families proud of who they are -we all win. In this case
Honourable Chair, if the children win then Canada wins too.

Thank you very much

Check against delivery
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a referred to in theI x h i ' O i l

: ) . ^ i 2va c f_
.wjorn before me, this

C a n a d i a n H u m a n

Rights Tribunal
T r i b u n a

des dro ts de la personne

ÎPAVITSOttawa, Canada K1A1J4 RFOR TAKiNA C O M M I S S l i

Septemoer 11, 2009^

B y E - m a i l

Cindy Blackstock
Execut ive D i rec to r

First Nations Child and Family Caring Society of Canada
302 -251 Bank Street
Ottawa ON K2P 1X3

Va le r i e R i che r

Senior Policy Analyst
Assembly of First Nations
473 Albert Street, S**" Floor
O t t a w a O N K 1 R 5 B 4

Karen Cuddy
Department of Justice, Resolution Branch
Indian Residential Schools/Foster Care/ Day Schools
Legal Services (5'̂  floor)
Floor 01, Room 003
90 Sparks Street
Ottawa, Ontario KIA 0H4

Dan ie l Pou l i n

Legal Counsel
Canadian Human Rights Commission
Canada Place

344 Slater Street, 8th Floor
Ot tawa , ON K IA lE l

Ch ie f s o f On ta r i o

Michael Sherry
B a r r i s t e r & S o l i c i t o r

1203 Mississauga Road
Mississauga ON L5H-2J1

Amnesty International Canada
Owen Rees
S t o c k w o o d s L L P
Bar r i s te rs
The Sun L i fe Tower

Suite 2512, 150 King Street West
To r o n t o O N M 5 H 1 J 9

Dear Parties:

R e : Tribunal -First Nations Child and Family Caring Society of Canada
et al V. Attorney General of Canada (representing the Minister of Indian
and Northern Affairs)
O u r F i l e : T 1 3 4 0 / 7 0 0 8

At the hearing in the above referenced complaint held on Monday, September 14, 2009,
the Tribunal issued the following order:

1. I N T E R E S T E D P A R T I E S

Both the Chiefs of Ontario (COO) and Amnesty International (AI) are granted Interested
Party status in the hearing of the above complaint.

. . . / 2

C a n a d a
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- 2 -

2 . D I S C L O S U R E :

(i) . COO is to provide the other parties with the names of its fact witnesses together
with will-say statements, by September 18,2009 and the names of its expert
witnesses and brief will-say statements, by September 25,2009.<

COO will provide its Statement of Particulars and documentary disclosure by
October 7,2009 and its expert(s) reports by October 30,200i

In terms of its participation in the hearing, COO may examine its own witnesses, cross-
examine respondent’s witnesses after cross-examination by the Commission and the
complmnants, and make final submissions. COO may not present any evidence, cross-
examine or final submissions that duplicates or overlaps with that of the Commission
or the complainants.

AI’s participation in the hearing is limited to final legal submissions, written
and/or oral to be presented at the conclusion of the evidence and after the legal
submissions of the other parties. AI will provide the other parties with
outline of its final submissions plus acompilation of all of the international
sources that it will reference in its final submissions by October 30,2009.

AI will also provide the other parties with its full, written legal submissions at the close
of the evidence.

(ii)

a n

(iii) The Commission will provide further particulars as requested in the respondent’s
August 17,2009 letter and any supplementary disclosure by September 21,2009.

The Commission will file its amended Statement of Particulars by September 28,
2009 and all of its expert reports by October 14,2009 except the report of
Professor Loxley which is to be filed by October 30,2009.

(iv) The respondent will provide its amended Statements of Particulars by
October 23,2009.

3. FURTHER HEARING DATES:

The parties estimated that atotal of thirteen (13) weeks will be required to complete the
hearing of the complaint. The scheduled dates of October 13-16,2009 and November 9-
10,2009 have been cancelled. The hearing is to resume on November 16-20,2009 and
continue on January 18-22,2010; January 25-29,2010; February 8-12, 2010; and
February 15 to 19,2010. The Tribunal will advise the parties of additional dates.

. . . / 3



r

■ t .

\1,● ‘ I

- i - ' :r
I

A' l l -

T

>

V

' i .:j

T r

- j)

I

‘Ki !.y

:

I

1.

,i . 1

-/!r -
..VT

/t - -
.● :

.'●£

. r A
. V ' A * f ●●

V

●V> ●

V

i
:●’ i : ' ; - - * ' r ■ >

. ; ? V

‘ J

T * ,

i -

-*v ;AI ; ■ :

{



- 3 -

If Nicole Bacon, Registry Officer, can be of any assistance prior to the hearing, please do not
hesitate to contact her at (613) 947-1161, or by e-mail at: nicole.bacon@chrt-tcdp:gc.ca.

jYmts tn ily.

/GuyGregoire
Director Registry Operations
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Equity Chambers
43 Florence Street

Ottawa. ON K2P0W6
T: 613-237-2441

F: 613-232-2680

Cha

to /;, theaffidavit of..G.:̂ Mctsĵ ^
sworn before me, this ..̂ k

Our File No. 1001

November 9, 2009

UJU,̂ 20.\x....BY EMAILS FACSIMILE

Nicole Bacon
Registry Officer
Canadian Human Rights Tribunal
ll’" Floor, 160 Elgin Street
Ottawa, ON K1A1J4

COMM/Sm ff^FORmkhcJ^iOfU/rrs

Dear Madam:

R e First Nations Child and Family Caring Society and Assembly of First
CHRT File No. T1340/7008

Nations Child and Family Caring Society, Iam writing further to the
erence call in the above noted matter between the parties and the Tribunal Chair on

November 6, 2009. It would be appreciated if this letter could be brought to the attention of

Nations v. Canada

In the course of the call, it was unciear whether Mr. Grant Sinclair remains the Tribunal
member s«ing on the case. While we understand that Mr. Sinclair's term has expired, it
anticipated that he would remain sitting on this case until the conclusion of the inquiry
pursuant to section 48.2(2) of Canadian Human Rights Act. R.S.C. 1985, c. H-6. This expectation
was la'-gely based on the fact there is presently ashortage of members on the Tribunal, thoughIt IS also noted that Mr. Sinclair has considerable adjudicative experience. By this letter we are
asking the Tribunal to formally render adecision on this matter,

vMontreuii,
Mr°lnriafr'! foNowIng factors Support adecision by the Chair extendingMr. Sinclair sappointment to conclude the inquiry:

●Proceedings are to proceed as expeditiously as the requirements of natural justice
allow. At present. It is not evident that another member is in aposition to hear the
matter on the dates already scheduled. Mr. Sinclair has already heard several motions
on this case and sat through submissions and opening statements, it would take
considerable time for another member to get up to speed on the file and conduct it in
accordance with the time line presently scheduled.

w a s

R i g h t s L q u a i i 1 y D i g n i t y
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●Mr. Sinclair has considerable adjudication experience on the Tribunal, including
experience sitting on large cases and those involving difficult questions of law. At
present, the Tribunal is short-handed, and an experienced member on this complaint -
who is already lined up to hear it -would serve the interests of all parties.

The significance of the within complaint cannot be overstated. It raises Important and novel
issues of law concerning the interpretation of the Act as well as the application of human rights
legislation to the complicated jurisdictional environment found
more seriously, the implications of the complaint are enormous. For the complainants, the
case IS about vulnerable children who are seeking the right to equal protection and the equal
right to grow up safely in their own homes, with their families and within their communities.
For the respondent, providing First Nations children with equitable child protection services
would be very costly -in the range of $100-million per year.

on First Nations reserves. Even

For the reasons set out above, the First Nations Chiid and Famiiy Caring Society would like to
see this matter proceed as soon as possible. Having Mr. Sinclair remain seized of the complaint
would serve the common objective of expeditiousness.

,Yours truly,

j h h . / .
Î ul Champ

Cindy Blackstock, First Nations Child and Family Caring Society
Valerie Richer, Assembly of First Nations
Mitchell Taylor, Department of Justice (Counsel for the Respondent)
Daniel Poulin, Canadian Human Rights Commission
Owen Rees, Stockwoods (Counsel for Amnesty International)
Mike Sherry (Counsel for Chiefs of Ontario)

R i g h t s F : i c ! ! i I y D i g n i t y
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Equity Chambera
43 Florence Street

Ottawa. ON K2P0W6
T; 613-237-2441

F: 613-232-2680

ssoc ia tes
U f w w - c f t a m p l a w . c a

Our File No. 1001 referred to in theThis is Exh(î
affidavit of

sworn before me, this ...‘H:December 4, 2009

day ofBY EMAIL

H
Nicole Bacon

Registry Officer
Canadian Human Rights Tribunal
11̂ '’ Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

r v ‘

■R FOR TAKil^a AFF’Qi VirsA C O M M I S S I O N l

Dear Ms Bacon:

R e First Nations Child and Family Caring Society and Assembly of First Nations v. Canada
CHRT File No. T1340/7008

We are writing further to the Chair's direction dated November 6, 2009, and the
management conference. The purpose of this letter is to raise certain concerns that our client,
the complainant First Nations Child and Family Caring Society of Canada (the "FNCFCS" or
Caring Society ), have about the progress of this matter, Please bring this letter to the

attention of the Chair.

u p c o m i n g c a s e

Firstly, on behalf of the FNCFCS, we wish to recognize the Tribunal's commitment to ensuring
that this hearing is conducted in afair and expeditious manner. Expeditiousness is also
extremely important to our client and the First Nations peoples across the country following
this case, for whom there is aprofound interest in ensuring that the case moves beyond
procedural concerns into testimony on an urgent basis. The terrible impact of discriminatory
child welfare services are seen and felt every day in First Nations communities across Canada.
An estimated 27,000 First Nations children, including 8,000-9,000 children
presently in state custody, many of them unnecessarily.

Our client is very concerned that the alternative processes suggested by the Chair, so close to
the commencement of the hearing, will unfortunately only serve to delay the case. One week
of scheduled hearing has already been lost, and two more in January 2010 are in serious
jeopardy. In the event the Chair directs the parties to lead their evidence through affidavits,
the start of the hearing will be delayed much longer -perhaps months.

o n r e s e r v e s , a r e
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More seriously, the FNCFCS Is of the opinion that the proposed procedure is likely to severely
limit the procedural fairness of the hearing. Given the importance of the rights at stake In this
hearing, and the vulnerability of the affected population, the FNCFCS believes that all parties
Involved should be provided with a'*full and ample opportunity"' to present their case and
evidence. The Chair must also be mindful that this case very much relates to the collective
experiences of First Nations communities. The procedure suggested by the Chair would deprive
the complainants of the opportunity to present ~and witness -the evidence orally, which is a
traditional and culturally potent form of expression, custom and identity to Aboriginal peoples.
For these reasons, which will be expanded upon below, the Caring Society is asking the Tribunal
to allow the hearing to commence on January 18,2010, with witnesses.

Right to an oral hearing

The common law duty of fairness requires that those who may be adversely affected by an
administrative decision be afforded areasonable opportunity to participate in the decision
making process by tendering evidence and making submissions. The scope of the duty of
fairness Increases according to the importance of the interests or rights at stake.̂

It should be stressed that legislation protecting the right to be free from discrimination is of
quasi-constitutional nature.̂  Furthermore, this particular case will potentially have very wide
impact, affecting literally thousands of children in need of care and support. These are clearly
Interests of vital importance, and the FNCFCS believes that the parties should be entitled to the
utmost level of procedural fairness. This Includes the right to ameaningful opportunity to
present the testimony of witnesses and experts in athorough and comprehensive manner,
which Is best achieved through viva voce testimony. Limits and restrictions Imposed on the
evidence, and the manner in which it can be tendered, such as those suggested by the Chair,
are likely to Infringe upon the procedural ̂ Imess of the hearing and the rules of natural
justice.̂

We also note that this case involves the rights of children and young people. As such, the
Tribunal should consider the procedural processes in light of their Interests and procedural
rights. The provision of evidence In affidavit form, either exclusively or in the main, erodes the
ability for children to understand the proceedings that directly impact on them. Viva voce
evidence is much more accessible to children and more In keeping with the Respondent's
obligations under the United Nations Convention on the Rights of the Chiid^ The interest of

^Singh v. Canada (Minister of Employment and Immigration {19S5) 1S.CR. 177
^Ontario Human Rights Commission and O'Malley vSimpsons-Sears Ltd., [1985] 2S.CR. 536, at p. 546-

^Mackey v. Saskatchewan (Medical Care Insurance Comma.) {IBBS) 67 Sask. R. 88 {Sask. aB.)
^The United Nations Committee on the Rights of the Child issued the following interpretive guidance. General
Oimment 11: "The Committee considers that special measures through legislation and policies for the protection

4 7 .
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youth in this case is demonstrated by agroup of school children who were planning to attend
the Tribunal during the week of November 16,2009.

The Chair suggested in the conference call on November 6, 2009, that the case of the
Commission and the complainants was not focussed and further "discovery" was required. The
FNCFCS does not share that view. Neither, apparently, does the Respondent, as there was no
objection when Tribunal Member Sinclair scheduled this matter for hearing on November 16,
2009. Indeed, all of the main factual assertions advanced by the complainants are supported
by government studies and reports. The facts are these:

●There Is asignificant disparity in the level of child welfare services available to First
Nations children living on reserves compared to children living off reserves.

●The cause of this disparity in services is adisproportionately lower level of funding
provided by the Respondent, and also problems with the structure of the funding.

●Child welfare services on reserves do not meet relevant child welfare statutory
requirements, particularly as they relate to "least intrusive measures" which can keep
children in the family home. Accordingly, more First Nations children are in state
custody than would be the case If they enjoyed the equal benefit of child welfare
services available to non-FIrst Nations children.

The above allegations are not asurprise -again, they appear in numerous government and
other official reports and documents, many of which were produced or sponsored by the
Respondent. In short, there is no need to discover the complainants' case. What is unknown is
how the Respondent intends to prove that First Nations children are receiving equal benefit to
child welfare services when all available evidence indicates otherwise. It is noted that the
Respondent has vet to name asingle expert witness to support its case. Nevertheless, the
Respondent claims that It will contest these central factual issues. Accordingly, we can only
assume that the Tribunal will be presented with conflicting evidence and that the credibility of
the witnesses giving evidence will be of essential importance In determining the outcome of
this matter. As noted by Wilson J., the highest level of procedural fairness Is required when the
credibility of the witnesses is an important issue in the hearing. In Singh v. Minister of
Empioyment and Immigration, Wilson J. explained:

Iam of the view that where aserious issue of credibility is involved,
fundamental Justice requires that credibility be determined on the basis of
an oral hearing. Appellate courts are well aware of the inherent weakness
of written transcripts where questions of credibility are at stake and thus

of indigenous children should be undertaken in consultation with the communities concerned and with the
participation of children„„The Committee considers that consultations should be actively carried out by authorities
or other entitles of States parties in amanner that Is culturally appropriate, guarantees availability of information
to ail parties and ensures interactive communication and dialogue."
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are extremely loath to review the findings of tribunals which have had the
benefit of hearing the testimony of witnesses In person: see Stein v. The
Ship "Kathy K", [1976] 25.CR. 802, at pp. 806D08 (per Ritchie J.) Ifind it
difficult to conceive of asituation in which compliance with fundamental
justice could be achieved by atribunal making significant findings of
credibility solely on the basis of written submissions.^

We also note that the Tribunal Chair expressed some questions about the proposed evidence
concerning the history of the residential school system and also Jordan's Principle. These
questions should not affect the mode of evidence. The Tribunal may always exclude any
evidence that does not meet the test of relevance. Thus, the admissibility of this evidence
should be addressed directly, with full arguments by the parties on the issue of relevance. For
the record, the Caring Society regards this evidence as highly relevant. It demonstrates that
discrimination against First Nations peoples -and the view that it is somehow acceptable for
First Nations children to receive alower standard of treatment and services -is awell-
entrenched and systemic aspect of Canadian government policy.®

The importance of oral history to Aboriginal communities

First Nations peoples across Canada are following this case very closely given the important
impacts this case has on children in their communities. Many have expressed adesire to travel
in order to attend and witness the proceedings and evidence. In fact, First Nations people from
two provinces outside of Ontario had made travel plans to attend the hearings that were
scheduled for the week of November 16, 2009. The Supreme Court of Canada has recognised
that the sharing of Aboriginal oral history Is amanner in which culture and traditions are
expressed. Quoting the Royal Commission on Aboriginal Peoples, Lamer CJ. stated the
following in the landmark Delgamuukw CBse:

In the Aboriginal tradition the purpose of repeating oral accounts from the
past is broader than the role of written history In western societies. It may be
to educate the listener, to communicate aspects of culture, to socialize
people into acultural tradition, or to validate the claims of apartlcuiar
family to authority and prestige... 7

^Singh, supra. Also see Khan v. University of Ottawa (1997), 34 O.R. (3d) 535 (Ont.C.A.)
®We note in passing that the Respondent appears to have drawn its own links between residential
schools and child welfare as it has taken the unusual step of appointing lawyers from the residential
school division of Justice to advance Its case.

Delgamuukw v, British Columbia, [1997] 3S.G.R. 10X0, para 85
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Likewise, the Federal Court has also held that oral history provides listeners with asense of
belonging and Identity. In Wilson v. Canada (Minister of Fisheries and Oceans), 2001FCT 936
Hargrave, J. observed:

Oral history is aproduct of events, both as related from one generation of
the Indian Nation’s elders, to the next generation and as observed and
experienced by the present generation of elders. Such oral history is an
important aspect within an Indian Nation, so It may know its past, its place
In the course of past events, its traditions, customs and way of life, Its
growth, its relationships and affiliations with others, its identity and also to
establish its direction of progress in the future.

Oral accounts of the past include agood deal of subjective experience. They
are not simply adetached recounting of factual events but, rather, are ’’facts
enmeshed In the stories of alifetime”. They are also likely to be rooted In
particular locations, making reference to particular families and
communities. This contributes to asense that there are many histories,
each characterized in part by how apeople see themselves, how they
define their identity In relation to their environment, and how they express
their uniqueness as apeople.

Alarge part of the evidence which will be provided by witnesses during these proceedings will
relate to the collective experiences of Aboriginal communities from across the country. As such,
the viva voce evidence in these proceedings is expected to become apart of the rich oral
histories which helps define the collective identities of First Nations communities in Canada.
While the Canadian Human Rights Act confers considerable discretion on the Tribunal to
control Its own procedure, this discretion must be exercised in amanner consistent with the
Charter and other constitutional rights and values. Simply put, when conducting hearings, the
Tribunal must ensure that Its actions or decisions honour the activities, practices and traditions
of First Nations and do not adversely impact members of these communities.

Conciusion

The FNCFCS Is deeply committed to ensuring that this hearing be conducted In afair and
expeditious manner. The FNCFCS and the Assembly of First Nations filed this joint complaint
with the Canadian Human Rights Commission close to three years ago. Since then, the
complainants have been anxiously waiting for the opportunity to present their case before the
Tribunal because it directly and Imminently impacts on the lives of thousands of vulnerable First
Nations children across the country.
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Presently, the Commission intends to call 17 witnesses in support of the complaint. The Chiefs
of Ontario have indicated they wish to call four witnesses. From the perspective of the Caring
Society, this is aremarkably reasonable number of witnesses given the scope of the complaint.
It involves evidence of funding schemes and service delivery models across all of the provinces
and territories. The history of unequal treatment of First Nations children will also be
presented. Given that the complaint will touch on thousands of lives, and it calls for aremedy
in the hundreds of millions of dollars. It is submitted that the estimated 13 weeks of hearings is
completely reasonable.

i

It Is also noted that the Federal Court has stayed the application by the Respondent to dismiss
the Tribunal until after the Tribunal has concluded. Although the Respondent has declared an
intent to appeal this decision, we believe that those appeals and any ultimate hearing by the
Federal Court will not reasonably be heard for many months and therefore should not impinge
on scheduling dates for evidence in the Tribunal.

In summary, the FNCFCS does not want to lose one more hearing day. We appreciate that, at
the first case conference, the Chair had avery limited knowledge of the file, and perhaps had
not given full consideration to the issues engaged by her proposal. Waiting until January 2010
to learn whether further adjournments will be necessary for the preparation of affidavits is a
distressing prospect. Any submissions on the topic will no doubt lead to delays while the
Tribunal deliberates, with further delays necessitated if the parties are directed to prepare their
affidavits. It is submitted that the most expeditious manner for this complaint to proceed -
which it was already on the verge of doing *- is for the January 2010 dates to be restored, with
the first witness appearing January 18,2010.

In closing we also respectfully call attention of the Tribunal to the outstanding need for a
response to our letter dated November 92009 requesting clarification regarding the status of
Mr. Sinclair who we view as being seized of the matter.

On behalf of our client, we thank the Tribunal for considering all the above. We reserve the
right to make full submissions on the issue of procedure in the event it is deemed necessary by
the Tribunal.

Yours truly,

PW Champ

Cindy Blackstock, First Nations Child and Family Caring Society
Valerie Richer, Assembly of First Nations
Mitchell Taylor, Department of Justice (Counsel for the Respondent)
Daniel Poulin, Canadian Human Rights Commission
Owen Rees, Stockwoods (Counsel for Amnesty International)
Mike Sherry (Counsel for Chiefs of Ontario)

c :
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Dear Counsel:

R e : Tribunal -First Nations Child and Family Caring Society of Canada
et al. V. Attorney General of Canada (representing the Minister of
Indian and Northern Affairs)
O u r F i l e : T 1 3 4 0 / 7 0 0 8

Further to the case management meeting held on December 14, 2009 between the
Tribunal and the parties, the Tribunal has directed as follows:
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1 . I N A T T E N D A N C E :

Ms. Shirish Chotalia Q.C., Chairperson
Paul Champ, FNCFCSC counsel
Valerie Richer and Dave Nahwegahbow, AFN representatives
Michael Sherry, COO counsel (via telephone)
Owen Rees, AIC counsel (yia telephone)
Mitchell R. Taylor, Respondent counsel
(with Karen Cuddy, Erin Smith, Natalia Strelkova, Krista Robertson and Vince Donaghy)
Daniel Poulin and Samar Musallam, Commission counsel
Guy Grdgoire, Director, CHRT Registry Operation
Katherine Julien, Registry Officer (for Nicole Bacon)

2 . A G R E E D S TAT E M E N T O F FA C T S :

Both Mr. Poulin and Mr. Taylor informed the Tribunal that they are preparing drafts for
the Agreed Statement of Facts. Mr. Taylor indicated that his version deals with the
anatomy of the funding -"who funds what services". Mr. Poulin suggested that both
drafts could serve as the basis for finalizing the Agreed Statement of Facts. The parties
indicated their intention to submit the Agreed Statement of Facts to the Tribunal by
December 18, 2009, There was adiscussion regarding the residential schools issue: the
respondent does not see it as relevant and as moving the inquiry beyond its statutory
mandate in s.5(b). The Chair understood that one of the arguments die AG will make
includes the issue of executive power over budgeting. The Commission and complainant
groups see the residential schools issue as relevant to contextualize the current adverse
differentiation and to explain how this issue had consequences for the commimity that
results in current greater need for services. The Commission indicated that there is no
need to go into detail or into an inquiry ,on the issue and that the federal government’s
apology for the residential schools issue evidences the situation. If it cannot be agreed to
then not much evidence will need to be called regarding the same. The Commission
would like to see as expansive an Agreed Statement of Facts as possible to reduce
witnesses. The Tribunal suggested the parties arrive at some agreement regarding the
funding structure and with respect to expert evidence. Regarding the funding structure
the Tribunal asked that the parties provide it to. the Tribunal in aconcise and clear form.
Mr. Champ indicated that the respondent does not accept the reports regarding
underfunding put forward by the complainants. Mr. Taylor indicated that the respondent
challenges the methodology used and that the reports identify anumber of variables and
unknowns and caveats. Mr. Poulin indicated that he was surprised by the respondent’s
objections and used the Auditor General’s report as an example.’

. . . / 3
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3 . NARROWING THE ISSUES;

The Tribunal asked the parties to take steps, as much as possible, to clarify the issues that
are to be determined by the Tribunal. Mr, Taylor indicated that the actual funding
numbers are very difficult to find and isolate with respect to the provision of child and
family services. The parties confirmed that the complaint is based on section 5(b) of the
Ac t ,

4. THE TEMPORAL SCOPE OF THE COMPLAINT

The CHRC and the Complainants confirmed that the complaint is based on allegations of
current discrimination in services as they stand now and that they will tender evidence
spanning the past 10 years as acontextual framework for the allegations of existing
adverse differentiation and why current needs may be higher for certain communities.
They seek remedies for current adverse differentiation. The parties agree to amend the
pleadings to ensure that they reflect this temporal scope.

5 . P R O C E S S M E D I A T O R :

The Tribunal indicated that aTribunal member (Matthew Garfield) could be made
available to the parties as process mediator. The mediator would assist the parties to
define areas of agreement and disagreement, thus refining the Agreed Statement of Facts,
to better clarify the issues in dispute both factual and legal, and to identify the resulting
witnesses, including experts. The mediator would also work with the parties to assess the
need and hopefully reach consensus on the experts needed, the specific and concise
opinion that the experts will speak to, the specific nature of the expertise, the data
collection methodology on which the opinions are based, and the assumptions underlying
the expert opinion. He would also explore with the parties the possibility of using
affidavit evidence and crossrexamination of experts outside of the he^ng process.

In addition to the above, the mediator would attempt to facilitate agreement on the issue
of what actual levels of funding the respondent currently provides to on-reserve children
across the country, as well as the corresponding levels of funding being provided by the
provinces to off-reserve children.

The parties can discuss aceremonial opening for the hearing.

The process mediator would be bound by amediator confidentiality agreement. If
agreed, the mediator (whose availability has now been confirmed for the week of
January 11) could conduct ameeting with the parties to plan the mediation session.

The complainants and the CHRC accepted the Tribunal’s offer. The respondent will
indicate its position with respect to Ae offer of aprocess mediation by Monday,
December 21, 2009. In the event the parties agree to the process mediator, they will
make themselves available during the week of January 11,2010.
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6. C A S E L A W :

The Tribunal referred the parties to the following case law with respect to the use of
a f fi d a v i t s .

While recognizing that they arise in adifferent legal and factual context, the Tribunal
invited the parties to review these decisions and to consider innovative approaches to the
presentation of their evidence to ensure an expeditious and fair presentation of evidence:

Ball et al v. Ontario 2008 HRTO 19
Ball et al v. Ontario 2008 HRTO 24
Ball et al v. Ontario 2008 HRTO 29
Ball et al v. Ontario 2008 HRTO 72
Ball et al v. Ontario 2008 HRTO 207
ATULocal 113 v. OLRB &TTQ (Oct. 1,2007) Ont. Div. Ct.
IBEW Local 1739 v. Guild Electric Ltd. 2007 CanLII 65617 (Ont. Div. Ct.)
National Automobile, Aerospace, Transportation and General Workers Union of Canada
(CAW-Canada), Local 444 v. Great Blue Heron Gaming
Co., 2003 CanLII 37425 (O.L.R.B.)
National Automobile, Aerospace, Transportation and General Workers Union of Canada
(CAW-Canada) and its Local 444 v. Great Blue Heron Gaming Co., 2003 CanLII 34538
(O.L.R.B.)
Teamsters Local Union No. 938 v. Patrolman Security Services Inc., 2005 CanLII 38038
(O.L.R.B.)
C.UP.E. Local 3197 v. Muskwachees Ambulance Authority Ltd. [2006] Alta. L.R.B.R.
243 (A.L.R.B.), para. 13 ff.

7 , M O T I O N S :

The outstanding motions will be heard as scheduled beginning January 19, 2010,
including:

●Attorney General’s jurisdictional motion including section 5‘services’ and
‘comparator group’ et al.

●APTN broadcasting motion

The Chair will also address the following issues

● Agreed Statement of Facts
●Expert witnesses: area of expertise and qualification of the expert, concise

opinion, assumptions and methodology used and relevance of opinion
● Affidavit evidence and hearing procedure

The respondent will submit its motion to the Tribunal and to all parties by December 21,
2009. The other parties will inform the Tribunal, by December 30,2009, as to whether
they wish to proceed with this motion on the January 2010 hearing dates or if they would
rather have this matter heard at alater date and the preferred motion date and dates by

.. ./5
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which they can submit their materials. Then the Tribunal will set dates for response from
the Commission and complainant group.

Amnesty International requested that it be allowed to present oral and written argument
pertaining to the Attorney General’s jurisdictional motion. Upon noting that the Attorney
General did not object, the Tribunal agreed to vary Amnesty International’s interested
party status in respect of this motion only.

The Tribunal indicated that it is considering assigning apanel of three members to hear
this complaint and offered the parties an opportunity to submit amotion or otherwise
address the issue of the Tribunal’s exercise of discretion under section 48.2(2) of the Act.
Counsel for the complainant and the Commission indicated that they are not requesting
that Grant Sinclair be extended to continue this inquiry. The respondent submitted that
section 48.2(2) discretion is the authority of the Tribunal and that, in any event, it is not
of the view that former chairperson Sinclair is seized with this case.

The parties will resolve the issues of outstanding particulars amongst themselves.

8 . W I T N E S S E S ;

The Tribunal asked the parties to reach an agreement regarding the qualifications of the
expert witnesses prior to the hearing.

The respondent will finalise its witness list, including experts, along with detailed will-
say statements for all witnesses, and will provide them to the Tribunal and all parties by
January 12,2010.

9 . P A N E L ;

The Chair indicated that she is willing to make her best efforts to constitute apanel. The
parties expressed no particular preference regarding the constitution of apanel.

1 0 . D I G I TA L V O I C E R E C O R D I N G S ;

Acopy of the Digital Voice Recordings of the case management conference calls of
November 6and 14,2009 will be provided to the parties by the Tribunal registry.

If Nicole Bacon, Registry Officer, can be of anj
contact her at (613) 947-1161, or by email at: nicole.bacon(̂ hrt-1

iistar\ce', please do not hesitate to
Ip.gc.ca.

o u r s

juy GrdgOTg©^
îrector. Registry Operations



o Equity Chambers
43 Florence Street

O t t a w a , O N K 2 P 0 W 6
T: 613-237-2441

F: 613-232-2680

Cha r A s s o c i a t e s
i

I w w w . c h a m p i a w . c a

referred to in the

i'̂ ^orn b^re me, this Jf
^3yo f . , . ±^X

Our File No. 1001

December 30, 2009

20.j..lB Y E M A I L

N i c o l e B a c o n

Registry Officer
Canadian Human Rights Tribunal

Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

D e a r M a d a m :

First Nations Child and Family Caring Society and Assembly of First Nations v. Canada
CHRT File No. T1340/7008

R e

We are writing further to the Respondent's motion dated December 21, 2009 to strike the
complaint on the basis of jurisdiction. The Respondent has proposed that the motion be heard
on January 19, 2010. The Respondent has served anotice of motion and supporting affidavit,
but no written submissions. The Tribunal Chair indicated that the other parties could elect to
extend the schedule if the Tribunal was so informed by December 30, 2009.

It is the position of the First Nations Child and Family Caring Society {hereinafter the Caring
Society) that the jurisdictional motion is premature and cannot be determined in the absence
of afull evidentiary record. In the alternative, the Caring Society submits that, in fairness to
the other parties, the full motion should be argued at alater date, with all parties having afull
opportunity to file affidavits and written submissions. Our proposal follows.

The Respondent's motion raises asubstantive question of law -i.e., the meaning of service
under section 5of the Canadian Human Rights Act -that remains subject to arange of
jurisprudential debate. Moreover, the Respondent's characterization of its role in the delivery
of child welfare services on reserves ("we fund", as put by counsel) is disingenuously simplistic.
The Canadian Human Rights Commission and the Complainants will be leading evidence that
demonstrates that the relationship between the Respondent and the primary service providers
is complex, and reflects adegree of involvement, responsibility and oversight that adds
significantly to the analysis. The issue is further complicated by the fact that the nature of the
relationship between the Respondent and the funding and delivery of child welfare services on
reserves also has differences between the provinces. In short, the determination of the
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jurisdictional question raised by the Respondent is far from clear, and necessarily requires a
contextual analysis.

In light of the foregoing, the Caring Society would like to make submissions during the week of
January 19,2010, that the Respondent's motion should be deferred until the full evidentiary
record has been put before the Tribunal, or at least until the Commission, the Complainants
and the interested parties have entered their case. The significant nature of the complaint,
which alleges that thousands of vulnerable Canadian children and families are subjected to
systemic discriminatory treatment that impacts on their safety and well being, demands as
m u c h .

If, following the submissions of the parties, the Tribunal rules that the motion should indeed
proceed at this preliminary stage, the Caring Society suggests the following timetable for
disposing of the motion in full:

Parties shall file responding affidavits to the motion, if any, by February 12, 2010;

The Respondent shall file written submissions by February 26, 2010;

The Commission and other parties shall file written submissions by March 5,2010; and

The motion shall proceed during the week of March 8, 2010, with cross examination of
the affiants before the Tribunal, followed by oral arguments.

We have consulted with the Commission, the other Complainant, and the interested parties.
They are all in agreement with the above proposal and timetable.

Yours truly.

Paul Champ

Cindy Blackstock, First Nations Child and Family Caring Society
Valerie Richer, Assembly of First Nations
Mitchell Taylor, Department of Justice (Counsel for the Respondent)
Daniel Poulin, Canadian Human Rights Commission
Owen Rees, Stockwoods (Counsel for Amnesty International)
Mike Sherry (Counsel for Chiefs of Ontario)

c :
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Dear Parties:

R e : Tribunal -First Nations Child and Family Caring Society of Canada
et al. V. Attorney General of Canada (representing the Minister of
Indian and Northern Affairs)
O u r F i l e : T 1 3 4 0 / 7 0 0 8

This is to advise of the directions of Tribunal Chairperson Shirish P. Chotalia issued
today in respect of the above-noted matter as follows:

The Tribunal has considered the parties’ representations with respect to the Attorney
General’s motion dated December 21, 2009 to strike this complaint on the basis ofjurisdiction.
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The complainant’s allegation of prematurity cannot properly be considered without
examining the evidentiary record pertaining to the motion. If the evidentiary record is found
sufficient, the motion can be heard and disposed of. Based on the submissions of the parties as
to atimeline for dealing with this motion, the following deadlines are therefore instructed:

-any affidavits responding to the jurisdiction motion must be filed by February 12,2010;

-all cross-examinations on affidavits are to be completed by March 3,2010;

-the Attorney General’s written submissions, including argument and jurisprudence, are to
be filed by March 17,2010;

-.all responding written submissions, including argument and jurisprudence, are to be filed
by March 26,2010;

-the Attorney General’s written submissions in reply are to be filed by April 1,2010.

Any matters arising fi*om cross-examinations that require the Tribunal’s direction are to
be submitted to the Tribunal by March 5,2010.

Counsel are also instructed to submit to the Tribunal their availability during the weeks of
April 6and April 12,2010 to appear before the Tribunal to provide oral argument on the
jurisdiction motion. Accordingly, the current January and February 2010 hearing dates are
cancelled. All outstanding matters, including the APTN request to film the hearing, will be held
in abeyance, pending disposition of the Attorney General’s jurisdiction motion.

The parties are also encouraged to include in their work with the process mediator during
the week of January 11,2010 the issues raised by the Attorney General’s motion regarding
expert reports.

\

If Nicole Bacon, Registry Officer, can be of any assistance, please do not hesitate to
contact her at (613) 947-1161, or by email at: mcole.bacon@chrt-t̂ p.gc.ca.

ly,

fGuyTftd goM
Director Registry Operations

David C. Nahwegahbow, AFN
Robert Sokalski, APTN

c . c .

\
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Our File No. 1001
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January 13, 2010
U r .

ACa^S^ONEf^
B Y E M A I L

N i c o l e B a c o n

Registry Officer
Canadian Human Rights Tribunal
11̂ ^ Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

Dear Ms. Bacon,

R e : January 8, 2010 Directions
FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)

As counsel for the First Nations Child and Family Caring Society ("Caring Society"), we are
writing regarding the directions provided by the Chair on January 8, 2010 ("the directions") in
the above mentioned matter. The purpose of this letter is to raise several concerns that our
client has regarding these directions. We ask you to please ensure that this letter is brought to
the attention of the Chair immediately.

Firstly, we wish to convey our client's extreme disappointment regarding the decision to again
adjourn the hearing without its consent and without having provided it with the opportunity to
make submissions on this issue. As was the case with the November 6, 2009 directions, the
parties were provided with only one week's notice of the Tribunal's decision to adjourn the
proceedings. As was the case with the last adjournment, anumber of First Nations People had
made plans to travel from all over Canada to attend the proceedings, and our cancelling them
yet again. Unlike many cases the Tribunal may hear, this one has avery high level of interest,
probably because it affects so many people. We wish to reiterate yet again that
expeditiousness is of upmost importance to our client who represents the interests of an
estimated 27,000 First Nations children, including 8,000-9,000 children on reserves, who are
presently in state custody. Every delay that occurs in this matter causes thousands of First
Nations children to be further isolated from their families and communities and deprived of
adequate and culturally relevant care. The prejudice caused by further delays is irreparable.
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Decision not to consider the Caring Society's submission on prematurity

We also have serious concerns regarding the Chair's decision not to consider our submissions
regarding the prematurity of the Respondent's motion.̂  It is aviolation of procedural fairness
and an error of law to consider the submissions made by one party while falling to equally
consider those made by another.̂  Likewise, it is also abreach of natural justice and procedural
fairness to make aruling on whether the Respondent's motion is premature without having
provided any of the parties with the opportunity to make written or oral submissions on this
issue.^ As it will be explained below, it remains our view that the Respondent's motion to
dismiss is premature and cannot be determined In the absence of afull evidentiary record.

As stated in our letter to the Tribunal dated December 30, 2009, it is our position that the
Respondent's motion concerns one of the most central, complex and contentious issues
regarding this complaint -what is the Respondent's role in the delivery of unequal child welfare
services on reserves, and whether the Respondent's contributions and actions constitute a
"service" within the meaning of the Canadian Human Rights Act The Federal Court has
repeatedly held that determinations of central issues, such as the one raised in the
Respondent's motion, may be made based on affidavit evidence only when "there is no
material disagreement between the parties" and when the issue "deserve no further
consideration".'*

This Tribunal and other human rights tribunals from all over the country have followed this
reasoning and have refused to make determinations regarding central issues regarding human
rights complaints without acomplete evidentiary record and afull hearing. In Bozek v. MCL
Ryder Transport Inc. [2002] C.H.R.D. No. 34, It was held:

[TJhis Tribunal should at least have afull evidentiary record before dealing with any preliminary
motions that seek to dismiss acomplaint without ahearing [...]. This would require an agreed
statement of facts, or affidavit evidence, or an oral hearing; and with the full opportunity for
cross-examination if required, and argument To this, Iadd the caveat that where the issues of
fact and law are complex or intermingled, the preliminary objections should await afull hearing.̂

^The directions expressly state that the complainant's "allegation" of prematurity was not considered by the Chair
prior to issuing these directions. We also note that the Commission, the Assembly of First Nations, and all of the
interested parties supported this position. Yet, none of these parties were provided with the opportunity to make
submissions regarding this issue.

^Woolworth Canada Inc. V. Newfoundland (Human Rights Commission) (1994), 11 Nfid. &P.E.I.R. 315 (Nfid. T.D.);
reversed in part (1995), 135 Nfid. &P.E.I.R. 45 (C.A.).

^The Tribunal's Rules of Procedure also provide that the Tribunal shall grant each party with the opportunity to
respond to another party's motion.

See, e.g., Apotex Inc. v. Canada, 2003 FCT 414 (CanLII).

®See also, e.g., Beeman v. Marlborough Development {1973) [1997] M.H.R.B.A.D. No. 2, Basudde v.
Health Canada, 2005, CHRT 21 (CanLII) and Sugimoto v. Bank of Canada, 2006 CHRT 2.
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It is our understanding that Bozek remains good law and we are unaware of adverse authority.
Moreover, the Federal Court addressed this very issue in the context of the within complaint.
The Respondent is seeking to have the referral by the Commission quashed by the Federal
Court on the same basis -i.e., the definition of "service". Allowing the Caring Society's motion
to hold the judicial review application in abeyance, the Court observed.

There is an interest however in allowing afull and thorough examination in the
specialized forum of the Tribunal, of issues that may have impact on the future ability of
aboriginal people to make discrimination claims.̂

It Is the position of the Caring Society that this Tribunal is bound by this decision. It Is
unreasonable and inconsistent with relevant case law to proceed with the Respondent's motion
given its importance, contentiousness and complexity, particularly in light of the Federal Court's
ruling that this issue warrants a"full and thorough examination". Had the Tribunal proceeded
with hearing our arguments on prematurity, we would have made these submissions In full and
it remains our position that the rules of procedural fairness and natural justice were violated.

In accordance with the principles of natural justice, our client asks the Tribunal to provide it
with reasons for this decision.

Decision to prioritize the Respondent's motion at the expense of all other outstanding matters

The Caring Society is also strongly opposed to the Chair's decision to prioritize the Respondent's
motion at the expense of all of the other outstanding and pressing matters which also need to
be heard by the Tribunal. Although this matter was referred to the Tribunal over one year ago,
the Respondent made its motion to dismiss only weeks before the proceedings were expected
to commence rather than as soon as practicable as required by the Tribunal's Rules of
Procedure {"the Rules"). Our client filed afull motion record on December 23, 2009 to amend
the complaint by adding an allegation of retaliation, following recent events where the
Respondent has made it clear that the Caring Society would be prohibited from providing
advice and assistance to First Nations groups and organizations. Based on correspondence
from the Tribunal Registry Officer, It is unclear whether the Tribunal even took notice of this
motion when it decided to cancel all dates and effectively postpone the motion to amend
Indefinitely.

It must be emphasized that the delay in hearing this motion is also likely to negatively impact
the lives of First Nations children in care in that it will enable the Respondent to continue to
retaliate against the Caring Society and prevent it from taking measures to ensure that the

®Attorney General of Canada v. First Nations Child and Family Caring Society et al, (November 24, 2009), Federal
Court file number T-1753-08, p. 6[emphasis added]
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needs of these children are met. First Nations agencies and leaders rely on the Caring Society to
provide them with expertise on First Nations child welfare issues. The Respondent's behavior,
on three distinct occasions, has severely hindered its ability to do this. Our client has no reasons
to believe that the Respondent will cease to subject it to retaliatory measures until its motion
to amend its complaint Is heard by the Tribunal. In the meantime, it is again First Nations
children in care who will be prejudiced by the Tribunal's decision. At abare minimum, the
Respondent should have been directed by the Tribunal to file responding materials.

Our client questions the fairness and reasonableness of the decision to prioritize the
Respondent's motion -at the expense of all other outstanding matters -without having
provided any parties with the opportunity to make submissions regarding this issue. Again
pursuant to the principles of natural justice. It asks to be provided with reasons in support of
this decision.

Decision to require that cross-examinations be conducted before acourt reporter

The Caring Society strongly objects to the ruling requiring that all cross-examinations on
affidavits be conducted before acourt reporter rather than before the Tribunal. This is contrary
to how our client legitimately expected the motion to proceed. During the December 14, 2009
case conference, the Chair clearly stated, on several occasions, that she would not consider
alternative procedures for tendering evidence, such as cross-examinations before court
reporters, without hearing and considering the submissions of the parties. Contrary to the
Chair's indication, the decision to require parties to conduct cross-examinations before acourt
reporter was taken without providing the parties with the opportunity to make submissions on
th is mat ter.

Moreover, it is the highly exceptional for this Tribunal to decline to hear viva voce cross-
examinations. In fact, the Caring Society knows of no precedent in which aparty was ordered to
conduct cross-examinations before acourt reporter. Paragraph 9(5) of the Rules provides that
evidence may be taken outside ahearing only when awitness is unavailable to attend the
hearing and only upon request of one of the parties. No such motion has been made by any of
the parties and there is no indication that any of the witnesses are unavailable to attend the
hearing for cross-examinations. Indeed, the Respondent made no submissions whatsoever on
this issue. Again, the complainant had alegitimate expectation, based on the Chair's December
14, 2009 comments, the Tribunal's usual practice, and the Tribunal's Rules, that It would be
entitled to cross-examine witnesses before the Tribunal. The directions deny the Caring Society
access to aprocedure which It legitimately expected to be entitled and therefore constitutes an
error of law.^ Given that the directions were issued in the absence of submissions, it also
constitutes aviolation of the rules of procedural fairness.

^Gale V. Canada (Treasury Board) (2004) 10 Admin. L.R. (4*'’) 304 (FCA)
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We note that Ball et al. v. Ontario is the only precedent where ahuman rights tribunal ordered
cross-examinations to be conducted before acourt reporter. However, in that case, all parties
were provided with the opportunity, on two occasions, to make submissions on this issue.
Furthermore, as it was the Respondent that requested this procedure, the Ontario Human
Rights Tribunal ordered it to pay for all costs relating to the cross-examinations. No directions
were provided relating to the costs of conducting cross-examinations before acourt reporter.
In light of the foregoing, we would ask the Tribunal to revisit the entire issue of cross
examinations outside the Tribunal, or costs related to same.

Decision to determine the issue raised in the Respondent's motion based on documentary
sworn evidence only

As mentioned in our letter dated December 4, 2009 to the Tribunal, given that this hearing is
likely to have adirect Impact on the lives of First Nations people from across the country, these
proceedings should be conducted in amanner that respects First Nations customs and
traditions. In many First Nations communities, knowledge has traditionally been shared and
passed on orally. For this reason, this hearing will be more accessible and culturally relevant to
First Nations people if the evidence is presented viva voce in an open proceeding. It Is
submitted that, in the circumstances of this case, respect for the customs and traditions of
Aboriginal people is aconstitutional principle protected by section 35 of the Constitution Act,
1982. Although not yet in force, it is noted that the amendments to the Canadian Human
Rights Act related to First Nations -Bill C-21 -include aprovision requiring respect for First
Nations legal traditions and customary laws.

We fully adopt and rely upon the submissions and authorities in our letter dated December 4,
2009, regarding the cultural importance to First Nations of viva voce evidence in an open
proceeding

Conc lus ion

With respect, many elements of the Chair's January 8, 2010 directions are unreasonable and
were not made in accordance to the principles of natural justice and procedural fairness. In
particular, our client is opposed to the Chair's decision not to consider Its submissions regarding
the prematurity of the Respondent's motion and the decision to prioritize this motion at the
expense of all other outstanding issues before the Tribunal. Our client asks for reasons for these
decisions. Our client also asks the Tribunal to accord it the procedural rights that It legitimately
expected to be granted. In that regard, we would ask that, in particular, the issue of cross
examinat ions outside the Tribunal be revisi ted.

Finally, we wish to reiterate that every unnecessary delay in this case has adamaging Impact on
the lives of First Nations children in care. We ask the Tribunal to consider this when issuing
directions which are likely to cause further delays in these proceedings.
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We thank you for considering the above submissions. We are available for acase management
conference which in our view is advisable.

Yours truly,

Paul Champ
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affidavi t o f

sworn before me, this ....
day of

Our File No. 1001

March 9, 2010 ...20.1.1

B Y E M A I L

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

Dear Ms. Choquette:

Availability of the parties for motion to dismiss this complaint
FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)

R e :

We are counsel for the First Nations Child and Family Caring Society ("Caring Society") in the
above noted matter. We are writing to provide dates of availability for the Respondent's
motion to dismiss this complaint.

To expedite the scheduling of dates, we have consulted the Assembly of First Nations, the
Commission and all of the interested parties to survey their availability for the motion. We have
also reviewed the dates provided by the Respondent. Please be advised that the parties are
available on the following dates:

June 7to 9, 2010
June 14-15, 2010
July 15-16, 2010

We request that two consecutive dates be set for this motion immediately. If the Tribunal is not
able to confirm dates for the motion by March 12, 2010, we request that acase conference call
be scheduled for next week in order to avoid any further unnecessary delays in this case. Once
again, we wish to reiterate that any unnecessary delays in this case will cause severe and
irreparable harm to the thousands of First Nations children and teens who are currently in care
across the country.

Finally, we would remind the Tribunal again that this complaint was originally scheduled to
commence on November 16, 2009. We are concerned that the preliminary issues raised by the
Tribunal and the Respondents may lead to adelay of more than one year in commencing this

R i g h t s E q u a l i t y D i g n i t y



- 2 -

matter. Under the circumstances, the Caring Society and the Assembly of First Nations request
that dates be scheduled for the hearing of the merits of this case.
Respondent's motion to dismiss Is successful, the dates would be cancelled. But waiting for the
outcome of the motion would, in our respectful submission, be unfair to the Complainants and
inconsistent with the duty under section 48.9(1) of the Canadian Human Rights Act to conduct
the proceedings as expeditiously as possible. We would therefore ask that dates be scheduled
for September 19, 2010, and following.

I n t h e e v e n t t h e

We look forward to hearing from you.

Your truly.

Paul Champ

All Partiesc :
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Our File No. 1001

August 23, 2010

B Y E M A I L

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

Dear Ms. Choquette,

R e : FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)

Further to the Chair's direction dated August 10, 2010, below are the submissions of the
First Nations Child and Family Caring Society regarding the judgment of the New Brunswick
Court of Appeal in New Brunswick Human Rights Commission v. Province of New Brunswick
(Dept, of Social Development), 2010 NBCA 40. It is submitted that this case does not support
the Respondent's position.

The Caring Society would also like to reiterate the urgency of this case. The longer
resolution is delayed, thousands of vulnerable First Nations children become further
isolated from their families and communities and deprived of adequate care and
protection. By this letter, the Caring Society hereby requests that the Tribunal issue a
"bottom line" decision on the outstanding motion as quickly as possible, with reasons to
follow. If the Tribunal orders that that the motion be dismissed, the parties can start
working again to bring this matter to hearing without further delays.

C o m p a r a t o r I s s u e

As was the case in its written submission, the Respondent's August 16, 2010 letter to the
Tribunal overlooks the fact that the Supreme Court of Canada has never held that a
comparator group is mandatory to establish prima facie discrimination under human rights
legislation. The Respondent asserts that New Brunswick Human Rights Commission stands
for that proposition. This is overstating the observations by that Court. While the Court
thoroughly reviews cases under s. 15(1) of the Canadian Charter of Rights and Freedoms, it
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also concedes at paragraph 72 that there is no authority that says identifying acomparator
group is essential to aclaim under human rights legislation.

In any cases, the complainants in this case have identified an appropriate comparator group
-non-First Nations families and children living off reserve. Therefore, even if it is accepted
that New Brunswick Human Rights Commission stands for the proposition that comparator
groups are required to establish prima facie discrimination, there is no authority supporting
the position that cross-jurisdictional comparisons are not permitted, particularly in this
novel situation where the same child protection statutes are being applied by both
provincial and federal governments. As argued In paragraphs 47-52 of our written
representations regarding the Respondent's motion to dismiss, disallowing cross-
jurisdictional comparisons in the context of First Nations would significantly frustrate the
objectives of the Canadian Human Rights Act as it would permit the Respondent to treat
First Nations people living on reserve as second class citizens by providing inadequate and
discriminatory public services to them compared to other Canadians, without accountability
or recourse. This would effectively cause First Nations peoples to have no human rights
when receiving services from the Respondent. This position is untenable.

The choice of comparator group in this case has effectively been accepted and articulated
by the Respondent itself -again, INAC's own manuals state that the very raison d'etre of
the FNCFS Program Is to provide First Nations child with child protection services
comparable to those available off-reserve\

Serv ice Ava i lab le to the Pub l i c

In its letter, the Respondent argues that this complaint "shares the same fatal defect as the
Court of Appeal identified In Its decision". This is wrong. As stated by the Court at para. 85,
the complaint In New Brunswick Human Rights Commission v. Province of New Brunswick
(Dept of Soda! Development) failed because the complainant was challenging the fashion In
which the care was provided rather than the level of care provided.̂  It held:

This case comes down to the unstated premise that it makes no economic sense to
pay for aservice being provided for in the State of Maine, when, arguably, the same
service could be offered in Fredericton at the same cost. If that Is the true source of

the grievance, this case is not about forcing the government to expend money to
provide persons with disabilities with access to public services. Rather, the objective
is to tell the government where the money must be spent.

^Blackstock Affidavit, Exhibit I, FNCFS National Program Manual, May 2005 ("FNCFS Program
Manual"), Respondent's Record, Tab 3B, p. 54

^New Brunswick Human Rights Commission v. Province of New Brunswick (Dept of Social
Development), para. 61
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At para. 81, the Court also stated that "there is no arguable case that the complainant was
denied access to alevel of service that was available to the public generally or to other
person with mental disabilities". Contrary to the circumstances in New Brunswick Human
Rights Commission, there is an arguable case that First Nations children are being denied
access to alevel of services available to the public (i.e. off-reserve). The complaint's focus Is
the unequal and inequitable level of child protection services available to on-reserve to First
Nations children compared to children off-reserve.

Finally, the Respondent argues that, "the complainants are unable to show aservice that is
available to apublic within federal legislative authority, who can use It to the exclusion of
others within that same jurisdiction." Thus, the Respondent argues, the complaint cannot
concern aservice customarily available to the public. The Caring Society submits that the
Respondent has articulated the most difficult issue at the core of this motion and. Indeed,
the case Itself. The Caring Society recognizes that children off-reserve who receive child
protection services are not within federal legislative Jurisdiction. But we do say that First
Nations children who receive child protection services from agencies that are funded by the
federal government are within federal jurisdiction, particularly when those agencies are
monitored by and report to INAC and deliver specific services in accordance with mandates,
guidelines and determinations made by INAC officials.

In the present case, child protection services are "customarily available to the general
public", with the public defined as First Nations children on reserve. The Supreme Court of
Canada is clear that "public" does not mean the entire general public, but rather the subset
of the public to whom the service Is delivered.̂  The fact that the comparator group here Is
within the provincial jurisdiction raises legal Issues about whether aprima facie case of
discrimination can be established, not whether the service In question qualifies as a
"service" within the definition of section 5of the Canadian Human Rights Act

To conclude, the case before the Tribunal raises novel and complex issues of fact and law.
New Brunswick Human Rights Commission does not demonstrate or establish that it is plain
and obvious that the within complaint must be dismissed without afull hearing.

Yours truly.

Paul Champ

^See University of British Columbia v. Berg, [1993] 2S.C.R. 353, where Lamer, CJ., states for the Court:
"I would reject any definition of "public" which refuses to recognize that any accommodation, service or
facility will only ever be available to asubset of the public."
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B y E l e c t r o n i c M a i l

A C O M W S W N E R F O R m t Q N G A F F I D AV I T S
(SEE DISTRIBUTION LIST)

Dear Parties:

Tribunal -First Nations Child and Family Caring Society of Canada
et al V. Attorney General of Canada (representing the Minister of
Indian and Northern Affairs)
O u r F i l e : T 1 3 4 0 / 7 0 0 8

R e :

This is further to the March 9, 2010 letter received from counsel for the Complainant,
First Nations Child and Family Caring Society, concerning the scheduling of the motion to
dismiss, the request to schedule tentative dates for the hearing on the merits as well as the request
to extend the submission deadlines for the motion to dismiss submitted on March 5, 2010 by the
Respondent’s counsel on behalf of all parties. The Tribunal has considered the matters raised by
the parties and has directed as follows:

The Tribunal is available to hear the motion to dismiss on June 14 and 15,
2010. If counsel for the Respondent is not available, the parties are to
canvass each other for available dates in August 2010 or from September
8to 30,2010 and advise the Tribunal of their common availability.

The request to extend the submission deadlines for the motion to dismiss
is granted in part. The deadlines are extended by one month. As such, the
Respondent’s submissions are to be filed by April 14, 2010; the other
parties shall file their responses by April 23, 2010, and; the Respondent
shall file its reply by April 29,2010.

The Tribunal is open to scheduling dates for the hearing on the merits
once the date for the motion to dismiss is set.

(Danadla
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The parties are requested to submit their common availability for the motion to dismiss to
the Tribunal by Thursday, March 18,2010.

If Maryse Choquette, Registry Officer, can be of any assistance, please do not hesitate to
contact her at (613) 947-1189, or by email at: maryse.choquette@chrt-tcdp.gc.ca.

Yours truly.

A

o i r e

l5irectoi( Registry Operations
u y
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Pauĵ Cham£
F r o m :
S e n t :

David Nahwegahbow [dndaystar@nncfirm.ca]
March 16, 2010 3:47 PM
Maryse Choquette; SAMAR MUSALLAM
vricher@afn.ca; alevesque@champlaw.ca; pchamp@champlaw.ca; DANIEL POULIN;
cblackst@fncaringsociety.com; CuddyK@inac-ainc.gc.ca; Erin.Smith@inac-ainc.gc.ca;
Mitch.Taylor@JUSTICE.GC.CA; mwsherry@rogers.com; OwenR@stockwoods.ca;
jonathan.tarlton@justice.gc.ca; heather.wilson@inac-ainc.gc.ca
RE: URGENT -Request for Case Conference re AFN and FNCFCS v. AG(INAC)
T - 1 3 4 0 / 7 0 0 8

T o :
C c :

Subject:

Importance: High

Dear Ms. Choquette:

Please communicate the following to the Tribunal:

The Assembly of First Nations (AFN) is extremely concerned about what would appear to be
undue delay in this complaint moving forward to ahearing on the merits, or at least a
hearing of the jur isdict ional motion. The Chiefs have directed the National Chief of the AFN
to make this apriority. Because this complaint involves the lives of First Nation children,
who are the most vulnerable, the AFN wants to impress upon the Tribunal, in the strongest
terms possible, that it is essential that the Tribunal give it the appropriate priority it
d e s e r v e s .

All parties provided the Tribunal with arange of dates of common availability. Anumber of
possible dates were open to the Tribunal.
June 14th and 15th, but counsel for the Attorney General was not.
Tribunal did not select any of the dates in which the parties were all available, it provided
dates -- Dune 14 and 15, 2010 -- in which one of the parties was clearly unavailable. We
have several comments/questions with regard to this:

First of all, why did the Tribunal respond with adate in which one of the parties was
clearly unavailable? Perhaps, this was an inadvertent error? Was the Tribunal available
any of the other dates within the May, Dune, Duly timeframe? If so, maybe the parties would
be prepared to adjust to accommodate the Tribunal.

Secondly, if Dune 14 and 15 are the only available dates, perhaps counsel for the Attorney
General can be persuaded to accommodate these dates, especially given that when Mr. Taylor
handed this file over he assured us the transition would not cause any delays.

The AFN supports the Commission’s request for acase conference as soon as possible. In the
circumstances, we wil l wait for the case conference to submit our further dates.

Respec t fu l l y,

All counsel for the complainants were available on
I n i t s r e s p o n s e , t h e

o n

David C. Nahwegahbow, LL.B, IPC
Nahwegahbow, Corbiere
B a r r i s t e r s a n d S o l i c i t o r s
7410 Benson Side Road,
PO Box 217,
R A M A , O N L 0 K 1 T 0

0: (705) 325-0520
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F: (705) 325-7204
C: (613) 795-3145

This email or documents accompanying this email contain information belonging to Nahwegahbow,
Corbiere which is confidential and/or legally privileged. The information is intended only
for the addressed recipient(s). If you are not the intended recipientj you are hereby
notified that any disclosure, copying, distribution, or the taking of any action in reliance
on the contents of this email is strictly prohibited. If you have received this email in
error, please advise our office and delete it from your system.

Nahwegahbow, Corbiere does not accept any liability for damage caused if any virus is
t r a n s m i t t e d b y t h i s e m a i l .

Original Message
From: Maryse Choquette rmailto:marvse.choquette(S)chrt-tcdp.gc.ca1
Sent: Tuesday, March 16, 2010 3:06 PM
To: SAMAR MUSALLAM

Cc: yricherOafn.ca; alevesqueOchamplaw.ca: pchampOchamplaw.ca: DANIEL POULIN;
cblackstOfncaringsocietv.com; CuddvK0inac-ainc.gc.ca: Erin.Smith0inac-ainc.gc.ca:
Mitch.Tavlor03USTICE.GC.CA; David Nahwegahbow; mwsherrv0rogers.com; OwenROstockwoods.ca:
iona than . ta r l t on01us t i ce .gc .ca ; hea the r.w i l son0 inac -a inc .gc .ca
Subject: RE: URGENT -Request for Case Conference re AFN and FNCFCS v. AG(INAC) T-1340/7008

Dear Ms. Musal lam,

Iacknowledge the receipt of your correspondence below concerning arequest for aconference
call. The Tribunal will respond to your e-mail on Friday March 19, 2010. In the meantime,
encourage the parties to discuss common hearing dates.

Respect fu l ly yours,

Maryse Choquet te

w e

Original Message
From: SAMAR MUSALLAM rmailto:samar.musallam0CHRC-CCDP.CA1
Sent: March 16, 2010 11:43 AM
To: Maryse Choquet te
Cc: vricher0afn.ca; alevesque0champlaw.ca; pchamp0champlaw.ca: DANIEL POULIN;
c.b lackst0fncar ingsociety.com; CuddvK0inac-ainc.gc.ca: Er in.Smith0inac-ainc.gc.ca:
Mitch.Taylor03USTICE.GC.CA; dndavstar0nncfirm.ca; mwsherrv0rogers.com; OwenR0stockwoods.ca
Subject: URGENT -Request for Case Conference re AFN and FNCFCS v. AG(INAC) T-1340/7008

Dear Ms. Choquet te ,

In response to the Tribunal’s letter dated March 12, 2010, both Complainants, Counsel for the
Chiefs of Ontario and the Commission request an urgent case conference with the Tribunal
regarding scheduling concerns, prior to or on Thursday, the 18th of March, 2010.

We look forward to receiving aresponse from the Tribunal as soon as possible.

Kindest Regards,

S a m a r

2



Legal Counsel /Conseiller juridique
Canadian Human Rights Commission /
Commission canadienne des droits de la personne
344 S la te r S t . /344 , rue S la te r
O t t a w a , O n t a r i o , K I A l E l , C a n a d a

Telephone /Telephone :613-943-9080
Fax /Te lecop ieur :613-947-7279
E - m a i l / C o u r r i e l : s a m a r . m u s a l l a m i S c h r c - c c d p . c a
W e b : w w w . c h r c - c c d p . c a

No virus found in this incoming message.
Checked by AVG -www.avg.com
Version; 9.0.814 /Virus Database: 271.1.1/2839 -Release Date: 04/27/10 14:27:00
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NO. 8309 P. 2MAR. 17.2010 8:33AM DEPT OF JUSTICE

Minisfere de la Justice
C a n a d a

Bureau regional de I'Atlantique
Piece 1400, Tour Duke
5251, rue Duke
Halifax {NoUV6lle-6cosse) B3J 1P3

MDepartment of JusticeCanada

Telephone: (902) 426«5959
Facsimile: (302)426.8796
E*Mail: jionathan.tarlton@iu8tice.gc.ca

Atlantic Regional Office
Suite 1400, Duke Tower
6261 Duke Street
Halifax, Nova Scotia B3J 1P3

AR-17-82297OufPBe:
M>rrD dossier.

Via Facsimile
VOtffW. '
Vbfrs (fcsstvr;

March 17,2010

Maryse Choquette
Registiy Officer
Canadian Humpi Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, Ontario
K I A 1 J 4

Dear Ms. Choquette:

Re: FNCFCS et al v. Attorn^ General of Canada
Tribunal File No,; T1340/7008

This is further to Mr. Nahwegahbow’s letter of March 16* and my previous correspondence
on the subject. While Iam unavailable June 10 -14, inclusive, Iam otherwise available in
June and lie entire months of July, August and September.

La addition, we are still prepared to make ourselves available for the month of May,
including the we^ of May 31

We look forward to hearing from the other parties regarding alternate hearing dates and
discussing this matter fiixtibier with the Tribunal.

S I

Jonathan D.N. Tarlton ■
^Senior Counsel
Civil Litigation and Advisory Services

JT/sne

David Nahwegahbow
Paul Champ
Valerie Richer
Michael Sherry
Owen Rees
Daniel Poulin/Samar Musallam

c . c .

Canada



S T O C K W O O D S
Barr is ters

O w e n M . R e e s
D i r e c t L i n e : 4 1 6 - 5 9 3 - 2 4 9 4
D i r e c t F a x : 4 1 6 - 5 9 3 - 9 3 4 5

owenr@stockwoods.ca

March 17,2010

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
11* Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

Dear Madame Choquette:

First Nations Child and Family Caring Society (File No. T1340/7008)

1am writing on behalf of Amnesty International Canada. My client is deeply concerned about
the continuing delays in hearing this complaint. In our respectful submission, the hearing of this
complaint, and at the very least the jurisdiction motion, should have been expedited and could
have been commenced months ago.

The complaint involves the lives of vulnerable First Nation children, who continue to suffer
prejudice and irreparable harm given the delays in the hearing of this matter. Canada is
continuing to breach its international human rights obligations as aresult.

R e :

Amnesty International Canada joins the AFN in impressing upon the Tribunal that it is essential
that the Tribunal give the complaint the priority it deserves and we respectfully request that the
Tribunal set the June 14 and 15 dates for the jurisdiction motion as peremptory.

If Mr. Tarlton is unavailable on June 14 and 15, then other counsel for the Attorney General can
be found. Inote that the Attorney General has several counsel assigned to this matter. The
Department of Justice is the largest law firm in the country. There is no reason why the Attorney
General cannot assign other counsel to the argument of the motion. The Attorney General
recently demonstrated that other counsel can be assigned to this matter when Mr. Taylor, Q.C.
became committed elsewhere and Mr. Tarlton assumed carriage of the matter.

S'l'OCKWOODS IJ.P
.SuiTK2512,Tl)KSUN]-ll-I-TO\VliR, 150KlNGSlUHin WliST,TORONTO,Ontario M5H1J9 ●PH: (416) 593-7200 ●FAX; (416)593-9345



- 2 -

Please bring this letter to the attention of the Chair.

Respectfully yours.

Owen M. Rees
O M R / s n



Paul Champ

F r o m :
S e n t : DANIEL POULIN [DANIEL.POULIN@CHRC-|̂ f>eAl-: "r;-

August 6, 2010 10:59 AM - L J . .
maryse.choquette@chrt-tcdp.gc.ca; Sabrina.
pchamp@champlaw.ca; SAMAR MUSALLAI blto»tb§R,Safltan@jylScJ'.S
dndaystar@nncfirm.ca; mwsherry@rogers.o p^pv^nR&ko/l<woodsVe^
pattil@stockwoods.ca; vanessag@stockwoo
FNCFCS et al v. AGC -Letter Re; NBCA De(;ision -Reply from Comn̂ Siori

ACOMMt̂ pNef) FOft 7̂

rsteyed to in the

-20.U

T o :
C c :

Subject;

Dear Tribunal, Parties and fellow Counsel,

The present Is pursuant to the request by the Attorney General of Canada, acting on behalf of
the respondent INAC in the above mentioned file to file additional submissions in regards to
anew decision by the New Brunswick Court of Appeal in the matter of New Brunswlch Human
Rights Commission vProvince of New Brunswick, 2018 NBCA 40. The respondent seeks to make
further representations in support of its pretentions that the complaint should be dismissed
at ap re l im ina ry s tage .

a f fi d a v i t s

The Commission opposes the request. The Commission first notes that if the issues raised by
thê above mentioned decision of the N.B. Court of Appeal, then the respondent would have
included some remarks in regards to the first instance decision which might have been
relevant (New Brunswick (Department of Social Development) v. New Brunswick Human Rights
Commission 2009 NBQB 47). The respondent did not include any such submissions originLlythus demonstrating that the issue is not relevant to its argument,
late to revisit the issues and add to submissions. A t t h i s p o i n t i t i s t o o

The New Brunswick decision deals with the issue of services. There are anumber of
decisions to that effect, some quoted by the Commission in its written submissions (
favourable to its position, others are not). More are likely to come in the near future,
here are at this time additional decisions by other instances across Canada on exactly the

recent decision African Canadian Legal Clinic v. Legal Aid Ontario,
2010 HRTO 187, adecision from the Ontario Human Rights Tribunal dismissing amotion very
similar to the one filed by the respondent in the present case rendered in January 2010.
respondent is not attempting to address or to distinguish that decision,
few recent decisions and ignore others that would be relevant to the i
are all decisions that have to be taken into
w i t h t h e m o t i o n .

s o m e a r e

The
I t c a n n o t s e l e c t a

T h e s e d e c i s i o n s

account by the Tribunal at this point in dealing
i s s u e .

Aparty cannot be given multiple chances to revisit issues once submissions are filed and two
ruDr(Canada Post Corporation vPublic Service Alliance of Canada and
LHKL, 2008 FC 223).

Consequently, the Tribunal should dismiss the request.
D a n i e l P o u l i n
Lega l Counse l
Canadian Human Rights Commission

>>> Cameron, Sabrina" <Sabrina.Cameron@iustice.gc.ca> 30/07/2010 1*08
>>> pm >>>
Good afternoon.

Attached, please find acopy of correspondence in the above-noted matter.
S a b r i n a .

1



Sabrina Cameron

L e g a l A s s i s t a n t

Department of Justice/ Ministere de la Justice Canada
1 4 0 0 - 5251 Duke Street/ Piece 1400, 5251, rue Duke Halifax, NS B3J 1P2 /Halifax (N.-E.) B3J1 P 2

Te l . /Te l . : (902) 426-8769
Fax/Telec.; (902) 426-8796
S a b r i n a . c a m e r o n O i u s t i c e . e c . c a
Government of Canada/Gouvernement du Canada

Confidential Communication:

This e-mail (and any attachment) is confidential and intended only for the person(s) or
entity to whom it is originally addressed. It may not otherwise be distributed, copied or
used, without express authority. Its contents may be privileged and all rights of privilege
are expressly claimed and not waived. If you have received this i.
please notify the creator immediately and then destroy the entire
whether electronic or otherwise.

PBefore printing think about the Environment Thinking Green, please do not print this e-mail
unless necessary.
Pensez vert, svp imprimez que si necessaire.

communication in error,
e-mail and al l copies.

No virus found in this incoming message.
Checked by AVG -www.avg.com
Version: 9.0.851 /Virus Database: 271.1.1/3057 -Release Date: 08/07/10 14:12:00
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Department of Justice
C a n a d a

Atlantic Regional Office
Suite 1400, Duke Tower
5251 Duke Street
Halifax, Nova Scotia B3J 1P3

Ministdre de la Justice
C a n a d a

Bureau regional de 1‘Atlantique
PI6ce 1400, Tour Duke
5 2 5 1 , r u e D u k e
Halifax (Nouvelle-fecosse) B3J 1P3

Telephone:
Facs imi le :
E - M a i l :

(302) 426-5959
(902) 426-8796
jonathan.tarlton@justice.gc.ca

O u r F a e .
N o t r o d o a s h r :

A R - 1 7 - 8 2 2 9 7
V i a E - m a i l

Your me :
Vo i r e d o s s i e r :

July 30, 2010

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, Ontario KIA 1J4

Dear Ms. Choquette:

Re: FNCFCS et al v. Attorney General of Canada
Tribunal File No.: T1340/7008

Please direct this correspondence to the Chair of the Tribunal, who is currently seized with
this matter.

It has recently come to our attention that on June 3, 2010, the New Brunswick Court of
Appeal released its decision in New Brunswick Human Rights Commission v. Province of
New Brunswick (Department of Social Development), 2010 NBCA 40.

In our view, it would assist the Tribunal to receive further written representations regarding
that decision and its application to the motion to dismiss the complaints presently before it.
If you wish to receive our submissions we will provide them by August 6,2010 and propose
that our friends respond (if they wish) no later than August 13, 2010.

submitted,» e i

^Wnathan D.N. Tarlton
/Sen io r Counse l

Civil Litigation and Advisory Services

/ J T

David Nahwegahbow
Paul Champ
Va le r i e R i che r

Michael Sherry
Owen Rees/Patti LatimerA^anessa Gruben
Daniel Poulin/Samar Musallam

C . C .

!

CanadS



Canadian Human 1
Rights Tribunal i

fTribunal Canadian
Ides droits de la personne

Ottawa, Canada K1A1J4

August 10, 2010

By Electronic mail
‘fn/s is Exhibit .4?.

<fJom before me, this
ny of

referred to in the

(SEE DISTRIBUTION LIST)
. . . . . . . . . . ..204\..:Dear Parties:

R e : Tribunal -First Nations Child and Family Caring
et al V, Attorney General of Canada (representing theT
Indian and Northern Affairs)
Our File: T1340/7008

FOR TAKINCfAFFlDAWTS
a M S f c r - e i

The Tribunal has reviewed the correspondence from the Respondent and Canadian Human
Rights Commission on the Respondent’s July 30,2010 request to present further submissions
arecent case issued by the New Brunswick Court of Appeal and has directed as follows:

The Crown is granted an opportunity to file written submissions and the New
Brunswick Human Rights Commission v. Province of New Brunswick
(Department of Social Development), 2010 NBCA 40 case by August 16,
2010.

o n

The other parties are granted an opportunity to file their reply by way of
wntten submissions and relevant case law by August 23,2010.

If the Registry Officer, Maryse Choquette, can be of any assistance, please do not hesitate
to contact her at (613) 947-1189, or by email at: maryse.choquette@chrt-tcdp.gc.ca.

[ŝ tfully yours.

Muv iS] ejggsire
Dirrott r, Registry Operations

CanacM
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D I S T R T O U T I O N L I S T

To: Paul Champ
Champ &Associates
Equity Chambers
43 Florence Street
O t t a w a O N K 2 P 0 W 6

Valerie Richer
Senior Policy Analyst
Assembly of First Nations
473 Albert Street, 8th Floor
O t t a w a O N K 1 R 5 B 4

Michael Sherry
Barrister «fe Solicitor

1203 Mississauga Road
Mississauga ON L5H-2J1

Pat r i c ia La t imer
Stockwoods LLP
Bar r is te rs
The Sun L i fe Tower

Suite 2512,150 BCing Street West
To r o n t o O N M 5 H 1 J 9

Daniel Poulin /Samar Musallam
Legal Counsel
Canadian Human Rights Commission
Canada Place

344 Slater Street, 8th Floor
O t t a w a O N K I A l E l

Jonathan Tar l ton

Department of Justice
Aboriginal Law, Litigation Services
9 0 0 - 8 4 0 H o w e S t .
V a n c o u v e r B C V 6 Z 2 S 9



Equity Chambers
43 Florence Street

Ot tawa , ON K2POW6
T; 6 1 3 - 2 3 7 - 2 4 4 1

F: 613-232-2680

s s o c i a t e s
w w w . c h a m p l a w . c a

Our File No. 1001 This is Exhibit^. iett̂ >f6d to in the
a f fi d a v i t o f

sworn before me, this
day of

August 23, 2010

20.\.\B Y E M A I L

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

ACOMMISSIONER ECR TAKINQ AFFIDAVITS

Dear Ms. Choquette,

FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)R e :

Further to the Chair's direction dated August 10, 2010, below are the submissions of the
First Nations Child and Family Caring Society regarding the judgment of the New Brunswick
Court of Appeal in New Brunswick Human Rights Commission v. Province of New Brunswick
(Dept, of Social Development), 2010 NBCA 40. It is submitted that this case does not support
the Respondent's position.

The Caring Society would also like to reiterate the urgency of this case. The longer
resolution is delayed, thousands of vulnerable First Nations children become further
isolated from their families and communities and deprived of adequate care and
protection. By this letter, the Caring Society hereby requests that the Tribunal issue a
"bottom line" decision on the outstanding motion as quickly as possible, with reasons to
follow. If the Tribunal orders that that the motion be dismissed, the parties can start
working again to bring this matter to hearing without further delays.

C o m p a r a t o r I s s u e

As was the case in its written submission, the Respondent's August 16, 2010 letter to the
Tribunal overlooks the fact that the Supreme Court of Canada has never held that a
comparator group is mandatory to establish prima facie discrimination under human rights
legislation. The Respondent asserts that New Brunswick Human Rights Commission stands
for that proposition. This is overstating the observations by that Court. While the Court
thoroughly reviews cases under s. 15(1) of the Canadian Charter of Rights and Freedoms, it

E q u a l i t yR i g h t s D i g n i t y
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also concedes at paragraph 72 that there is no authority that says identifying acomparator
group is essential to aclaim under human rights legislation.

In any cases, the complainants in this case have identified an appropriate comparator group
-non-First Nations families and children living off reserve. Therefore, even if it is accepted
that New Brunswick Human Rights Commission stands for the proposition that comparator
groups are required to establish prima facie discrimination, there is no authority supporting
the position that cross-jurisdictional comparisons are not permitted, particularly in this
novel situation where the same child protection statutes are being applied by both
provincial and federal governments. As argued In paragraphs 47-52 of our written
representations regarding the Respondent's motion to dismiss, disallowing cross-
jurisdictional comparisons in the context of First Nations would significantly frustrate the
objectives of the Canadian Human Rights Act as It would permit the Respondent to treat
First Nations people living on reserve as second class citizens by providing inadequate and
discriminatory public services to them compared to other Canadians, without accountability
or recourse. This would effectively cause First Nations peoples to have no human rights
when receiving services from the Respondent. This position is untenable.

The choice of comparator group in this case has effectively been accepted and articulated
by the Respondent itself -again, INAC's own manuals state that the very raison d'etre of
the FNCFS Program is to provide First Nations child with child protection services
comparable to those available off-reserve\

Serv ice Ava i lab le to the Pub l ic

In its letter, the Respondent argues that this complaint "shares the same fatal defect as the
Court of Appeal Identified in its decision". This Is wrong. As stated by the Court at para. 85,
the complaint in New Brunswick Human Rights Commission v. Province of New Brunswick
(Dept. ofSociai Development) failed because the complainant was challenging the fashion in
which the care was provided rather than the level of care provided.̂  It held:

This case comes down to the unstated premise that it makes no economic sense to
pay for aservice being provided for In the State of Maine, when, arguably, the same
service could be offered in Fredericton at the same cost. If that is the true source of
the grievance, this case Is not about forcing the government to expend money to
provide persons with disabilities with access to public services. Rather, the objective
is to tell the government where the money must be spent.

^Blackstock Affidavit, Exhibit I, FNCFS National Program Manual, May 2005 ("FNCFS Program
Manual"), Respondent's Record, Tab 3B, p. 54

^New Brunswick Human Rights Commission v. Province of New Brunswick (Dept ofSociai
Development), para. 61

E q u a l i t yR i g h t s D i g n i t y
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At para. 81, the Court also stated that "there is no arguable case that the complainant was
denied access to alevel of service that was available to the public generally or to other
person with mental disabilities". Contrary to the circumstances in New Brunswick Human
Rights Commission, there is an arguable case that First Nations children are being denied
access to alevel of services available to the public (i.e. off-reserve). The complaint's focus is
the unequal and inequitable level of child protection services available to on-reserve to First
Nations children compared to children off-reserve.

Finally, the Respondent argues that, "the complainants are unable to show aservice that Is
available to apublic within federal legislative authority, who can use it to the exclusion of
others within that same jurisdiction." Thus, the Respondent argues, the complaint cannot
concern aservice customarily available to the public. The Caring Society submits that the
Respondent has articulated the most difficult Issue at the core of this motion and, indeed,
the case itself. The Caring Society recognizes that children off-reserve who receive child
protection services are not within federal legislative jurisdiction. But we do say that First
Nations children who receive child protection services from agencies that are funded by the
federal government ^within federal jurisdiction, particularly when those agencies are
monitored by and report to INAC and deliver specific services in accordance with mandates,
guidelines and determinations made by INAC officials.

In the present case, child protection services are "customarily available to the general
public", with the public defined as First Nations children on reserve. The Supreme Court of
Canada is clear that "public" does not mean the entire general public, but rather the subset
of the public to whom the service is delivered.̂  The fact that the comparator group here is
within the provincial jurisdiction raises legal issues about whether aprima facie case of
discrimination can be established, not whether the service in question qualifies as a
"service" within the definition of section 5of the Canadian Human Rights Act.

To conclude, the case before the Tribunal raises novel and complex issues of fact and law.
New Brunswick Human Rights Commission does not demonstrate or establish that It is plain
and obvious that the within complaint must be dismissed without afull hearing.

Yours truly.

Paul Champ

^See University of British Columbia v. Berg, [1993] 2S.C.R. 353, where Lamer, C.J., states for the Court:
"I would reject any definition of "public" which refuses to recognize that any accommodation, service or
facility will only ever be available to asubset of the public."

E q u a l i t yR i g h t s D i g n i t y
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Department of Justice
C a n a d a

Atlantic Regional Office
Suite 1400, Duke Tower
5251 Duke Street
Halifax, Nova Scotia B3J 1P3

M i n i s t e r e d e l a J u s t i c e
C a n a d a

Bureau regionai de i'Atlantique
Piece 1400, Tour Duke
5251, rue Duke
Halifax (Nouvelle-^cosse) B3J 1P3

Teiephone;
F a c s i m i i e :
E-Mai l :

(902) 426-5959
(902) 426-8796
jonathan.tarlton@justice.gc.ca

Our Pile
N o t r e d o s s i e r .

A R - 1 7 - 8 2 2 9 7
V i a E - m a i l

V o u r l i l e
Vo t r e d o s s i e r

November 15, 2010

MaiA'se Choquette
Registry Officer
Canadian Human Rights Tribunal
11th Floor, 160 Elgin Street
Ottawa, Ontario
K I A 1 J 4

Dear Ms. Choquette:

FNCFCS et al v. Attorney General of Canada
Tribunal File No.; T1340/7008

Please direct this correspondence to the Chair of the Tribunal, who is currently seized with this
m a t t e r .

It has recently come to our attention that on November 4. 2010. the Supreme Court of Canada
released its judgments in two cases: NIL/TU,0 Child and Family Services Society v.BC
Government and Ser\dce Employees *Union, 2010 SCC 45 and Communications. Energy and
Papenvorkers Union of Canada v. Native Child and Family Services of Toronto, 2010 SCC 46.
In our view, it would assist the Tribunal to receive further written representations regarding these
cases and their application to Canada’s motion to dismiss the complaints presently before it. If you
wish to receive our submissions we will provide them by November 22,2010 and propose that
friends respond (if they wish) no later than November 28, 2010.

referred to in the

r.Klck.̂ >4jC
This is Exhibit.
affidavit of ..C r
sworn before me, this 2S>.
day of 20X\

ACOMMÎ IONER FOFt(̂ i*ilG AFFIDAVITS

R e :

o u r

Jon than D.N. Tarlion
Serf or Counsel

C îl Litigation and Advisory Services
/ J T

David Nahwegahbow
Paul Champ
Valerie Richer

Michael Sherry'
Owen Rces/Patti LatiinerA^anessa Gruben
Daniel Poulin/Samar Musaliam

c . c .

CanadS



N A H W E G A H B O W K
CORBIERE «?;

_Cionoodm;igcjig
r[l irrisrcrs &Solicirois

7410 Benson Side Ro.ul ●Box 217 ●R.nn,i. ON ●IOK ITO
|r 1705) 525O520 f; (705) 325-7204 w: www.nncfirm.c.i

David C. Naluvegalibow LI..B., IPC*
Dianne G. Corbierc H.B.S.W., LL.B.

B Y E M A I L

November 18, 2010

Canadian Human Rights Tribunal
160 Elgin Street
11 Floor, Suite 11 A-100
Ottawa, Ontario
K I A 1 J 4

Attention: Maryse Choquette, Registry Officer

Re: FNCFCS v. Attorney General of Canada
Tribunal File #: T1340 /7008

We are writing in response to Canada’s letter of November 15, 2010, requesting an
opportunity to make submissions regarding two recent Supreme Court decisions:
NIL/TU, OChild and Family Services Society v. B. C. Government and Service Employees ’
Union 2010 SCC 45; and Communications, Energy and Paperworkers Union of Canada v.
Native Child and Family Services of Toronto, 2010 SCC 46.

We take note of the correspondence of today’s date from Mr. Paul Champ, on behalf of the
First Nations Child and Family Caring Society, and wish to state, on behalf of the
Assembly of First Nations, that we support the concerns expressed therein regarding delay;
nevertheless, we are prepared to accede to the Canada’s request, and indicate that the
Assembly of First Nations will be making submissions in response to those made by
Canada.

At the same time, we wish to draw the Tribunal’s attention to Canada’s endorsement on
November 12th of the United Nations Declaration on the Rights of Indigenous Peoples.
The Assembly of First Nations regards this as an extremely significant and material
development, not just for Aboriginal peoples, but for all of Canada, which undoubtedly has
abeanng on this case and the motion currently before the Tribunal. As such, the Assembly
of First Nations is seeking the opportunity to make submissions on this development, with
aview to providing further guidance to the Tribunal on the impact of the endorsement of
the UN Declaration by Canada.

Indigenous Feoples Counsel jctesignntion jw ûded by the Indigenous R<ir Association in Canada



N A H W E G A H B O W 1
CORBIERE 4(y

With regard to the timetable, counsel for the Commission has proposed that 10 days be
given to Canada, i.e., November 29th, and 10 days be allowed to the Respondents, i.e.,
December 10th. We agree with this schedule.

Respectfully,

NAHWEGAHBOW, CORBIERE

Per: David C. Nahwegahbow, IPC
dndcivstar(a).mwfirm. ca

c. Jonathon Tarlton, Attorney General of Canada
Daniel Poulin, Canadian Human Rights Commission
Paul Champ, First Nations Child and Family Caring Society
Michael Sherry, Chiefs of Ontario
Owen Rees, Amnesty International

2



Equ i t y Chambers
43 Florence Street

O t t a w a , O N K 2 P 0 W 6
T : 6 1 3 - 2 3 7 - 4 7 4 0

F: 613-232-2680

Chai|tp Associates
-.-■■r" la'-^vnuriiH

Our File No. 1001

This is Exhibit

affidavn cf.Q..
sworn before me, this
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Registry Officer
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Dear Ms Choquette:

R e : First NationsCFCS et al. V. Attorney General of Canada (Tribunal File ft: T1340/7008)

As counsel for the First Nations Child and Family Caring Society, we are \writing regarding
the Attorney General's request to make further submissions on NIL/TU,0 Child and Family
Services Society vB.C. Government and Service Employees' Union, 2010 SCC 45 arecent
judgment rendered by the Supreme Court of Canada.

It is the Caring Society's position that the Respondent's request must be denied. As
submitted to the Tribunal in our oral and written submissions on the motion to strike, the
Attorney General bears the burden of proof of demonstrating that it is "plain and obvious"
that this complaint is without merit. If the Attorney General did not meet this burden at the
time this motion was argued, its motion must fail. The Attorney General cannot seek to re¬
argue its case every time ajudgment is rendered. Courts and administrative tribunals across
the country regularly issue decisions pertaining to human rights law and the division of
powers. While the Caring Society recognizes these are dynamic and evolving areas of law,
this is not ajustification to allow legal arguments to continue ad infinitum.

The Caring Society's greatest concern is that the Tribunal's motion ruling will be delayed by
these further submissions. Based on the Tribunal's Practice Note No 1, adecision must be
issued on the motion on or before December 3, 2010. The Note states:

Absent some extraordinary excuse such as serious illness or accident, or extended
hospitalization, or other unforeseen calamity, the time for rendering judgment in
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the human rights field should be the same as what is expected in the judicial sphere,
that is within six months of the hearing, if not sooner than that.

Granting the Attorney General's request would inevitably result In delays In rendering this
decision well beyond what Is permitted by the Practice Note.
Society urges the Tribunal to deny the Attorney General's request.

Accordingly, the Caring

The Caring Society is seriously concerned that the Attorney General's motion to dismiss this
complaint on apreliminary basis has already caused significant delays In these proceedings.
The Caring Society strongly opposes the granting of any request that would cause any
further delays to the hearing of this complaint on Its merits. As stated in previous letters to
the Tribunal, expeditiousness is of upmost importance to our client who speaks on behalf of
an estimated 27,000 First Nations children, including the 8,000-9,000 children who are
presently in state custody. Every delay that occurs in this matter causes thousands of First
Nations children to be further isolated from their families and communities and deprived of
adequate and culturally relevant care. Any further delays would be utterly unacceptable to
our c l ien t .

We thank the Tribunal for considering these submissions and look forward
decision on the Attorney General's motion in the next few weeks.

Yours truly.

to receiving the

NP
Paul Champ

Cindy Blackstock, First Nations Child and Family Caring Society
Jonathan Tarlton, Department of Justice
Daniel Poulin, Canadian Human Rights Commission
David Nahwegahbow, Assembly of First Nations
Mike Sherry, Chiefs of Ontario
Owen Rees, Amnesty International
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C A N A D I A N H U M A N R I G H T S T R I B U N A L

PRACTICE NOTE No. 1

2 2 O c t o b e r 2 0 0 7

RE :Timeliness of Hearings and Decisions

1. Subsection 48.9(1) of the Canadian Human Rights Act stipulates that
proceedings before the Tribunal shall be conducted as informally and
expeditiously as the requirements of natural justice and the rules of
procedure allow.

2. In the recent case of Nova Scotia Construction Safety Association v. Nova
Scotia Human Rights Commission, 2006 NSCA 63, the Court made the
following observations in regard to the adjudication of human rights
complaints In that province:

While ad hoc tribunal members, and busy counsel can present
challenges for the scheduling of cases, when hearing days are
spread out over too long astretch of time, the process is
discredi ted.

a .

b . In order for matters under the Act to be dealt with fairly and
expeditiously, those involved must use best efforts to ensure that
proceedings taken under the statute are effective and timely.
Accommodations must be made to speed up the process and
ensure that hearings are convened in aworkable sequence of
days, without huge gaps of time separating the hearings.

Tribunal members and counsel should only agree to become
involved in ahuman rights proceeding if their own professional
schedules will permit meaningful, productive, cohesive and
uninterrupted hearings.

c .

d . Absent some extraordinary excuse such as serious illness or
accident, or extended hospitalization, or other unforeseen calamity,
the time for rendering judgment in the human rights field should be
the same as what is expected in the judicial sphere, that is within
six months of the hearing, if not sooner than that.

Recognizing the well known principle that akey objective of human
rights legislation is to be remedial, the process for inquiring into and
exposing acts of discrimination must be expeditious In order to be
effective. Otherwise, the salutary benefit of public scrutiny,
enlightenment and appropriate redress in the face of proved

e .



violations, is lost An efficient and timely disposition of complaints is
in the interest of both complainants and those whose behaviour Is
Impugned. It is also in the public Interest

This last point has also been underscored by the Federal Court (Trial
Division) when it stated that there is apublic interest in having complaints
of discrimination dealt with expeditiously. Bell Canada v. C.E.P. (1997),
3 1 C . H . R . R . D / 6 5

3 .

In the spirit of the foregoing, all participants in CHRA inquiries are
reminded of their obligation to assist in the timely completion of the
hearing and deliberation process.

4 .

Moreover, the Tribunal intends to adhere firmly to the Parliament’s
directive in subsection 48.9(1), and to release decisions as often as
possible within afour month time frame, in keeping with Its stated
commitment to Parl iamentarians and Canadians as awhole.

5.
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R e : Tribunal -First Nations Child and Family Caring Society of Canada
et al V. Attorney General of Canada (representing the Minister of
Indian Affairs and Northern Development Canada)
Our File: T1340/7008

The Tribunal has reviewed the correspondence from the parties with regards to the Respondent's
November 15,2010 request to present further submissions on recent cases released by the
Supreme Court of Caniia and the Assembly of First Nations’ November 18,2010 request to
make submissions on Canada’s sigmng of the United Nations Declaration on the Rights of
Indigenous Peoples and has directed as follows:

The Attorney General is granted an opportunity to file written submissions
the NIL/TU, OChild and Family Services Society v. B.C. Government and
Service Employees’ Union and Communications, Energy and Paperworkers
Union of Canada v. Native Child and Family Services of Toronto Supreme
Court decisions by December 9,2010.

The Assembly of First Nations is granted an opportunity to file written
submissions on Canada’s signature of the United Nations Declaration on the
Rights of Indigenous Peoples by December 9,2010.

The other parties, including the Attorney General and Assembly of First
Nations, may file their responses to both requests by way of written
submissions and relevant case law by December 17,2010.

The Attorney General and Assembly of First Nations may file reply
submissions by December 23,2010.

If the Registry Officer, Maryse Choquette, can be of any assistance, please do not hesitate
to contact her at (613) 947-1189, or by email at: maryse.choquette@chrt-tcdp.gc.ca.

o n

Respectfully yours.

Michelle Costello
Director, Registry Operations

Canada
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Champ &Associates
Equity Chambers
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Michael Sherry
Barrister &Solicitor
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Patricia Latimer
Stockwoods LLP
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Toronto ON M5H 1J9

Daniel Poulin /Samar Musallam
Legal Counsel
Canadian Human Rights Commission
Canada Place

344 Slater Street, 8th Floor
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Jonathan Tar l ton

Department of Justice
Aboriginal Law, Litigation Services
900-840 Howe St.
Vancouver BC V6Z2S9
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Canadian Human Rights Tribunal
11*̂  Floor, 160 Elgin Street
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FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)R e :

Further to the Chair's direction dated December 1, 2010, below are the submissions of the
First Nations Child and Family Caring Society on NIL/TU,0 Child and Family Services Society
c. B.C. Government and Service Employees' Union^ and Communications, Energy and
Paperworkers Union of Canada vNative Child and Family Services of Toronto .̂ The Caring
Society adopts the submissions of the Assembly of First Nations on Canada's Endorsement
of the UN Declaration on the Rights of Indigenous Peoples.

It is submitted that neither NIL/TU,0 or Native Child and Family Services of Toronto change
the analysis applicable to the present complaint. Both cases relate solely and exclusively to
the labour relations of First Nations child protection agencies. The complainants have never
contested that the agencies providing child protection services on reserves fall within
provincial jurisdiction. Similarly, the constitutionality of the provincial child protection
statutes have not been challenged. Rather, it is the role of the federal government which is
at issue in this complaint.

The majority in NIL/TU,0 unequivocally stated that the analysis applied to determine
whether labour relations are federally regulated are not to be applied in other contexts.
According to Justice Abella, writing for the majority:

^NIL/TU,0 Child and Family Services Society c. B.C. Government and Service Employees' Union, 2010 SCC

^Communications, Energy and Paperworkers Union of Canada vNative Child and Family Services of
Toronto, 2010 SCC 46

4 5
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The approach to determining whether an entity's labour relations are federally or
provincially regulated Is adistinct one and, notably, entails acompletely different
analysis from that used to determine whether aparticular statute Is intra or ultra
vires the constitutional authority of the enabling government. Because the
regulation of labour relations falls presumptively within the jurisdiction of the
provinces, the narrow question when dealing with cases raising the jurisdiction of
labour relations is whether aparticular entity is a"federal work, undertaking or
business" for the purposes of triggering the jurisdiction of the Canadian Labour
Code, [emphasis added]̂

Later, the Court adds that "it is possible for an entity to be federally regulated in part and
provinclally regulated In part.""^ Given that this complaint does not deal with labour
relations, it should not be assumed that the matter Is onedealing with provincial
jurisdiction. Indeed, unlike in labour relations, there is no presumption that human rights
law falls within provincial jurisdiction.^

To be clear, this human rights complaint is not against achild protection agency that is
governed by provincial statute. The Respondent in this complaint Is the Minister of Indian
and Northern Affairs, who funds and oversees the agencies according to his own strict
requirements, thereby effectively controlling the availability of child welfare services on
reserves.® The Respondent funds and administers the First Nations Child and Family
Services Program pursuant to the Financial Administrative Ac.f There Is no disputing that
the Minister is bound by the Canadian Human Rights Act ("the CHRA") or that the Financial
Administrative Act is federal legislation. As such, it Is within this Tribunal's jurisdiction to
examine whether the Minister is discriminating against First Nations children and families
through the First Nations Child and Family Services Program in amanner contrary to the
Canadian Human Rights Act ̂ This is clearly within the purview of matters coming within
the legislative authority of Parliament and the jurisdiction of this Tribunal.

As argued by the Caring Society in its written submissions regarding the Respondent's
motion to dismiss this complaint, the fact that the Respondent relies on agencies to

^NIL/TU,0, para. 12

^NlL/TU,0, supra, at para. 22

^Scowby V. Giendinning, [1986] 2S.C.R. 226, paras. 3-4

®Affidavit of Cindy Blackstock, Complainants' Record, Tab 1, para. 10; Affidavit of Elsie Flette, para. 33-
44; Affidavit of Tom Goff, Respondent's Record, Tab 5, para. 13-16; Cross-Examination of Odette
Johnston, Respondent's Record, Tab 6, p. 305

^Exhibit Ato the Affidavit of Elsie Flette, Comprehensive Funding Arrangement, dated, March 19,2007,
Respondent's Record, Tab 4A, p. 181
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implement its First Nations Child and Family Services Program does not shield it from
human rights scrutiny. The Respondent must comply In Its own right, on its own behalf,
with the appropriate federal law when it provides funding pursuant to the Financial
Administrative Act In Arnold, it was argued that universities are provincial jurisdiction and
therefore the administration of SSHRC grants could not be governed by the Canadian
Human Rights Act The Federal Court disagreed, finding that the exercise of the spending
power brought that issue within the federal jurisdiction.

8

In the present case, the Minister has expressly "accepted responsibility" over First Nations
Children living on reserves to provide funding for the delivery of child protection services.®
Having assumed this responsibility, and establishing the First Nations Child and Family
Services Program pursuant to the spending power, the Minister cannot subrogate his
human rights obligations to First Nations agencies which must independently comply with
provincial human rights legislation. Indeed, much like the governments cannot shield
themselves from Charter scrutiny by delivery of public programs through private entitles,
the Respondent's First Nations Child and Family Services Program is not exempt from the
CHRA simply because it provides funding through the vehicle of child protection agencies to
which the Act does not necessarily apply. As explained by the Court in Eldridge,

"[l]n the present case there is a"direct and ...precisely-defined connection"
between aspecific government policy and the hospital's impugned conduct. The
alleged discrimination ~the failure to provide sign language interpretation -is
intimately connected to the medical service delivery system Instituted by the
legislation. The provision of these services Is not simply amatter of internal hospital
management; it Is an expression of government policy. Thus, while hospitals may be
autonomous in their day-to-day operations, they act as agents for the government in
providing the specific medical services set out in the Act. The Legislature, upon
defining its objective as guaranteeing access to arange of medical services, cannot
evade Its obligations under s. 15(1) of the Charter to provide those services without

^Arnold v. Canada (Human Rights Commission), [1997] 1F.C. 582, para. 35-36 [Complainants' Book of
Authorities, Tab 13]

®Exhibit Ato the Affidavit of Elsie Flette, Comprehensive Funding Arrangement, dated, March 19,2007,
Respondent's Record, Tab 4A, p. 176 which states:

"The Minister is providing funding to assist the Agency in delivering programs in the areas of
child and family services including adoption services to such persons within the Agency's
jurisdiction for whom the Minister has accepted responsibility"
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discrimination by appointing hospitals to carry out that objective. In so far as they
do so, hospitals must conform with the Charter. 1 0

Similarly, the Respondent must comply with the Act regardless of the vehicle it uses to
implement Its First Nations Child and Family Services Program. The services it provides
pursuant to the Financial Administrative Act must, like any other services provided within
federal jurisdiction, comply with federal human rights legislation.

Finally, it must be emphasized that the Respondent is wrong when it states that Canada's
funding is merely "in furtherance of aprovincial or territorial child welfare regulatory
scheme" and, as such, is "integrally tied to the provincial scheme". The evidence before the
Tribunal clearly demonstrates that this is not the case. The Respondent only funds what Is
within its particular mandate, regardless of the provincial scheme in which the agency in
question operates.The National Program Manual on First Nations Child and Family
Services expressly states that "it should be clearly understood that INAC's funding authority
is based upon Cabinet and Treasury Board authority and not Provincial definitions,
other words. It is the Respondent -and not the provinces -that determines which child
welfare services are available to First Nations children on reserve.

/ / 1 2 I n

13

Contrary to what is alleged by the Respondent, the Respondent's role in First Nations child
and family services is not the reflection of a"sophisticated and collaborative effort" by
Canada to respond to the needs of First Nations children. If that were the case, the
Respondent would agree to take action when it received letters from worried provincial
governments voicing their urgent concerns about the unmet needs of First Nations children
living on reserve.̂ ^ The letter of the government of British Columbia dated November 18,
2009, highlights not only the merits and urgency of this complaint, but negates the
Respondent's claim that INAC is amere distant funder of First Nations child and family
services, who makes "sophisticated and collaborative efforts" with provincial governments
and agencies. Rather, by acting unilaterally, refusing to meet with provinces, and
disregarding provincial statutes and standards, INAC effectively controls the level and the
nature of child protections services on reserves, thereby contributing to growing numbers

1 0 Supra, para. 51
Cross examination of Odette Johnston, Respondent's Record, Tab 6, p. 220-221
FNCFS Program Manual, Record of the Respondent, Tab 3B, p. 149
INAC's role In the First Nations Child and Family Services Program is more than that of amere funder.

According to the Minister's funding agreement with First Nations child and family agencies, the Minister
must approve of an agency's co-managers. The Minister also plays arole in the Management
Development Plan of agencies (page 4of the Agreement), reviews children's files (see section 3.1(c)(ii))
and makes determination as to whether an agency is compromising the health, safety or welfare of
children in care ̂ t̂ion 4.1(m)) Exhibit Ato the Affidavit of Elsie Flette, Comprehensive Funding
Arrangement, dated, March 19, 2007, Respondent's Record, Tab 4A, p. 181

Letter from Mary Polak and George Abbott to Minister Chuck Strahl, dated November 18,2009,
Complainants' Record, Tab 16

1 1

1 2

13

1 4
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of First Nations children in care.̂ ^ The simple and ugly fact is, were the children at issue
here any other race or ethnicity than Aboriginal, they would have agreater level of funding
for child protection services. That is discrimination by any definition.

Request for Date of Order and Hearing to be Set

The Caring Society wishes to reiterate its request that this matter be dealt with
expeditiously and in compliance with the Tribunars Practice Note. As stated in our
submissions to the Tribunal dated November 18, 2010, the Tribunars Practice Note No 1
provides that adecision ought to have been Issued regarding the Respondent's motion on
or before December 3, 2010. The Note states:

Absent some extraordinary excuse such as serious illness or accident, or extended
hospitalization, or other unforeseen calamity, the time for rendering judgment in the
human rights field should be the same as what is expected in the Judicial sphere,
that is within six months of the hearing, if not sooner than that.

In order to avoid further delays in these proceedings, we ask the Tribunal to provide the
parties with afirm date on which the decision will be rendered. We ask that this date reflect
the Tribunal's Practice Note and the urgency of this complaint which involves an estimated
27,000 First Nations children, including 8,000-9,000 children on reserves, who are presently
in state custody. As submitted by the Caring Society on numerous occasions, every delay
that occurs in this matter causes thousands of First Nations children to be further isolated
from their families and communities and deprived of adequate and culturally relevant care.

Finally, as requested in the past, we ask that the Tribunal schedule tentative dates for the
hearing on the merits of this complaint. This will help avoid future delays In these
proceedings.

Yours truly.

Paul Champ

P a r t i e sc :

1 5 Speaking Points: Domestic Affairs Committee, Complainants' Record, Tab 1, p. 6
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Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
ll'̂  Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

‘lONER FOR '>dK.NG affidavits

Dear Ms Choquette:

FNCFCS et al. v. Attorney General of Canada (Tribunal File #: T1340/7008)R e :

On behalf of the complainant First Nations Child and Family Caring Society ("Caring
Society"), we are writing to request that the Respondent's motion to dismiss this complaint
be determined without further delay. Please bring this letter to the attention of the Chair at
your earliest opportunity.

The Caring Society would like to underscore that February 27, 2011 will mark the fourth
year anniversary of the filing of the present complaint against the Government of Canada
for its discriminatory provision of child welfare services to First Nations children and
families living on reserve and its failure to implement Jordan's Principle. Proceedings before
the Tribunal commenced in September 2009, but have subsequently been paralyzed by
preliminary motions brought by the Respondent and the Tribunal's failure to dispose of
them in an expeditious manner. It must be emphasized that this is not acomplaint that
primarily seeks financial compensation. Rather, it calls for systemic public interest
remedies that will have asignificant and immediate impact on the lives of children in need.
As the Caring Society has repeated numerous times, the urgency of this complaint should
be mani fest to a l l concerned.

Tragically, First Nations children and families continue to be severely and irreparably
harmed by jurisdictional disputes within and between governments and as aresult of the
unequal treatment they receive in child welfare services. Recent reports examining the
provision of child welfare services in the provinces of New Brunswick, Saskatchewan and
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Alberta all confirm that this is the case.^ Various sources have also confirmed that these
urgent problems can be remedied if the Government of Canada were to take action. For
example, the 2008 Report in the Inquest of the death of Tracia Owen, aManitoba teen who
hanged herself after being removed from her native community of Little Grand Rapids,
Manitoba, recommended that flexible funding arrangements be put in place by INAC In
order to meet the needs of children and teens who are at risk.^ In December 2009, two
Ministers of British Columbia wrote to the federal Minister of Indian and Northern Affairs
urging him to provide better child welfare services on reserves In order to remedy the dire
situation of many First Nations families.̂

The harm caused by the delays in the adjudication of this complaint and in particular, the
Respondent's motion to dismiss, cannot be overstated. An estimated 27,000 First Nations
children, including 8,000-9,000 children on reserves, are presently in state custody, and the
Government of Canada's discriminatory programs in child welfare services are asignificant
contributing factor. When four years of achild's life is lost so are the most special and
formative moments of their lives.

The importance of expeditiousness in cases involving children's rights has been recognized
by legislatures across the country. Family and adoption legislation in nearly every Canadian
province expressly require courts to avoid delays when dealing with cases Involving children
as this is considered fundamentally against his or her best interests.̂  As was suggested by
^"Hand-in-Hand: AReview of First Nations Child Welfare in New Brunswick" Office of the Ombudsman and Child
and Youth Advocate of the Province of New Brunswick, February 2010, pp. 38,40,91. This report urges INAC to
increase its levels of investment in preventative child welfare services. It also calls for the immediate
implementation of Jordon's Principle. "For the Good of Our Children and Youth: ANew Vision, ANew Direction"
Saskatchewan Child Welfare Review Panel Report, November 2010, pp. 29. The report finds "frustration with the
level of funding INAC has provided to First Nation Child and Family Services Agencies. Per capital child welfare
funding on-reserve has fallen short of per capita funding in the mainstream provincial systems." The report also
recommended that Jordan's Principle be implemented to "ensure that individual children do not experience delays
in getting services they need while the new structure and arrangements are being negotiated and developed."
"Closing the Gap Between Vision and Reality: Strengthening Accountability, Adaptability and Continuous
Improvement in Alberta's Child Intervention System" Final Report of the Alberta Child Intervention Review Panel
June 30,2010, p. 147.

^Report on Inquest of the Honourable Judge John Guy in the Matter of the Death of Tracia Owen, issued January
11, 2008.

^Letter from Mary Polak and George Abbott to Minister Chuck Strahl, dated November 18, 2009, Complainants'
Record, Tab 16

See, e.g. Child And Family Services Act, S.N.W.T. (Nu.) 1997, c. 13, s. 2(j), Adoption Act, R.S.P.E.1.1988, c. A-4.1
l(d)(x); Children and Family Services Act, S.N.S. 1990, c. 5s. 3{2)(k); Child, Family and Community Service Act,
R.S.B.C. 1996, c. 46 s. 4(l)(gj; Child, Youth and Family Enhancement Act, R.S.A. 2000, c. C-12 2(o); Child, Youth and
Family Services Act, S.N.L. 1998, c. C-12.1 s. 9(i); Child and Family Services Act, S.S. 1989-90, c. C-7.2 4(h); Child and
Family Services Act, C.C.S.M. c. C80 2(g)
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Granger, J. in the Hurdle v. Hurdles, when society delays in determining cases involving
children's rights and their best interests.

"the effects of such delay may impact on the children and on our nation in the
future. It is difficult to imagine ajudicial process which shouid be assigned ahigher
priority".^

In light of the clear Importance of this case, it is most unfortunate that the Tribunal has not
yet issued its decision regarding the Government of Canada's motion to dismiss. Based on
the Tribunal's own Practice Note No.l, which requires that rulings on the merits of
complaints be Issued within four months, we had anticipated that adecision would be
rendered in October 2010, at the very latest. We soon will be approaching eight months
since the preliminary motion was argued, or double the recommended period for final
rulings in the Practice Note.

Our client is extremely disappointed and worried about these delays given the vulnerability
of children and families who are at the center of this case. Because of this, we have been
instructed to request that adecision be issued as amatter of priority and urgency by the
Tribunal, with reasons to follow if necessary.

Yours truly.

Paul Champ

Jonathan Tarlton, Department of Justice
Daniel Poulin, Canadian Human Rights Commission
David Nahwegahbow, Assembly of First Nations
Cindy Biackstock, First Nations Child and Family Caring Society
Mike Sherry, Chiefs of Ontario
Owen Rees, Stockwoods (Amnesty International)

c c

^Hurdle v. Hurdles (1991), 31 R.F.L (3d) 349
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Dear Ms. Choquette:

Re: FNCFCS et al vAttorney General of Canada
Tribunal File No.: T1340/7Q08

Please direci Ihis correspondence lo (he Chair of the Tribunal, who is currently seized with this matter.
The contents of the Cwing Society’s letter dated February 4,2011 raise nothing that needs to be brought
to the attention of the Tribunal while it is reserving its decision regarding Canada’s motion to dismiss thecomplaint.

Respectfully submitted.

Ĵ athan D.N. Tarlton
^nior Counsel
Civil Litigation and Advisory Services
JT/sne

David Nahwegahbow
Paul Champ
Michael Sherry
Owen Rees/Patti Latimer/Vanessa Gruben
Daniel Poulin/Samar Musallam

c . c .

CanadS
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February 8, 2011 30.1.1,....

Maryse Choquette
Registry Officer
Canadian Human Rights Tribunal
1Ith Floor, 160 Elgin Street
Ottawa, ON KIA 1J4

Dear Ms. Choquette:

First Nations Child and Family Caring Society et al. re Attorney General of Canada
Tribunal File No. T1340/7008

Iam writing on behalf of Amnesty International Canada to register its very serious concerns
regarding the Tribunal’s lengthy delay in determining the Respondent’s motion to dismiss this
complaint. Please bring this letter to the attention of the Chair at your earliest opportunity.

In his letter of February 4, 2011, Mr. Champ has set out the history of delay in this matter. Iwill
not repeat it here.

In Amnesty International’s respectful submission, the nearly eight month delay in determining
the Respondent’s preliminary motion -coupled with the earlier delays caused by the procedure
adopted on the motion -is approaching adenial of justice for the Complainants and vulnerable
First Nations children across Canada. The human rights complaint procedure under the
Canadian Human Rights Act and the procedure before the Tribunal is intended to promote
accessible and expeditious determinations of human rights complaints. Regrettably, the Tribunal
is failing to meet its mandate in this complaint.
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Amnesty International joins the complainant First Nations Child and Family Caring Society in
requesting that the Tribunal detennine the Respondent’s motion without further delay.
Respectfully yours,

Owen M. Rees
O R / s c b

Paul Champ
Jonathan Tarlton
Daniel Poulin
David Nahwegahbow
Mike Sherry
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Paul Champ

F r o m :
S e n t : DANIEL POULIN [DANIEL.POULIN@CHRC-CCDP GC CA]

February 24, 2011 1:39 PM
maryse.choquette@chrt-tcdp.gc.ca
pchamp@champlaw.ca: SAMAR MUSALLAM; Jonathan.Tarlton@justice.gc.ca;
Sabrina.Cameron@justice.gc.ca; dndaystar@nncfirm.ca; mwsherry@rogers.com'
OwenR@stockwoods.ca; pattil@stockwoods.ca; vanessag@stockwoods.ca
FNCFCS et al vAttorney General of Canada -Re: Delays

T o :
C c :

Subject:

Dear Ms Choquette,

The present follows the exchange of correspondence that started with the letter by Counsel
for the Caring Society dated February 4, 2011 and was followed by letters by other parties
including the Attorney General of Canada on February 7, 2011 and Amnesty International
February 8, 2011.

The Commission notes that this case raises serious issues in regards to members of
society that are very vulnerable. In fact, it is difficult to picture amore vulnerable
group of people in Canadian society.

The Federal Court has held that it is in the public interest to have complaints of
discrimination dealt with expeditiously (Bell Canada v. Communication, Energy and
Paperworkers Union of Canada, 1997 CanLII 4851 (F.C.)). As aresult, the Commission urges
the Tribunal to issue its ruling on the motion without delay or to advise the parties when
the decision will be released. In the alternative, we submit that the hearing ought to
proceed on the merits pending adecision on this motion.

D a n i e l P o u l i n
Legal Counsel
Canadian Human Rights Commission
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