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AFFIDAVIT OF CINDY BLACKSTOCK

I, Cindy Blackstock, of the City of Ottawa, in the Province of Ontario, make oath and

say as follows:

1. | am the Executive Director of the First Nations Child and Family Caring
Society of Canada (“FNCFCS” or “Caring Society”), and as such | have knowledge of

the matters in which | hereinafter depose.

2. The Caring Society is a non-profit organization committed to research, policy

development, professional development and advocacy, on behalf of First Nations



agencies that serve the well-being of Aboriginal children, youth and families in

Canada.

3. On February 27, 2007, the Caring Society and the Assembly of First Nations
filed a joint complaint 2006/1060 (“the Complaint”) with the Canadian Human Rights
Commission (“CHRC” or “the Commission”). The Complaint asserts that INAC’s child
and family services program results in inequitable child welfare services for
Registered Indian children on reserve compared to those received by children living

off reserve.

4, The Complaint also alleges that the jurisdictional disputes between and
within governments adversely impact First Nations children and is discriminatory
contrary to section 5 of the Canadian Human Rights Act (“the Act”). Attached as
Exhibit “A” to my affidavit is a copy of the complaint.

Discrimination against First Nations’ Children Living on Reserve

(a) Inequalities in INAC’s Child and Family Services and Programs

5.  Many government documents support the Complainants’ view that First
Nations children receive a lower and inequitable level of children welfare services on
reserve. In June 2000, a Joint National Policy Review, conducted by INAC and the
Assembly of First Nations, found that First Nations children on reserve received 22
percent less funding for child welfare than other children receive. It also identified
significant problems with the structure of the formula including the lack of emphasis
on least disruptive measures services and insufficient funding and policies required
to achieve good, equitable and culturally appropriate social work practice. For

example, it found that INAC provided few services to help children stay safely in their



home. It also found that First Nations children would be denied government services
available to others due to jurisdictional disputes with the provinces. Attached as

Exhibit “B” to my affidavit is a copy of the Joint Policy Review.

6. In 2004, a National Advisory Committee, co-chaired by the Assembly of First
Nations and INAC, commissioned the Caring Society to complete a detailed review of
INAC’s First Nations child and family services policy and to provide recommendations
for improvement. The Caring Society retained a team of over 20 leading researchers
to conduct a multi-disciplinary and detailed review of INAC’s First Nations child and
family services program and to develop recommendations for improvement. The
first report entitled “Wen:de: we are coming to the light of day” presented the
research conducted in order to inform a new funding formula and policy
improvements which were set out in the second report “Wen:de: the journey

continues.”

7. The Wen:de reports, released in 2005, confirmed the earlier findings of the
Joint National Policy Review and identified key flaws and inequities in INAC’s First
Nations Child and Family Services Program. Specifically, the reports found that 0.67%
of non Aboriginal children were in child welfare care in three sample provinces in
Canada as compared to 10.23% of status Indian children. According to the reports,
the dramatic over-representation of First Nations children in care was sourced in
poverty, poor housing and caregiver substance misuse that could be linked back to
colonization and residential schools. The reports suggested that additional and
equitable funding, structured in proper ways with accompanying policy changes,
would substantially improve the situation. Researchers stressed that the funding
formula documented in Wen:de: the journey continues should be fully implemented
as an interdependent program in order to achieve maximum benefit for children.

Unfortunately, INAC failed to fully implement the recommended reforms even



though the federal government was reporting a surplus budget in the billions of

dollars at the time.

8. In May 2008, the Auditor General of Canada released her report on INAC’s First
Nations Child and Family Service Program. The report concluded that all of INAC's
programs and funding formulas for First Nations child and family services, including
the enhanced prevention approach, were flawed and inequitable. The Auditor
General set out recommendations for reform. Attached as Exhibit “C” to my affidavit

is a copy of the Auditor General’s Report.

9. In 2009, the Standing Committee on Public Accounts reviewed INAC's
implementation of the Auditor General of Canada’s 2008 recommendations for
reforms. In its concluding statement the Committee notes, “Continuing to use a
flawed funding formula means that First Nations child and family service agencies
are often under - funded and First Nations children and families do not get the

services they need.” A copy of this statement is attached hereto as Exhibit “D”.

(b) Jordan’s Principle

10. Jordan’s Principle is named after Jordan River Anderson, a First Nations child
from Norway House Cree Nation in Manitoba, who died in a Winnipeg hospital at the
age of 5 after spending two years unnecessarily in hospital as Canada and Manitoba
argued over who should pay for his at home care. If he was a non-Aboriginal child
living off reserve, he would have gone to a family home when doctors said he was
ready. Sadly for Jordan, Canada and Manitoba could not agree on who should pay
for services for First Nations children on reserve even when that service is available
to all other children. Jordan died in 2005 at the age of 5 in the hospital never having

spent a day in a family home.



11. Jordan’s family and community were determined that this type of dispute
never again result in a First Nations child being denied, or delayed receipt of, all
government services available to all other children. Jordan’s Principle was developed
to honour Jordan’s legacy. It is a simple concept of equity that applies when a
government service is available to all other children and a jurisdictional dispute
arises within or between provincial/territorial or federal governments about who
should pay for services to a First Nations child on reserve. It calls on the government
that is first approached to provide and immediately pay for the services required by
the First Nations child and then seek reimbursement from the appropriate
government department or level of government later. Jordan’s Principle aims to
protect innocent and vulnerable children, when they are in desperate need of
government services or assistance otherwise available to non-Aboriginal children,
from being tragically getting caught in the middle of red tape and jurisdictional

disputes between governments.

12. A Private Member’s Motion in support of Jordan’s Principle passed
unanimously in the House of Commons on December 12, 2007, yet many believe
that this Principle has not been fully implemented and First Nations children
continue to be routinely denied services available to all others. As recently as
February 15, 2011, Members of Parliament at the Standing Committee on the Status
of Women were questioning INAC officials about the slow, and narrow,

implementation of Jordan’s Principle.

13. The human rights complaint filed by the Assembly of First Nations and the

Caring Society sought to assert the cultural and non-discrimination rights of First



Nations children who are adversely affected by INAC’s Child and Family Services

Program and the jurisdictional disputes between and within governments.

History of the Complaint at the Tribunal

14. The Canadian Human Rights Tribunal held its first preliminary case conference
with respect to the Complaint on February 4, 2009. Grant Sinclair, Chairperson of the

Tribunal at the time, presided over this case conference.

15. During the case conference, the Attorney General requested that the Human
Rights Tribunal make preliminary determinations regarding the service and
comparator issues for purposes of the discrimination analysis. Chairperson Sinclair
refused to hear the motion, stating that the matter was complex and required a full

hearing.

16. Over the ensuing months, the parties prepared their statements of particulars
and lists of documents and potential witnesses. During this time, | began to prepare
to myself to testify and helped my lawyers prepare other witnesses. | was pleased to

see that the complaint was moving along smoothly.

17. On September 14, 2009, the adjudication of the complaint began. It was
presided over by Chairperson Sinclair. The hearing started with my opening
statement. Attached as Exhibit “E” to my affidavit is a copy of my opening

statement. Following my opening remarks, Amnesty International and the Chiefs of



Ontario argued their request to obtain interested party status in the adjudication of

the complaint. Both of their requests were granted by Chairperson Sinclair.

18. That same day, the Attorney General objected to the scheduling of further
hearing dates and sought to have the hearing adjourned, arguing that the complaint

was not sufficiently clear. Chairperson Sinclair refused this request.

19. Following the first day of hearing, Chairperson Sinclair issued a direction setting
hearing dates for November 16-20, 2009; January 18-22, 2010; January 25-29, 2010;
February 8-12, 2010 and February 15-19, 2010, for the hearing on the merits.
Attached as Exhibit “F” to my affidavit is a copy of this direction, dated September
17, 2009. | was scheduled to be the first witness on the hearing on the merits which

was scheduled to commence on November 16, 2010.

20. Given the time estimates of counsel and the scheduling of various witnesses, it
was expected that these hearing dates would allow us to hear most or all of the
evidence and that the hearing on the merits would be complete or near completion

as of February 2010.

21. Based on the Tribunal’s September 17, 2009 directive, | advised Elders, First
Nations leaders, youth, social work and child rights experts and other citizens that
the complaint was moving forward smoothly. Many were looking forward to learning
about the child welfare programs and services provided by INAC on reserve to
determine if they were discriminatory. First Nations Peoples from across the country

asked me to provide them with regular updates on the progress of the case.



History of the Complaint Since Appointment of New Chairperson

22. On November 2, 2009, Shirish Chotalia assumed her appointment as the new

Chairperson of the Canadian Human Rights Tribunal.

23. On November 6, 2009, four days after assuming her appointment, Chairperson
Chotalia convened a case conference with all of the parties. She did not indicate the

purpose for the emergency case conference.

24. During the case conference, Chairperson Chotalia asked the Attorney General
lawyers whether they would be seeking to have the proceeding before the Human
Rights Tribunal stayed pending the outcome of the judicial review of the decision by
the Canadian Human Rights Commission to refer the Complaint to the Tribunal. After
the Attorney General's counsel indicated that they would not seek a stay,
Chairperson Chotalia stated that she felt that the issues needed to be narrowed. The
Chairperson Chotalia then asked the Attorney General lawyers whether they were
intending to seek preliminary determinations on the issues of “services” and
“comparator groups”. Attorney General counsel said they had no such plans.
Despite these responses, and without prior notice or a request from any of the
parties, the Chairperson vacated the hearing dates for the week of November 16,
2009. She indicated that she wanted further pre-hearing discovery before the case

proceeded.

25. | was extremely disappointed by Chairperson Chotalia’s sudden decision to
vacate the dates of the hearing on the merits. | was very concerned about the
impacts the delays imposed by the Chairperson would have on the very vulnerable
children and families who were subject to the alleged discrimination arising from
Canada’s policies, programs and actions. | did not want the children to wait any

longer for the adjudication of the complaint. Moreover, | had already invested



considerable time with my lawyer preparing myself and other witnesses to testify.
Travel arrangements had already been made and paid for with respect to some of

the witnesses and persons who had planned to attend the proceedings as observers.

26. Members of the First Nations communities and social work and child rights
experts and organizations were also very concerned about the Chairperson
Chotalia’s decision to vacate the hearing dates without notice. To my knowledge, at
least forty First Nations people from Manitoba, Nova Scotia, British Columbia,
Alberta and Ontario had made plans to personally attend the proceedings during the
week of November 16, 2009. Several classes of school children had also planned to

attend the hearing commencing on November 16, 2009.

27. On November 9, 2009, the Caring Society’s lawyer, Paul Champ, wrote to
Chairperson Chotalia asking her to confirm that Chairperson Sinclair was seized of
the complaint. He also stressed that it was essential that the complaint be heard as

soon as possible. Attached as Exhibit “G” to my affidavit is a copy of this letter.

28. On December 4, 2009, Mr. Champ again wrote to Chairperson Chotalia to
reiterate how important it was that the hearing regarding this complaint be
conducted in a fair and expeditious manner. His letter emphasized that the
complaint was urgent as it concerned the lives of vulnerable First Nations children,
including 8,000-9,000 children on reserves, who are in state custody. A copy of this

letter is attached hereto as Exhibit “H”.

29. On December 14, 2009, another case conference was convened by the
Chairperson. During this case conference, the parties also discussed the outstanding
issues, such as expert evidence and how the evidence should be tendered during the

hearing on the merits. The Attorney General’s counsel advised the other parties



that the Respondent would be bringing motions to strike the Commission’s expert

reports and also a motion to strike the entire complaint on jurisdictional grounds.

30. During the case conference, the Chairperson advised the parties that the
Attorney General’s motions would proceed in January 2010 but the February 2010
hearing dates were not necessarily vacated. | was relieved to know the hearing

dates were preserved in light of the vulnerability of the children and families.

31. On December 21, 2009, the Attorney General filed its formal notice of motion
to dismiss the Complaint on a preliminary basis. The Attorney General alleged that
the First Nations Child and Family Services Program was not a “service” under the
Canadian Human Rights Act and asked the Tribunal to dismiss the case on that basis.
The Attorney General also filed a notice of motion seeking to have the Commission’s

expert evidence excluded.

32. On December 22, 2009, the Caring Society filed a motion to amend its
complaint in order to include allegations of retaliation. The notice of motion was
filed with the Tribunal and served on all of parties, along with a supporting affidavit

and full written submissions.

33. On December 23, 2009, Chairperson Chotalia issued a direction to the parties.
The direction stated that the outstanding motions, including the Attorney General’s
jurisdictional motion, would be heard during the week of January 19, 2010.
Chairperson Chotalia also directed the Commission, the Complainants and the
interested parties to inform the Tribunal by December 30, 2009 whether they
wished to proceed with the Attorney General’s motion in January 2010. Attached as

Exhibit “I” to this affidavit is a copy of these directions, dated December 23, 2009.



34. On December 30, 2009, the Caring Society’s counsel wrote to the Tribunal
arguing that the Attorney General’s motion to dismiss was premature and that the
issue of “service” needed to be determined based on a complete evidentiary record
after a full hearing. Mr. Champ requested the opportunity to make submissions on
the issue of prematurity during the week of January 19, 2010. Attached as Exhibit “J”
to this affidavit is a copy of this letter. The AFN, Amnesty International, the Chiefs of

Ontario, and the Commission all agreed with this proposal.

35. On January 8, 2010, Chairperson Chotalia issued a direction regarding the
Attorney General’s motion to dismiss the complaint. Again, without prior notice and
without the consent or submissions of any of the parties, the Chairperson vacated
further hearing dates, including all dates for the month of January, and February.
The direction also provided the parties with a timeline, extending until April 2010,
for the filing of affidavits and written submissions regarding the Attorney General’s
motion to dismiss the complaint. The Chairperson issued the direction without
providing any of the parties with the opportunity to make submissions on whether
the Attorney General’'s motion was premature and set no dates for the oral
arguments of the motion. Attached as Exhibit “K” to this affidavit is a copy of this

direction, dated January 8, 2010.

36. |was completely devastated by this news. In my view, the decision to vacate all
of the hearing dates set back any potential resolution of this complaint, which could
result in significantly improved child welfare services to vulnerable children and
families living on reserves across Canada. Based on Sinclair’s September 17, 2009
order, | had the expectation that the hearing on the merits would be completed by
February of 2010. Now, the Attorney General’s preliminary motion would not even

be argued by this date.



37. On January 13, 2010, our counsel wrote to the Chairperson to raise our
concerns about the decision to again adjourn the hearing without the consent of any
of the parties and without having provided the parties with the opportunity to make
submissions on the issue beforehand. Attached as Exhibit “L” to this affidavit is a
copy of this letter, dated January 13, 2010. The letter expressed concerns about the
Chairperson’s decision to make a determination on the issue of prematurity and to
prioritize the Attorney General's motion at the expense of all other motions,
including the Caring Society’s motion regarding the retaliation it was experiencing.
The letter emphasized the concern that Chairperson Chotalia did not provide the
parties with any opportunity to make submissions on the issue. Mr. Champ
requested that a case conference be held in order to address these outstanding

issues.

38. Chairperson Chotalia issued a direction on January 21, 2010, stating that the
parties were free to make submissions on these issues during the hearing of the
Attorney General’s motion to dismiss the Complaint. No dates were set for the

hearing of that motion.

39. By March 2010, the parties had exchanged affidavits and conducted cross
examinations on the Attorney General’s preliminary motion to dismiss. However, no
dates for argument had been set by the Tribunal. On March 9, 2010, our counsel
wrote to the Tribunal asking that dates be set for the oral arguments. Again, he
stressed the urgency of the issues raised in the complaint and the vulnerability of the
children and families the complaint affected. Attached as Exhibit “M” to this
affidavit is a copy of this letter, dated March 9, 2010.

40. On March 12, 2010, the Chairperson wrote to all parties and set June 14 and 15
as the dates for the oral arguments to be heard. She also directed the parties to

canvass their availability for August and September if the parties could not appear



on the June dates. On March 17, 2010, the Attorney General’s counsel, Mr. Jonathan
Tarlton, replied to the direction indicating that he was not available from June 10-14

to argue the motion.

41. Inresponse to the direction and Mr. Tarlton’s letter, the Commission wrote to

the Tribunal to request an urgent case conference regarding scheduling. Counsel for
the Assembly of First Nations also wrote to the Tribunal to stress the importance of

this case proceeding in a timely manner. Similarly, on March 17, 2010, counsel for

Amnesty International wrote:

My client is deeply concerned about the continuing delays in hearing this
complaint. In our respectful submission, the hearing of this complaint, and at
the very least, the jurisdiction motion, should have been expedited and could
have commenced months ago.

The complaint involves the live if vulnerable First Nations children, who
continue to suffer prejudice and irreparable harm given the delays in the
hearing of this matter. Canada is continuing to breach its international human
rights obligations as a result of this.

[...]

If Mr. Tarlton is unavailable on June 14 and 15, then other counsel for the
Attorney General can be found. | note that the Attorney General has several
counsel assigned to this matter. The Department of Justice is the largest law
firm in the country. There is no reason why the Attorney General cannot assign
other counsel to the argument of the motion.

Copies of all these letters are attached as Exhibit “N”.
42. Following numerous exchanges between counsel, it was determined that all

parties were available to argue the motion on June 2 and 3, 2010. The Tribunal

agreed to these dates.

43. On June 2-3, 2010, the parties made oral arguments regarding the Attorney

General’s motion to dismiss the complaint on a preliminary basis. Approximately 100



individuals came to witness the Canadian Human Rights Tribunal hearings on both
days, including First Nations leaders from Saskatchewan, British Columbia, Ontario
and child welfare and child rights experts from across Canada. Children advocates

appointed by provincial governments also attended.

44, On July 30, 2010, the Attorney General wrote to the Chairperson seeking leave
to file further submissions regarding a case released by the New Brunswick Court of
Appeal on the issue of comparator groups. On August 6, 2010, Daniel Poulin, counsel
for the Commission, wrote to the Tribunal to oppose the Attorney General’s request.
He argued that the Attorney General should not be given multiple chances to revisit
issues once submissions are filed and oral arguments are completed. Our counsel
also wrote to oppose this request. Copies of these letters are attached hereto as

Exhibit “0”.

45. On August 10, 2010, the Chairperson directed all parties to file submissions
regarding the judgement. Attached as Exhibit “P” to my affidavit is a copy of this

direction.

46. On August 23, 2010, the Caring Society filed submissions in accordance with
the Tribunal’s direction. In our submissions, counsel again reiterated the urgency of
the case. He asked the Chairperson to issue a “bottom line” decision on the
outstanding motion as quickly as possible, with reasons to follow. Attached as
Exhibit “Q” to my affidavit is a copy of these submissions. The Chairperson did not

acknowledge or respond to his request.

47. On November 15, 2010, counsel for the Attorney General wrote to the Tribunal
to again request the opportunity to file further written submissions regarding two
Supreme Court of Canada cases pertaining to the division of powers and labour

relations on reserves. Counsel for the Assembly of First Nations wrote to the



Tribunal on November 18, 2010, stating that if the Attorney General’s request were
allowed, the parties should also be given the opportunity to make submissions on
the legal repercussions of Canada’s signature of the United Nations Declaration on
the Rights of Indigenous Peoples. Copies of these letters are attached hereto as

Exhibit “R”.

48. On November 18, 2010, the Caring Society’s counsel wrote to the Tribunal
Chair to oppose the request to file further submissions. In his letter, he also
emphasized that granting the Attorney General’s request would only cause further
delays in the proceeding. He pointed out that the Tribunal’s own Practice Note
required members to issues decisions within four months of the hearing. Attached as
Exhibit “S” to my affidavit are copies of this letter as well as the Tribunal’s Practice

Note No. 1.

49. On December 1, 2010, the Chair directed the parties to file submissions on the
recent Supreme Court of Canada cases and Canada’s adoption of the United Nations
Declaration on the Rights of Indigenous Peoples. Attached as Exhibit “T” to my

affidavit is a copy of this direction.

50. On December 17, 2010, the Caring Society filed submissions in accordance with
the Tribunal’s direction. In the letter, our counsel specifically requested that the
Chair provide a firm date on which the parties can expect the decision. He again
stressed that all delays in the case contribute to First Nations children and families
being deprived of adequate and culturally relevant care. Attached as Exhibit “U” to
my affidavit is a copy of this letter, dated December 17, 2010. The Chairperson did

not acknowledge or respond to this request.

51. On February 4, 2010, Caring Society’s counsel wrote to the Tribunal to request
that the Attorney General’s motion to dismiss be determined without further delay.

The letter highlighted that since the filing of the complaint, independent provincial



bodies and coroners’ inquests from across Canada had concluded that the
continuing inequities in child welfare services were causing First Nations children
and youth Canada to be at risk. Attached as Exhibit “V” to my affidavit is a copy of
this letter. The Chairperson did not acknowledge or respond to this request. Counsel
for the Attorney General replied to this letter, stating that it did not raise any
important issues that needed to be addressed by the Tribunal. This letter is attached

to my affidavit as Exhibit “W”.

52. Amnesty International and the Canadian Human Rights Commission
subsequently wrote to the Tribunal expressing similar concerns about the delays to

the proceedings. Copies of this correspondence is attached hereto as Exhibit “X”.

Impact of the Delays

53.  As asocial worker, | find it extremely difficult to accept the delays in this case
given its direct impact on the most vulnerable children and their families in the
country. When | worked in a child protection agency, everything we did had to be in
the best interests of the child. This often meant taking urgent action either
immediately or within 24 hours of the receipt of a report. Delays in making
important decisions about a child’s life were generally seen as detrimental to the
best interests, safety and well-being of children and their families. As such, cases
involving children’s rights were often heard on an urgent basis and Courts would
convene just to hear these cases in order to avoid delays and possible harm to the

children.

54.  Itis essential to understand that the children and families at the center of this
case are at risk of maltreatment or are experiencing maltreatment. The failure to
take expeditious action compromises the best interests of children. | have never
encountered a case involving a child or children at risk that involved delays such as

the ones presented in this case.



55. In my opinion as an expert in social work and the provision of child welfare
services on reserves, a favourable resolution of this complaint will have a significant
impact on the lives of thousands of vulnerable children across Canada. This
complaint was filed four years ago and was referred to the Tribunal for adjudication
in September 2008, almost two and a half years ago. Two years in a child’s life is
significant amount of time particularly when the child is in a very vulnerable
situation. It can include some of the most special and formative periods of their
lives. Those formative years can never be restored. Further delays in the resolution

of this complaint will result in irreparable harm to children and their families.

56.  Since the hearing on the merits has been derailed, | regularly receive multiple
calls, letters and emails each week from First Nations Peoples, including parents,
social workers, directors of child welfare agencies, Elders and children in care, from
all over Canada expressing concern about the delays in these proceedings. Between
June and September of 2010, | would often point to the Tribunal’s Practice Note on
the timeline for decisions when responding to inquiries from the public as to when a
decision would be made on the Attorney General’s motion to dismiss. However, as
the Tribunal has exceeded the four month timeline by a factor of two without any
explanation, | am now unsure of how to respond to inquiries from the public as to
when a ruling will be forthcoming. As an example, during the week of February 14,
2011, | communicated with First Nations Peoples from New Brunswick, Manitoba,
Ontario, Saskatchewan and Alberta who were concerned about the delay and the
impacts that it was having on children. When | travel across the country, First
Nations, child rights experts, citizens and children and youth themselves, often raise
concerns about the delays in adjudicating this case and the impacts these delays

have on children and families.



57. Citizens of Norway House Cree Nation, Manitoba, Jordan River Anderson’s
home community, are particularly concerned about these delays. Kinisao Sipi
Minosowin, a First Nations child and family service agency in Norway House Cree
Nation, is currently providing in home supports to over 30 children in order to keep
the children in their families. The program has been very successful and the services
are ensuring the children remain with their families. Unfortunately, the Government
of Canada has advised Kinsao Sipi Minosowin that the federal government is cutting
funding for this program effective March 31, 2011 throwing these families into crisis
and placing many of these children at risk for being placed, unnecessarily into foster
care as that is the only way to pay for the children’s special needs given the poor
structure of INAC’s funding structures. Several members of the staff of the child
welfare agency in that community have conveyed to me their extreme
disappointment about the delays in this case. They have told me that by the time we

get a decision, it will likely be too late for the children community’s children.

58. First Nations Peoples across the country have told me that they are following
this case because they want to learn about Canada’s human rights system and
decide whether or not it is an effective mechanism for First Nations citizens to assert
and protect their human rights. Currently, over 7150 individuals and organizations
have formally registered to follow this case on www.fnwitness.ca. With thousands of
Canadians watching the case, it is essential that the judicial body entrusted with the
adjudication of human rights complaints, particularly complaints involving children,
properly apply the law giving due consideration to the best interests of children and

principles of neutrality, fairness and efficiency.

59. | fear that the delays in these proceedings will impact on First Nations
Peoples’ perceptions of the Canadian Human Rights system. It certainly has eroded

my faith in the Canadian Human Rights Act and the fairness of the processes before



the Human Rights Tribunal to adjudicate rights violations for children in vulnerable
situations. On numerous occasions when | have told members of the community
about the delays, they have questioned whether it is an effective means for First
Nations People to assert their right to be free from discrimination. Several people
have told me that the delays raise concerns about the fairness of the system and
they wonder if there is any use in filing future complaints. | believe that a timely
decision is necessary to ensure that First Nations peoples in Canada do not lose faith
in a system designed to protect them as members of a historically disadvantaged

group.
60. | make this affidavit in support of the Caring Society’s application
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Name of Organization that yoar Complaint is Against:
Indian and Northern Affairs Canada
Summary of Complaint:

On behalf of the Assembly of First Nations and the First Nations Child and Family
Caring Scciety of Canada, we are writing to file a complaint pursuant to the Human
Rights Act regarding the inequitable levels of child welfare funding provided to First
Nations children and families on reserve pursuant to the Indian and Northern Affairs
Canada (INAC) funding formula for First Nations child and family services known as
Directive 20-1, Chapter 5 (hereinafter called the Directive). This formula provides funds
in two primary envelopes: 1) Maintenance (costs of children in care) and 2) Operations
(personnel, office space, prevention services etc.). Maintenance is paid every time a child
comes into care whereas operations funding is paid on the basis of exceeding certain
population thresholds of status Indian children on reserve. There is also an adjustment in
the formula for remoteness. There is substantial evidence spanning over ten years that
inequitable levels of funding are contributing to the over representation of Status First
Nations children in child welfare care. Moreover, we invite your office to review the
Wen:de series of reports which identify the scope and nature of the over representation of
First Nations children in care, documents the inequality in funding, and provides a
detailed evidence-based solution to redress the inequity which is within the sole
jurisdiction of the federal government to implement. Ensuring a basic level of equitable
child welfare service for First Nations children on reserve and thus the observance of
their human rights pursuant to the Human Rights Act, the Convention on the Rights of
the Child, The Covenant on Economic, Social and Cultural Rights and the Charter of
Rights and Freedoms would represent an investment of 109 million dollars in year one of
the proposed multi-year funding formula. This cost represents less than one percent of the
current federal surplus budget estimated at over $13 billion. As the following summary
notes, the moral, economic, and social benefits of full and proper implementation of the
Wen:de report recommendations are significant.

Status Indian children are drastically over represented in child welfare care. A recent

report found that the 0.67% of all non Aboriginal children were in child welfare care as
of May of 2005 in three sample provinces as compared to 0.31% of Métis children and

10.23% of Status Indian children. Year End Data collected by INAC (2003) indicates that
9031 status Indian children on reserve' were in child welfare care at the close of that year
representing a 70% increase since 1995. Unfortunately, there is poor data on the numbers
of status First Nations children in care off reserve as provinces/territories collect child
welfare data differently but best estimates are that 30-40% of all children in care in
Canada are Aboriginal. This represents approximately 23,000- 28,000 Aboriginal
children and means that there are three times as many Aboriginal children in state care
today than there was at the height of the residential school operations in the late 1940’s.

First Nations child and family service agencies (FNCFSAs) have developed over the past
30 years to provide child welfare services to First Nations children on reserve in an effort
to stem the mass removals of First Nations children from their communities by provincial
child welfare authorities. These agencies, which have been recognized by the United
Nations Committee on the Rights of the Child, operate pursuant to provincial child
welfare statutes and are funded by INAC using the Directive 20-12. FNCFSAs have long
reported concerns about drastic under funding of child welfare services by the federal
government particularly with regards to the statutory range of services intended to keep
maltreated children safely at home known as least disruptive measures. As Directive 20~

1 included an unlimited amount of funds to place children in foster care, many First

* Typically this data does not include children in care of First Nations operating under self government

agreements
2 With the exception of First Nations child and family FNCFSAs in Ontario which are funded under a

separate funding agreement N
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Nations felt the lack of investment in least disruptive measures contributed to the over
representation of First Nations children in care. Directive 20-1 was studied in a joint
review conducted by Indian and Northern Affairs Canada (INAC) and the Assembly of
First Nations in 2000. This review, known as the Joint National Policy Review on First
Nations Child and Family Services (NPR, MacDonald $ Ladd) provides some insight
into the reasons why there has been such an increase in the numbers of Registered Indian
children entering into care . The review found that INAC provides funding for child
welfare services only to Registered Indian children who are deemed to be “eligible
children™ pursuant to the Directive. An eligible child is normally characterized as a child
of parents who are normally resident on reserve. Importantly, the preamble to the
Directive indicates that the formula is intended to ensure that First Nations children
receive a “comparable level” of service to other children in similar circumstances.
Moreover, there was no evidence that the provinces step in to top up federal child welfare
funding levels if the federal funding level is insufficient to meet statutory requirements of
provincial child welfare legislation or to ensure an equitable level of service. There were,
however, occasions where provinces provided management information or training
support but there were no cases identified where the province systematically topped up
inequitable funding levels created by Directive 20-1. Overall the Directive was found to
provide 22% less funding per child to FNCFSAs than the average province. A key area
of inadequate funding is a statutory range of services, known as least disruptive
measures, that are provided to children and youth at significant risk of child maltreatment
so that they can remain safely in their homes. First Nations agencies report that the
numbers of children in care could be reduced if adequate and sustained funding for least
disruptive measures was provided by INAC (Shangreaux, 2004). The NPR also indicates
that although child welfare costs are increasing at over 6% per year there has not been a
cost of living increase in the funding formula for FNCFSAs since 1995. Economic

analysis conducted last year indicates that the compounded inflation losses to FNCFSAs

from 1999-2005 amount to $112 million nationally.

In total, the Joint National Policy Review on First Nations Child and Family Services
included seventeen recommendations to improve the funding formula. It has been over
six years since the completion of NPR and the federal government has failed to
implement any of the recommendations which would have directly benefited First
Nations children on reserve. As INAC documents obtained through access to
information in 2002 demonstrate, the lack of action by the federal government was not
due to lack of awareness of the problem or of the solution. Documents sent between
senior INAC officials confirm the level of funding in the Directive is insufficient for
FNCFSAs to meet their statutory obligations under provincial child welfare laws —
particularly with regard to least disruptive measures resulting in higher numbers of First
Nations children entering child welfare care (INAC, 2002.)

Despite having apparently been convinced of the merits of the problem and the need for
least disruptive measures, INAC maintained that additional evidence was needed to
rectify the inequitable levels of funding documented in the NPR. Therefore, the First
Nations Child and Family Services National Advisory Committee, co-chaired by the
Assembly of First Nations and INAC, commissioned a second research project on the
Directive in September of 2004. This three part research project which was completed by
the First Nations Child and Family Caring Society of Canada in 2005 involved over 20
researchers representing some of the most respected experts from a variety of disciplines
including: economics, law, First Nations child welfare, management information systems,
community development, management and sociology. This review is documented in
three volumes: 1) Bridging Econometrics with First Nations Child and Family Service
Agency Funding 2) Wen:de: We are Coming to the Light of Day 3) Wen:de: the Journey
Continues, which are all publicly available on line at www.fncfcs.com.

Findings of the Wen:de series of reports include:

o The primary reason why First Nations children come to the attention of the child
welfare system is neglect. When researchers unpack the definition of “neglect”,
poverty, substance misuse and poor housing are the key factors contributing to the
over representation of First Nations children in substantiated child welfare cases.

» The formula drastically under funds primary, secondary and tertiary child
maltreatment intervention services, including least disruptive measures. These
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services are vital to ensuring First Nations children have the same chance to stay
safely at home with support services as other children in Canada.

¢ Additional funding is needed at all levels of FNCFSAs including governance,
administration, policy and practice in order to provide a basic level of child welfare
services equitable to those provided off reserve by the provinces.

*  Overall an additional $109 million is needed in year one to redress existing funding
shortfalls - representing approximately a 33% increase in the operations funding
(funding not directly related to children in care) currently provided pursuant to the
Directive. This represents a minimum investment to provide a basic level of
equitable services comparable to those available to other Canadians, meaning that to
provide anything short of this funding level is to perpetuate the inequity.

 Jurisdictional disputes between and amongst federal and provincial governments are a
substantial problem with 12 FNCFSAs experiencing 393 jurisdictional disputes this
past year alone. These disputes result in First Nations children on reserve being
denied or delayed receipt of services that are otherwise available to Canadian
children. Additionally, these disputes draw from already taxed FNCFSAs human
resources as FNCFSAs staff spend an average of 54 hours per incident resolving
these disputes. Jordan’s Principle, a child-first solution to resolving these disputes,
has been developed and endorsed by over 230 individuals and organizations. This
solution is cost neutral and would ensure that children’s needs are met whilst still
allowing for the resolution of the dispute.

® Agencies serving less than 1000 children (and thus receive only a portion of the
operations budget depending on populations levels) and agencies in remote
communities require upwards adjustments in the funding formula.

INAC recently announced it will provide $25 million per year in additional First Nations
child and family service funding for each of five years, which held some promise of
relieving some of the cost pressures for FNCFSAs. Unfortunately, instead of targeting
those dollars to benefit children, INAC allocated over $15 million per year to fund its
own costs arising from increased billings for children in care (due largely to lack of
investments in least disruptive measures) and to hire staff, It did allocate an additional
$8.6 million per year for inflation relief for FNCFSAs, but this represents only a small
portion of what is required to offset inflation losses. INAC has also stated that until it
completes an evaluation of maintenance funding (funds to keep children in care) to
satisfy a treasury board requirement it will not release the inflation funds for agencies.
Upon questioning, INAC audit and evaluation unit was not able to identify a standard
upon which it would evaluate the maintenance budget and was clearly not aware that
measuring outcomes in child welfare is in the very early stages of development — even in
non Aboriginal child welfare in Canada. The idea that child welfare funding to address a
glaring inequality should be held back to satisfy such a poorly supported administrative
requirement raises significant concems.

The cost of perpetuating the inequities in child welfare funding are substantial — INAC
maintenance costs for children in care continue to climb at over 11% per annum as there
are no other options provided to agencies to keep children safely at home. Additionally,
as Canada redresses the impacts of residential schools i must take steps to ensure that old
funding policies which enly supported children being removed from their homes are
addressed.

We allege that Directive 20-1 is in contravention of Article 3 of the Human Rights Act in
that Registered First Nations children and families resident on reserve are provided with
inequitable levels of child welfare services because of their race and national ethnic
origin as compared to non Aboriginal children. The discrimination is systemic and
ongoing. INAC has been aware of this problem for a number of years and was presented
with an evidence base of this discrimination in June of 2600 with the two Wen:de reports
being delivered in August and October of 2005 mpecﬁvely
ped by the-Canadian Incidence Study Report (Mesp#fiip*
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Executive Summary
First Nations Child and Family Services
National Policy Review

Introduction

We believe that the Creator has entrusted us with the sacred responsibility to raise our families.
The future of our communities lies with our children who need to be nurtured within their families
and communities (RCAP vol. 3 Chapter 2).

Traditionally the family in First Nation societies stood between the individual and the larger
society. The family helped individuals understand and respond to the expectations of the society
around them. It also helped engage individuals in constructive ways and discipline them when
they ventured off course.

Several experiences of massive loss have disrupted First Nation families and resulted in identity
problems and difficulties in functioning. In 1996, more than 10% of Aboriginal children (age 0-
14) were not living with their parents. That is 7 times more compared to non-Aboriginal
children. In 1996, three of every ten First Nation children resided in lone parent families, a rate
roughly twice that of the non-First Nation population. Four percent of First Nation children
were in the custody of Child and Family Service agencies in 1996/97. Compared to the total
number of children in Canada, First Nation children are four times more likely to die from injury.
For pre-school aged children, the rate is five times as great.

Expenditures to improve coverage and the quality of First Nation specific child welfare services
have been increased over the years to individuals ordinarily resident on-reserve and through
child-in-care costs charged back to DIAND. In 1992-93, according to RCAP, the department
allocated $159.8 million to child and family services representing 78 per cent of the welfare
services budget. Although this was a significant increase from expenditures a decade before, it
was evident the needs of First Nation families far outweighed the modest successes afforded by
the social reform of the time.

The Purpose

The purpose of this document is to provide a summary of the research that was conducted
between March 1, 1999 to March 31, 2000 under the joint management of the Department of
Indian Affairs and Northem Development (DIAND) and the Assembly of First Nations (AFN).
In parership the AFN (along with First Nations and First Nations Child Family Services
Agencies) agreed to jointly carry out with DIAND a review of its’ national policies with respect
to First Nation Child and Family Services (FNCFS). This review was undertaken consistent
with Canada'’s commitment to work with First Nations in a spirit of parmership under the
auspices of the Agenda for Action for First Nations. The intent of review was to identify




possible improvements to current policy regarding the development and operation of FNCFS
agencies that provide necessary, culturally sensitive and statutory child and family services.

Objectives Of The Study
The principal objectives of this policy review were as follows:

1) To identify and record areas of concem raised by First Nations and DIAND across
Canada including, but not limited to, those areas of concem outlined in the information
gathering plan, with respect to required changes to DIAND's national policy.

2) To prepare a Report that presents an analysis of the issues, outlines the responses of the
parties to the review of issues and makes agreed upon recommendations for changes to
DIAND's national policies. Where recommendations for changes cannot be arrived at, the
Report will outline options that are reflective of both First Nations and DIAND's

perspectives.

3) Recommend an Action Plan, which identifies concems, a plan of action to address the
concermns, as well as, time frames for action.

Globally the review undertook the analysis of four key areas: legislation and standards, agency
govemance, finding and communication issues. The work conducted on these research themes
was contracted out to technical consultants who conducted the data gathering and analysis. A
fifth consultant was commissioned as a synthesis writer for the final report, as well as, to
facilitate the final analysis of the technical reports with the National Policy Review Team to
formulate the final recommendations for the review.

Time frame For The Study

The First Nations Child and Family Services National Policy Review process began on March
1, 1999 and an interim report was provided to the Policy Review Joint Steering Committee on
September 15, 1999. The completion date for the National Policy Review was June 30, 2000,

Project Description

To address the four key issue areas that were identified, various data collection methodologies
were utilized. The first was surveys and interviews of individuals and organizations at the
DIAND regional, provincial, provincial Child and Family Service agency, FNCFS agency and
First Nation level. The second data collection methodology was a review of documents and
files which included, but were not limited to, agreements for child and family service delivery
between First Nations, provinces and/or DIAND, First Nation standards developed in the
regions, and annual reports of the FNCFS. Finally, case studies and best practices research
was conducted to identify examples of what was successfully working in the program.




The four themes are described below. A comparative analysis was conducted on various
elements on each of these themes.

Agency Governance and First Nations Child and Family Services

Practices vary considerably from agency to agency and from region to region in the manner by
which agencies organize themselves and conduct their business. Under current policy, in most
provinces agencies are incorporated under provincial legislation and that they comply with
provincial legislation and standards. Agencies are also required to provide information to
DIAND and the provinces in areas determined by agreement and policy. Within these
restrictions, however, there is considerable room for differences in the way agencies operate.
The national policy review analyzed data to identify the impacts of these variances nationally.

Legislation and Standards and First Nations Child and Family Services

The current policy Directive 20-1 requires First Nations child and family services agencies to
have delegated authority from provincial/territorial govemnments in order to receive funding from
either DIAND or provincial authoriies. The delegated authority is provided by
provincialterritorial govemments by virtue of provisions within the appropriate
provincial/territorial legislation or by agreement. Along with the legislation are a set of standards
which are developed by provincial/territorial governments to direct the manner in which the
legislation is to be administered. DIAND’s Directive 20-1 encourages the development of FN
standards to be incorporated within provincial standards. The national policy review analyzed
the impacts of the various provisions of provincial/territorial legislation and standards nationally
on the effectiveness of Directive 20-1.

Communications Issues and First Nations Child and Family Services

The policy Directive 20-1 encourages the development of culturally appropriate services to First
Nation persons. Further, the Guiding Principles of the Policy Review emphasize the need to
involve community, parents, extended family, First Nation governments and Elders in the
development and provision of service. There is also a recognition in many quarters of the need
to promote greater integration of services in the community with child and family services and to
develop a more holistic model of service delivery where possible at the community level The
policy review analyzed the various models of community involvement in service delivery
nationally of First Nations child and family service programming

Funding Issues and First Nations Child and Family Services
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Within Directive 20-1, a funding formula was developed in an effort to provide equity,
predictability and flexibility in the funding of First Nations Child and Family Services
agencies. Prior to the development of the formula, funding for agencies was inconsistent and
often inequitable. The forrnula has been in place since fiscal year 1991/92. Since its
implementation, the field of First Nations child and family services has changed dramatically with
the creation of many new agencies in various provinces. With these changes, have come
questions as to the continuing suitability of this funding methodology in light of current needs and
expectations. The funding methodology used is a key factor in an attemnpt to ensure that there
are adequate resources for agencies to fulfill heir legislative mandate and that the finding is
sufficiently flexible to allow agencies to respond to changing conditions and identified community
needs. The policy review analyzed the adequacy of resources based on national data.

The Research Process

The National Policy Review was undertaken using several mechanisms to ensure maximum
participation from all the agreed upon parties. These mechanisms included various levels of
consultation consisting of groups of individuals from the First Nation and govemment side who
constituted several years of expertise administratively and at the community level. The research .
plan for the study was developed based on seventeen issues that were identified by FNCFS

agencies, the guiding principles of the National Pohcy Review and the priorities as identified by . -

the Policy Review Project Team.
The Data Collection Process

The research projects started in December, 1999 and were completed in May 2000. Several
revisions to the reports were required to reflect as much accurate data as possible. The
observations from the reports were reviewed by the National Policy Review Project Team,
analyzed and discussed. From this data the Team, specifically, the Joint Steering Committee,
was responsible for determining the actions required based on each study observation followed
by potential recommendations for changes. Each of the research projects had varying degrees
of participation and response to surveys from FNCFS agencies, provinces and DIAND
regions. This information provided erough to facilitate discussions related to recommendation
development.

Findings

Governance

There are two kinds of agreements in place to facilitate the provision of child and family services
to First Nation children. The first is through agreements with provincial governments to set out
delegation of authority processes to First Nations agencies or representatives from the province.
The second is through funding agreements with the federal government to allow First Nations to
effectively carry out child and family services on reserve via Directive 20-1. FNCFS Agency
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responses indicated that there were three main categories within which the governing body falls.
They were: (a) Chief and Council or Chiefs of Tribal Councils; (b) Chiefs of First Nations or
Trbal Councils as Board of Directors; and (c) Board of Directors.

Ultimately all of the FNCFS Agencies identified their role and responsibility as being the
carrying out of day-to-day administration, case management and planning functions for child and
family services. The primary role of FNCFS agencies was to implement the agreements entered
into with the provincial and federal govemments.

The number of employees varied greatly between agencies although the vast majority of
employees were fill-time. The numbers of full-time employees range from a high of 72 at the

largest agency to a low of three at the smallest. The majority of the employees were case

workers, social workers or child and family services workers, who carried the caseloads of the
agencies. In those agencies with only a few employees, many of them were reported as serving

dual roles with active caseloads and managerial responsibilities. Of the agencies surveyed,

several reported that they did not receive any support to facilitate training for their employees.

Legislation and Standards

Some provincial legislation creates circumstances for the FNCFS Agencies that are inconsistent
with DIAND’s fimding policy staternent regarding the evaluation requirement. DIAND only
provides funding to new FNCFS agencies for 3 year and 6 year evaluations, however,
provincial legislation requires on-going evaluations.

Legislative authority regarding child and family services in Canada is vested with provinces and
territories. First Nations Child and Family Services agencies derive the authority for the
provision of protection and other statutory services from provincial/territorial statutes.

All provinces/territories have legislation to protect children from neglect or abuse, and to extend

. a range of services aimed at ensuring the safety and sound development of children who are at

risk. ‘Child in need of protection’ is described as being a child who meets one of the specified
conditions set out in the legislation as placing a child at risk. There is some variation in the
descriptions of these conditions, but there is an overall correspondence of meaning and intent.

Definitions of prevention services or protection services could not be found in the legislation or
standards of any province/territory. Neither DIAND nor provincial/territorial program standards
provide a definition of maintenance. All provinces/territories do, however, provide extensive lists
of items that are provided to, or in behalf of, children in care. The range of items varies
considerably by province.

The data indicated that generally there were limited institutional facilities available to FNCFS
agencies. This made out-of-province placements necessary.




First Nations have to comply with the same administrative burden created by change in
provincial legislation but have not received any increased resources from DIAND to meet those
responsibilities. This contradicts the principle of Directive 20-1, especially since DIAND is
committed to the expansion of services on rcserve to a level comparable to the services
provided off reserve in similar circumstances.

Not all agreements provide for the development and implementation of First Nation standards
for the delivery of services. Funding is not adequate to enable FNCFS agencies to meet
expanded responsibilities under the 1996 Act. The agreements are substantially, but not entirely,
in accord with the directive.

Directive 20-1 requires that FNCFS agencies, or their governing bodies, enter into agreements
with provinces that provide for the delegation of statutory powers and duties to the agencies.
This is also required for the exercise of those powers and duties in accordance with provincial
service standards or for First Nation standards established and adopted with the concurrence of
the province, '

In nearly all cases it is noted there is no formal mechanism in place resulting in informal methods
being deployed to address various dispute mechanisms.

Communications

The objective of the data collection was to determine the impact of Policy Directive 20-1 on
communications and how agencies encourage the development of culturally appropriate
services. The instrument probed the role of community members, parents and extended family,
First Nations govemments, Tribal Councils and of Elders in the development and delivery of
FNCEFS services.

On a national basis, the most common ways for community members to participate in the
development of FNCFS programs and services were reported as: direct contact with the
agency, public meetings, committee and volunteer work.

Promoting community involvement and an understanding of the programs was reported by 48
percent of the agencies as a challenge. Lack of resources and training was cited by 20 percent
of all agencies.

Health services predominated with 60 percent of all the agencies indicating some form of
communication. Police services followed with 32 percent of all agencies indicating regular
contact. Schools, alcohol and drug agencies, and social agencies were each identified by 28
percent, 26 percent, and 24 percent of all FNCFS agencies respectively.
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Communication and collaboration were generaily not formalized among FNCFS agencies and
did not show a consistent pattern across the country. Communications with other service
providers tend to be direct and personal either face-to- face or by phone or fax.

With respect to relationships and communications with the federal government (DIAND) the
most commonly addressed topics were either funding issues or program and management
issues. This differs from the topics commonly communicated with the provincial government,
which showed greater emphasis on policy and legislative issues. Sixty-six percent of all agencies
identified funding as the topic most commonly addressed with the federal government .

Overall, Policy Directive 20-1 was reported as having a negative impact on communications.
The policy is viewed as rigid and unilateral with little room for FNCFS input in the
interpretation, or allocation of funds. FNCFS agencies noted that funding inevitably affected
communications.

Funding

FNCFS Agencies are expected through their delegation of authority from the provinces, the
expectations of their communities and by DIAND, to provide a comparable range of services
on reserve with the funding they receive through Directive 20-1. The formula, however,
provides the same level of funding to agencies regardless of how broad, intense or costly, the
range of services is.

The reimbursement method of funding maintenance was intended by DIAND as a means of
protecting agencies from the consequences of unexpected increases in maintenance costs.
Maintenance is not defined in Directive 20-1. The evaluation conducted by DIAND in 1995
concluded that the definition of maintenance should be clarified. There have been no national
changes made to the definition since that recommendation was made.

FNCFS agencies, regions and provinces, all reported that the phasing-in of operational funding
did not reflect reality. In reality, agencies are expected to deliver the full range of services as
soon as the agency begins operations. Consequently, the reduced funding in the early years of
operations for agencies seriously limits their capacity to deliver the services expected of them.
There was consensus among agencies, regions, and provinces that the concept of phasmg-
should be considered for termination.

The major advantage of block funding for the FNCFS agencies is the increased ability to
establish their own program and administrative priorities. There are several disadvantages of
block funding from an FNCFS agency perspective. Agreements lack specific criteria by which
the funding can be adjusted during the term of the agreement, and similarly they lack criteria that
can be used to determine the starting budget base for a subsequent multi-year term. Currently
there are several regional pilot projects under way. Further research should be undertaken to
assess the merits of these pilot projects.

13
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There is a continuing steep growth in annual spending which will see total maintenance
expenditures doubling well before the end of the decade if no changes are made to the policy.
There is no adjustment in the formula for cost sensitive items, increases in volume of children in
care or new programs introduced by the provinces

The most contentious issue for FNCFS agencies is the definition and the method of funding
maintenance costs. One solution would be to define maintenance and its corresponding funding
method which could be directly linked to provincial legislation, policies and practice standards.

The policy when implemented deviates considerably from region to region. This deviation
occurs to allow for circumstances that were established prior to the implementation of the
directive, to align the directive to match provincial legislation, policy and practices, and to fill
definitional vacuums. This phenomenon is not necessarily formally approved by DIAND. It is
also not equitably or consistently applied. Furthermore, it is not necessarily consistent with the
intent of the policy, nor does it always support sound social work practice.

There are no routine price adjustments incorporated in the operations formula. There appears
to have been no price adjustments to the formula since the 1994/95 fiscal year.
FNCEFS agencies indicated that they all thought that an adjustment for remoteness was

necessary.

DIAND has been limited to 2% budgetary increases for the department while expenditures for
FNCFS agencies have been rising annually at an average rate of 6.2%. The average per capita
per child in care expenditure of the DIAND fimded system is 22% lower than the average of the
selected provinces.

There appears to be consistency across the country in the application of the formula for
operations and the reporting requirements of the CFAs, Directive 20- 1, and the First Nations
National Reporting Guide. There is considerable variance in the definition of maintenance from
region to region.

The formula does not provide a realistic amount of per organization fimding for agencies serving
small on-reserve populations. To agencies serving an on-reserve 0-18 population of less than
801, and particularly those that are serving even smaller populations, the formula did not
provide realistic administration support,

Agencies have suggested that some form of tribunal would be helpful in resolving financial
responsibility in some of the more complex case transfers.

The impact of the operations formula on agency ability to deliver a range of services is

compounded by agency size and remoteness. The smaller the agency, the more difficult it is to
have the staff size, or level of expertise to provide a full range of services
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Directive 20-1 does not clearly address how FNCFS agencies are supposed to cope with poor
social conditions in communities which most significantly contribute to the high demand for
services.

Recommendations

The findings of the National Policy Review resulted in 17 final recommendations related to the
four themes of the study: governance, legislation and standards, communications and funding.
The review was based on the following principles:

L

3.

7

9.

The objective of the FNCFS Agencies is to protect and defend the well being of
children, in particular, the protection of children from abuse and neglect.

The involvement of community, parents, and extended family is a corner stone of
effective and culturally sensitive, Child and Family Service delivery.

The well being of children is the primary responsibility and obligation of the
parents, the extended family and the community.

First Nations have an interest in the well being of all of their band members,
regardless of where they live.

FNCFS programs should be based on First Nation values, customs, traditions,
culture and governance.

FNCFS programs should be responsive to community needs and realities.

The Agencies through its financial and program administration shall be
accountable to members of the First Nation(s), First Nation’s leadership, and,
when appropriate, the provincial and federal governments.

FNCFS agencies should have access to effective First Nation models for design
and delivery of Child and Family Services and mechanisms for sharing
information on effective practices.

This review process will in no way reduce current funding level or numbers of
arrangements for First Nations Child and Family Services Agencies.

The recommendations of this policy review are as follows:

la.

The Joint Steering Committee of the National Policy Review recognizes that Directive
20-1 is based on a philosophy of delegated authority. The new policy or Directive must
be supportive of the goal of First Nations to assume full
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1b.

jurisdiction over child welfare. The principles and goals of the new policy must enable
self-governance and support First Nation leadership to that end consistent with the
current policy of the Government of Canada as articulated in Gathering Strength.

The new policy or directive must support the govemance mechanisms of First
Nations and local agencies. Primary accountability back to comrmunity and local
leadership must be recognized and supported by the policy.

The Joint Steering Committee recognizes the need for a national process to support
First Nation agencies and practitioners in delivery of services through various measures
including best practices.

A national framework is required that will be sensitive to the variations that exist
regionally in relation to legislation and standards. Tripartite tables conmsisting of
representatives from First Nations, DIAND and the provinces/territories are required to
identify issues and solutions that fit the needs of each province/territory. Some of the
issues that will need to be addressed by these regional tables consist of (but are not
limited to) the following:

a) definitions of maintenance -

b) identification of essential statutory services and mechanisms for funding services

¢) definitions of target populations (as well as, the roles of federal/provincial/territorial
govemments related to provision of services)

d) adjustment factors for new provincial programs and services — processes for
FNCFS agencies to adjust and accommedate the impacts of changes in programs
and services

e) definition of special needs child

f) dispute mechanisms to address non-billable children in care

g) definition of range of services

h) definition of financial audit and compliance comparability/reciprocity between
provincial and First Nation accreditation and qualifications requirements of staff
(e.g. licensing criteria)

- DIAND, Health Canada, the provinces/territories and First Nation agencies must give

priority to clarifying jurisdiction and resourcing issues related to responsibility for
programming and finding for children with complex needs such as handicapped
children, children with emotional and/or medical needs. Services provided to these
children must incorporate the importance of cultural heritage and identity.

A national framework is needed that includes fundamental principles of supporting

16




FNCFS agencies that is sensitive to provincial/territorial variances and has mechanisms
to ensure communication, accountability and dispute resolution mechanisms. This will
include evaluation of the roles and capacity of all parties.

The finding formula inherent in Directive 20-1 is not flexible and is outdated. A
methodology for funding operations must be investigated. Any new methodology should
consider factors such as work load/case load analysis, national demographics and the
impact on large and small agencies, and economy of scale. Some of the issues a new
formula must address are:

a) Gaps in the operations formula. A clear definition is required.

b) Adjustments for remoteness

¢) Establishment of national standards

d) Establishment of an average cost per caseload

e) Establishment of caseload/workload measurement models

f) Ways of funding a full sexrvice model of FNCFS

2 The issue of liability

h) Exploration of start up developmental costs

) Develop and maintain information systems and technological capacity.

The Joint Steering committee found that the funding formula does not provide adequate
resources to allow RNCFS agencies to do legislated/targeted prevention, alternative
programs and least disruptive/intrusive measures for children at risk. It is recommended
that DINAD seek funding to support such programming as part of agency funding.

DIAND must pursue the recessary authorities to enable FNCFS agencies to enter into
multi-year agreements or block funding as an option to contribution funding to further
enhance the ability of First Nation's to deliver programs that are geared to maintaining
children within their families, communities and reuniting those children-in-care with their
families. This requires the development of a methodology for establishing funding levels
for block funding arrangements that encompass:

a) a methodology and authority for second generation agreements
b) multi-year authorities for these programs with a criteria for measurement of success
- (DIAND) may need to go to Cabinet to get authority for this.

An “exceptional circumstances” funding methodology is required to respond to First
Nation communities in crisis where large numbers of children are at risk, Best practices
must be the basis of the development of this methodology.

A management information system must be developed and fiunded for First Nations in

order to ensure the establishment of consistent, reliable data collection, analysis and
reporting procedures amongst all parties (First Nation’s, regions, provinces/territories
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10.

1.

13.

14.

15.

16.

17.

and headquarters).

Funding is required to assist First Nations Child and Family Service Agencies in the
development of their computerization ability in terms of capacity, hardware and
software.

Funding is required for ongoing evaluation based on a national framework with a

" national guideline to be developed.

DIAND and First Nations need to identify capital requirements for FNCFS agencies
with a goal to develop a creative approach to finance First Nation child and family
facilities that will enhance holistic service delivery at the community level.

Funding is required for ongoing standards development that will allow FNCFS agencies
to address change over time.

Priority consideration should be given to reinstating annual cost of living adjustments as
soon as possible. Consideration should also be given to address the fact that there has
not been an increase in cost of living since 1995-96.

Phased in funding is a problem in the formula and should be based on the level of
delegation from the province.

An immediate tripartite review (Canada, Ontario and Ontario First Nations) be
undertaken in Ontario due to the implications of the 1965 Indian Welfare
agreement, current changes to the funding formula and the Ontario Child Welfare
Reform.

Conclusion

A new policy to replace current Directive 20-1 (Chapter 5) must be developed in a joint
process that includes all stakeholders and ensures funding support for that process to the
following action plan.




ACTION PLAN
Step One:  Consultation and Ratification Process

e Delivery of report to AFN National Chief and DIAND Minister (June 30, 2000)

¢ Distribution of Report to FNCFS Agencies, First Nations, Health Canada, HRDC,
DIAND regions and all provinces and territories (July 2000- August 2000)

o Presentations to; AFN National Chief, DIAND Minister, AFN Confederacy Meeting,
Provincial Directors of Child Welfare and National First Nations ICFS Conference in
Saskatchewan (August 2000-October 2000)

Step Two:  Implementation Phase

a. Maintaining the Partnership

o Establish interim national joint committee to oversee ratification plan and to develop work
plan, including identification of resources for development of new finding policy (naming
delegates: June 30, 2000)

e Develop plan of action for recommendations assigned a short term implementation date by
interim national joint committee (Juty 2000)

o Complete detailed work plan, to include terms of reference for national table and provincial
tables, deliverables, time frames and required resources (September 2000)

b. Research and Data Collection
o Identify areas for additional research arising from National Policy Review
¢ Review and develop work plan to conduct further research

o Incorporate into detailed work plan (all by September 2000, prior to AFN Confederacy
Meeting)
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CHAPTER ONE
FIRST NATIONS CHILD AND FAMILY SERVICES
NATIONAL POLICY REVIEW

BACKGROUND

Children hold a special place in Aboriginal and First Nation cuitures. They bring a purity of
vision to the world that can teach their Elders. They camy within them the gifts that manifest
themselves as they become teachers, mothers, hunters, councillors, artisans and visionaries.
They renew the strength of the family, clan and village and make the Elders young again with
their joyful presence. (RCAP Vol. 3 Chp. 2)

Since the early 1980’s the Department of Indian Affairs and Northen Development, First
Nations and provincial govemnments have negotiated various types of agreements to provide
First Nation managed child and family services to First Nation commumities across Canada. The
demand for these services has grown significantly over the decades and costs have nearly tripled
since then. In 1991 a Directive was issued by DIAND when Cabinet approved a new policy
and management framework for an on-reserve First Nation Child and Family Service Program.
Directive 20- | was the DIAND document that implemented this Cabinet decision. In December
1992 the child population was 135,635. On March 1994 the number of children in-care was
4,763 for which the federal government had funding responsibility.

Directive 20-1 states the department’s policy regarding the administration of the First Nations
Child and Family Services Program. The authority for the directive was a follow-up to the
Cabinet Decision of July 27, 1989 and was issued under the authority of the Assistant Deputy
Minister of Corporate Services. The directive applies to all employees both at headquarters
and in the regions, in the carrying out of the department’s functions in regard to the finding and
support of children and family services on reserves.

The stated principles of Directive 20-1 are as follows:

1. The department is committed to the expansion of First Nations Child and Family
Services on reserve to a level comparable to the services provided off reserve in
similar circumstances. This commitment is independent of and without prejudice to

any related right which may or many not exist under treaties.

2. The department will support the creation of Indian designed, controlled and managed
services.
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3. The department will support the development of Indian standards for those services,
and will work with Indian organizations to encourage their adoption by
provinces/territory.

4. The expansion of First Nations Child and Family Services (FNCFS) will be gradual
as funds become available and First Nations are prepared to negotiate the
establishment of new services or the take over of existing services.

S. Provincial child and family services legislation is applicable on reserves and will form
the basis for this expansion. It is the intention of the department to include the
provinces in the process and as party lo agreements.

From a First Nation and FNCFS Agencies’ perspective Directive 20-1 is restrictive and limits
First Nation aspirations, positions and intents with respect to the development and delivery of
services; specifically those that are First Nations defined and operated community base Child
and Family Services. As a result of these concerns a Joint Review Process was designed to
develop recommendations for the Minister of DIAND on changes needed to the current policy
governing the FNCFS program. A proposed Action Plan for the implementation of the
recommendations were developed and form a major part of this report.

PURPOSE

The purpose of this document is to provide a summary of the research that was conducted
between March 1, 1999 to March 31, 2000 under the joint management of the Department of
Indian Affairs and Northern Development (DIAND) and the Assembly of First Nations (AFN).
In partnership the AFN (along with First Nations and First Nations Child Family Services
Agencies) agreed to jointly carry out with DIAND a review of its’ national policies with respect
to First Nation Child and Family Services (FNCFS). This review was undertaken consistent
with Canada’s commitment to work with First Nations in a spirit of partnership under the
auspices of the Agenda for Action for First Nations. The intent of review was to identify
possible improvements to current policy regarding the development and operation of FNCFS
agencies that provide necessary, culturally sensitive and statutory child and family services.

OBJECTIVES OF THE STUDY
The principal objectives of this study were as follows:
1) To identify and record areas of concem raised by First Nations and DIAND across

Canada including, but not limited to, those areas of concem outlined in the information
gathering plan, with respect to required changes to DIAND!'s national policy.
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2) To prepare a Report that presents an analysis of the issues, outlines the responses of the
parties to the review of issues and makes agreed upon recommendations for changes to
DIAND's national policies. Where recommendations for changes cannot be arrived at, the
Report will outline options that are reflective of both First Nations and DIAND's
perspectives.

3) Recommend an Action Plan, which identifies concerns, a plan of action to address the
concems, as well as, time frames for action.

Globally the review undertook the analysis of four key areas: legislation and standards, agency
governance, funding and communication issues. These themes guided the research which is
summarized herein. The work conducted on these research themes was contracted out to
technical consultants who conducted the data gathering and analysis. They were Keystone
Consulting Services (legislation and standards), Blue Hills (MTC) Inc. (funding), Poirier
Communications (communications) and Helen Semaganis (agency govemance). A fifth
consultant, Katenies Research and Management Services (Dr. Rose-Alma J. McDonald), was
commissionied as a synthesis writer for the final report, as well as, to facilitate the final analysis
of the technical reports with the National Policy Review Team to formulate the final
recommendations for the review.

TIMEFRAME FOR THE STUDY

The First Nations Child and Family Services National Policy Review process began on March
1, 1999 and an interim report was provided to the Policy Review Joint Steering Committee on
September 15, 1999. The purpose of this report was to indicate the status of the review and
projected completion time. The completion date for the National Policy Review was originally
March 31, 2000 and later extended to June 30, 2000.

PROJECT DESCRIPTION

To address the four key issue areas that were identified various data collection methodologies
were utilized. The first was surveys and interviews of individuals and organizations at the
DIAND regional, provincial, provincial Child and Family Service agency, FNCFS agency and
First Nation level. The second data collection methodology was a review of documents and
files which included, but were not limited to, agreements for child and family service delivery
between First Nations, provinces and/or DIAND, First Nation standards developed in the
regions, and annual reports of the FNCFS. Finally, case studies and best practices research
was conducted to identify examples of what was succ&ssﬁxlly working in the program, however,
needs to be conducted in this area.

The four themes are described below. A comparative analysis was conducted @ various
elements on each of these themes.




Agency Governance and First Nations Child and Family Services

Practices vary considerably from agency to agency and from region to region in the manner by
which agencies organize themselves and conduct their business.

Under current policy, it is required that agencies in some regions be incorporated under
provincial legisiation and that they comply with provincial legislation and standards. Agencies
are also required to provide information to DIAND and the provinces in areas determined by
agreement and policy.

Within these restrictions, however, there is considerable room for differences in the way
agencies operate.

Legislation and Standards and First Nations Child and Family Services

The current policy Directive 20-1 requires First Nations child and family services agencies to
have delegated authority from provincial/territorial governments in order to receive finding from
either DIAND or provincial authorities.  The delegated authority is provided by
provincialterritorial = governments by virtue of provisions within the appropriate
provincial/territorial legislation or by agreement.

Along with the legislation are a set of standards which are developed by provincial/territorial
govemnments to direct the manner in which the legislation is to be administered DIAND’s
Directive 20-1 encourages the development of FN standards to be incorporated within
provincial standards.

Communications Issues and First Nations Child and Family Services

The policy Directive 20-1 encourages the development of culturally appropriate and culturally
sensitive services to FN persons. Further, the Guiding Principles of the Policy Review
emphasize the need to involve community, parents, extended family, First Nation governments
and Elders in the development and provision of service.

There is also a recognition in many quarters of the need to promote greater integration of
services in the community with child and family services and to develop a more holistic model of
service delivery where possible and appropriate at the community level.

Funding Issues and First Nations Child and Family Services

Within Directive 20-1, a funding formula was developed in an effort to provide Equity,
predictability and flexibility in the funding of First Nations Child and Family Services agencies.

23

.

B |

.

B

B |

3

Y

. |

-1

B |

B |

3

i B

o

B |

P B |

1



Prior to the development of the formula, funding for agencies was inconsistent and often
inequitable.

The formula has been in place since its implementation in fiscal year 1991/92. Since its
implementation, the field of First Nations child and family services has changed dramatically with
the creation of many new agencies in various provinces. With these changes, have come
questions as to the continuing suitability of this funding methodology in light of current needs and
expectations. :

The funding methodology used is a key factor in an attempt to ensure that there are adequate
resources for agencies to fulfill their legislative mandate and that the funding is sufficiently flexible
to allow agencies to respond to changing conditions and identified community needs.

Four technical reports were produced and summarize in detait the comparative data under these
themes. This report is a summary of these data.

HISTORY OF DIRECTIVE 20-1

There is no federal child welfare legislation. The federal govemment, therefore, entered into
agreements with the provinces to deliver child welfare services on reserve. DIAND reimbursed
the provinces for services based on billing agreements between the two parties for the full cost
of services. Minimal services, however, were provided by the provinces to First Nation
children and families.

In the 1970’s and early 1980°s First Nation concerns over the lack of appropriate services
provided by the provinces and the alarming numbers of First Nations children being removed
from their communities started a move toward First Nation take over of these services. “Ad
hoc” amangements resulted with the First Nations who wanted to take over services.
Authorities, however, were not clear and funding was inconsistent.

In 1986 DIAND put a moratorium on ad hoc arrangements. No new agencies were developed
in First Nation communities during this moratorium period. It was agreed however, that the ad
hoc arrangements that were already in place would continue.

In 1989 DIAND started the development of the Directive 20-1 which was put into place in an
attempt to provide equity, comparability and flexibility in funding agencies. Two components to
the financing of FNCFS resulted. The first was operations costs, which were funded by a
formula specified in the 1991 Directive. The second was maintenance costs, which were
reimbursed according to actual in-care expenditures. The principles underlying the regime were:

Equity amongst the FNCFS organizations, which will be funded on the same
basis across Canada;

24




Comparability between the child and family services provided to First Nation
residents on-reserve and the services provided to non-First Nation individuals
in comparable communities, so there is access to the same level of services;

Flexibility so that FNCFS organizations can plan their services and set their
own priorities based on community needs.

A presentation was made to agencies and provincial government following the Cabinet decision
to implement the policy.

In 1991 Directive 20-1 was implemented and new agencies were funded as per the formula.
Under the Directive agencies had to be provincially mandated, were federally fimded and
services had to be First Nation delivered. The impact of the directive on pre-directive agencies
were two fold. First, agencies funded at a level below the formula received increased funding
upon implementation of the policy. Second, agencies funded at a level above the formula did not
receive additional funding, however, their funding levels remained the same until they fell in line
with the formula over time.

By 1998 DIAND records show that 91 full service agencies were in operation. Fourteen new
agencies were in the developmental stages and over 70% of the on-reserve population was
serviced. The total First Nation agency expenditures for 1997/98 were $195,338,000.00.

Table 1.1
Number of Agencies, First Nations Serviced and Pilot Projects by Province
as of 1998 (based on DIAND statistics)

Province Number of Agencies Number of First Number of Pilat
Nations Served Projects
British Columbia 16 97 2
Alberta 15 34 3
Saskatchewan 15 33 2
Manitoba 9 61 3
Ontario 5 58 1
Quebec 18 27 1
New Brunswick 11 15 1
Nova Scotia 1 13 0
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Prince Edward Island 0 0 0

Newfoundland 1 1 0
Total 91 359 13
GUIDING PRINCIPLES

There has been incremental increases up until 1995-96 resulting in a total increase of 11% over
that period of time. Budgets are only adjusted based on population counts as per DIAND

records. Directive 20-1 does not allow for any on-going increments to compensate for cost of
living increases.

Since 1991 DIAND has conducted two intemnal reviews of the Directive. These reviews
consisted of a comparative analysis of provincially funded child welfare services to federally
funded child welfare agencies and concluded that First Nations agencies received significantly
more funding than their provincial counterparts. First Nations agencies across the country
argued that these reviews did not adequately reflect the real circumstances of FNCFS agencies.

DIAND subsequently agreed to conduct this National Policy Review in 1998. It took
approximately one year from that date to negotiate the Terms of Reference for the Review.
Discussions resulted in a process which would include equal representation from both DIAND,
First Nations Child Welfare Agencies and the Assembly of First Nations, who would
coordinate the process. It was agreed to insure maximum input into the process that each region
would appoint a First Nations and DIAND representative to the various committees.

Nine guiding principles for the provision of First Nations Child and Family services in Canada
also resuited from the year of deliberations and are a major piece of the Terms of Reference.
They constitute the philosophy behind the program, this Review and the long-term goal for
services after this Review is completed. They are as follows:

1. The objective of the FNCFS Agencies is to protect and defend the well being of
children, in particular, the protection of children from abuse and neglect.

2. The involvement of community, parents, and extended family is a corner stone
of effective and culturally sensitive, Child and Family Service delivery.

3. The well being of children is the primary responsibility and obligation of the
parents, the extended family and the community.

4. First Nations have an interest in the well being of all of their band members,
regardless of where they live.




5. FNCFS programs should be based on First Nation values, customs, traditions,
culture and governance. '

6. FNCFS programs should be responsive to community needs and realities.

7. The Agencies through its financial and program administration shall be
accountable to members of the First Nation(s), First Nation’s leadership, and,
when appropriate, the provincial and federal governments.

8. FNCFS agencies should have access to effective First Nation models for design
and delivery of Child and Family Services and mechanisms for sharing
information on effective practices.

9. This review process will in no way reduce current funding level or numbers of
arrangements for First Nations Child and Family Services Agencies.

THE RESEARCH PROCESS

The National Policy Review was undertaken using several mechanisms to ensure maximum
participation from all the agreed upon parties. These mechanisms included various levels of
consultation consisting of groups of individuals from the First Nation and government side who
constituted several years of expertise administratively and at the community level. A research
plan for the study was developed based on seventeen issues that were identified by FNCFS
agencies, the guiding principles of the National Policy Review and the priorities as identified by
the Policy Review Group.

The draft research plan was sent out to all agencies for review and feedback and was reviewed
by the Policy Review Group and the Joint Steering Committee. The draft plan was revised to
accommodate suggested additions from both DIAND and First Nations representatives.

The research plan resulted in four main research components and consultants were recruited to
conduct the survey, provide an analysis of information collected and provide observations from
the findings. The intent of the research projects was to provide the Joint Steering Committee
with information to guide their discussions on potential recommendations for changes to the
Directive.

The oversight groups consisted of the following:

An oversight Joint Steering Committee (JSC) was developed composed of (2) Co-Chairs,
eight (8) representatives of DIAND and eight (8) Agency Directors. Their role was to direct the
over all work of the project, provide final approval of work plans and approval of the final

report to the Minister/AFN National Chief. Their role was also to ensure that the completion of
the Policy Review was timely. :
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The Project Management Team (PMT) was comprised of representatives of DIAND, the
AFN and FNCFS Agencies. The PMT was Co-Chaired by the DIAND Director General of
Leamning, Employment and Economic Participation and the AFN Director of Social
Development and consisted of three permanent members, 1 DIAND coordinator, 1 Agency

Director and 1 AFN coordinator. The PMT also included support as needed from the DIAND

regions, Finance Branch and FNCFS agencies. The Project Management Team was
responsible for the design of the Policy Review objectives, oversight of the research activities
and design and implementation of the consultation processes with First Nations organizations,
DIAND regions and headquarters groups and provincial/territorial officials. The Team also

oversaw the analysis of information gathered and preparation of reports to the Joint Steering

Comumittee.

The Policy Review Group (PRG) was Co-Chaired by the DIAND and AFN project
coordinators. The Policy Review Group consisted of 20 permanent members of whom 10 were
FNCFS agency directors and 10 were DIAND representatives. The Policy Review Group
provided advice on the development of the research plan, literature review, initial survey
questionnaires, analysis of findings and initial recommendations and action plan.

The Consultant(s) assisted the Project Management Team, the Joint Steering Committee
and Policy Review Group to carry out the research and/or consuitation as required as part of
the National Policy Review process. The process for identifying and engaging consultants was
determined by the JSC upon recommendation(s) from the Project Management Team.

A National Political Forum was identified by the AFN Executive Committee, for the purpose
of sharing the National Policy Review Final Report for ratification by the Chiefs in Assembly.
This forum was designed to ensure the sharing of information nationally with First Nations who
may wish to participate in or contribute to the study. The forum also ensured that
provincialterritorial organizations contributed to the political analysis and were kept abreast of
the issues related to the FNCFS and broader reform issues. Finally, the forum facilitated in a
formal way the information sharing opportunities.

Specific issues to be included in the National Policy Review were as follows:

1. Sufficiency of Current DIAND Funding levels — Whether or not DIAND’s fimding of
FNCFS agencies is sufficient to enable the Agencies to deliver Child and Family Services
on-reserve at a level comparable to Child and Family Services provided to nearby off-
reserve communities of similar size and circumstances.

2. Definition of Maintenance - A review regarding the definition of Maintenance.




3. Definition of Operations — A review regarding the definition of Operations

4, A review of the developmental stages: of First Nations Child and Family Services
Agengcies.

5. Phase in of Operations Funding for New Agencies- does the current policy constitute
the most effective and efficient method of funding new FNCFS agencies?

6. Review Canada’s Information Exchange Requirements -what is Canada’s
commitment for sharing the results of its pilots, evaluations, and the wide range of
information available to DIAND, which could be of assistance to FNCFS Agencies for
planning, start-up, and operations.

7. Review Canada’s Reporting Requirements - in the context of DIAND’s commitment
to ensure that reporting requirements are as minimal as possible in the context of
accountability for funding, reporting of results and compliance.

8. Different types of Funding Arrangements — what are DIAND’s funding arrangements
including potential new arrangements in the FNCFS area to determine the range of, and the
suitability of DIAND’s funding arrangements for FNCFS Agencies.

9. Dispute Resolution Mechanisms- Are existing dispute resolution mechanisms effective,
or do they require change?

10. Remedial Action — Are there altemnate remedial action procedures that can be taken when
Agencies experience operating difficulties?

11. Termination — what is the policy regarding termination given Canada’s commitment to
work with First Nations in a spirit of partnership

12. Funding for Unforeseen Events — what is Canada’s policy regarding FNCFS funding for
unforeseen events?

13. Eligibility — what is Canada’s policy regarding the definition of “Indian Resident on
Reserve” in the context of eligibility for FNCFS services.

14. Case Management — what are DIAND practices in reference to current policy (i.e. no
DIAND involvement in case management)?

15. Non-Insured Health Benefits — what is the policy regarding how, and to what extent
these costs will be covered by Canada? '

16.Provincial/First Nation/Federal Agreements — what is DIAND’s policy concerning
agreements that have been entered into between Canadian govemments and First Nations.

29

|

S R |

-

i |

|

713

3

N |

R



17.Children with Complex Medical Needs -- to what extent are these costs covered by the
First Nation Child and Family Services program.

THE DATA COLLECTION PROCESS

The research projects started in December, 1999 and were completed in May 2000. Several
revisions to the reports were required to reflect as much accurate data as possible. The
observations from the reports were reviewed by the Joint Steering Committee, analyzed and
discussed. From this data the Joint Steering Committee was responsible for determining the
actions required based on each study observation followed by potential recommendations for
changes. Each of the research projects had varying degrees of participation and response to
surveys from FNCFS agencies, provinces and DIAND regions. This information provided
enough to facilitate discussions related to recommendation development.

The Project Management Team had a total of 10 meeting days in between Policy Review
Group and Joint Steering Committee meetings. These meetings consisted of conference calls

-and various sessions in Ottawa.

The Policy Review Group had a total of 7 meetings. They identified priorities, reviewed the draft
research plan, reviewed the Terms of Reference for contractors, made recommendations to the
Joint Steering Committee on the research plan and research reports. The Joint Steering
Committee met for a total of 14 days on 7 different occasions in various sites across the

country.

To ensure First Nation Agency participation throughout the process of the review, letters were
sent to all agencies early in the project with copies of the draft research plan and terms of
reference for contractors to solicit their feedback. For those agencies who responded their
comments/recommendations were incorporated into the final research plan. A second letter was
sent to all agencies with copies of the amended research plan and the contractors who were
recruited for the four research projects were introduced. Agencies were advised in this letter
that the contractors would be contacting them for information as part of their data gathering
responsibility.

All four contractors contacted agencies as required in their respective contracts. The Funding
and Communications project consultants sent survey instruments to all FNCFS agencies across
the country. The Legislation project consultant did a review of the legislation and standards
from each province and contacted various agencies that had developed First Nation standards.
The Governance project consultant collected data from a small sample of agencies due to very
tight time restrictions. Survey instruments were mailed or faxed out to agencies by the consultant
which was then followed up by telephone interviews. Site visits to agency directors also took
place as part of some of the project activities and other agencies participated by submitting
completed surveys to the contractors via such mechanisms as e-mail and/or fax.
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Although the completion date for the National Policy Review was originally set for March 31,
2000 DIAND agreed to extend the review to June 30, 2000. This extension however did not
reflect an expansion to the budget.
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CHAPTER TWO
FIRST NATIONS CHILD AND FAMILY SERVICES
THE CONTEXT

Overview

We believe that the Creator has entrusted us with the sacred responsibility to raise our families,
The future of our communities lies with our children who need to be nurtured within their families
and communities (RCAP vol. 3 Chapter 2).

Traditionally the family in First Nation societies stood between the individual and the larger
society. The family helped individuals understand and respond to the expectations of the society
around them. It also helped engage individuals in constructive ways and discipline them when
they ventured off course.

In urban society social institutions lave been created that play the same mediating roles that
families traditionally fuifilled in Aboriginal society. In nom-First Nation urban settings
neighborhoods, schools, unions, churches and voluntary associations fulfill the role of
socialization and mediation that up to recently was traditionally done within the setting of our
own communities,

According to the Royal Commission on Aboriginal Peoples, First Nation peoples have
undergone all the stresses that any hunter-gatherer or agricultural institition undergoes
as it is plunged into an urbanized, specialized, industrial or post industrial world, There
are huge demands on one’s adaptability. In addition to this phenomenon First Nations
have been subjected to disruption and loss through colonization and instigation from the
dominant powers of Canada

Several experiences of massive loss have disrupted First Nation families and resulted in identity
probiems and difficulties in functioning (RCAP). First was the historical experience of
residential schooling, which resulted in children being removed from their families at very early
ages for months and years at a time. Loss of language and rejection of traditional ways resulted
and many children were lost through exposure to disease or never even lived to benefit from the
education they received. -

A second experience of loss was to children whose parents relinquished their responsibility to
interpret the world for them. This was where schools taught First Nation children Euro-
Canadian philosophy and First Nation competence was devalued. In this situation the world
was interpreted by two institutions: school and family. This resulted in confusion as contradictory
messages were received. Removal from family and community during the residential school
period resulted in children receiving destructive experiences and devaluation of culture, which
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was continued and passed on by some survivors. These experiences included emotional,
physical and sexual abuses. Coping mechanisms such as addictions were also passed on to the
survivors of the residential school era. These effects were experienced by whole communities,
not in one region, but to a large degree nationally.

The third situation where children suffered identity confusion was when their parents were
insecure in who they were, what their responsibilities were and how they should fulfil them. Lack
of confidence and life skills stemming from the boarding school experience had devastating

effects. As well repeated experiences of failure in colonial school environments where demands

were foreign and unfamiliar effected First Nation children and parents’ identities. This brought
thousands of First Nation children into foster care and adoption in non-native settings. This
impact has spanned generations.

The final situation putting stress on families and children was migration outside the close knit
communities of reserves where social supports from networks of siblings and relatives had
formerly provided a social safety net. Considerable personal alienation and fimily stress was
experienced by those who left their communities. Many individuals encountered expectations
similar to what immigrants do when they come from other countries to Canada and could not
cope. The expectation of adapting to a predominately secular, francophone or anglophone,
European based institutional culture resulted for many First Nation people in a major disruption
of the traditional concept of family (RCAP 1996).

First Nation families have been in the centre of a historical struggle between colonial government
on one hand, who set out to eradicate their culture, language and world view, and that of the
traditional family, who believed in maintaining a balance in the world for the children and those
yet unborn. This struggle has caused dysfunction, high suicide rates, and violence, which have
had vast inter-generational impacts. :

Expenditures to improve coverage and the quality of native specific child welfare services bave
been increased over the years to First Nation individuals ordinarily resident on-reserve and
through child-in-care costs charged back to DIAND. In 1992-93, according to RCAP, the
department allocated $159.8 million to child and family services representing 78 per cent of the
welfare services budget; these were funds that were allocated to both provinces and First
Nations. Although this was a significant increase from expenditures a decade before, it was
evident the needs of First Nation families far outweighed the modest successes afforded by the
social reform of the time. This is particularly true since the percentage of children currently in-
care remains six times that of children from the general population.

In the case of First Nations Child and family workers, many of them have also been affected by
the conditions described by the Royal Commission on Aboriginal Peoples. Many live in First
Nation communities and have been touched by poor parenting, various kinds of violence,

addictions, the justice system, suicide or suicide attempts, if not personally, then by someone in
their extended family. )
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Community support is required not only in the form of services such as alcohol and drug
treatment centres, homemaker services, crisis intervention teams but in the form of healing, The
following is some of the statistical realities facing First Nation Child and Family Service agencies
across Canada:

The Situation

The Aboriginal population (all ages) for Canada is 799,010. Of that figure 529, 035 are First
Nation citizens, The First Nation children population (aged 0-14) equals 80,420 or 35%
compared to the general Canadian population (aged 0-14) of 5,899,200 or 20.7%.

Children In-care

In 1996, more than 10% of Aboriginal children (age 0- 14) were not living with their parents.
That is 7 times more compared to non- Aboriginal children (apprehension by child and family
services represents one of the most common reasons). In 1996, 3 of every 10 First Nation
children resided in lone parent families, a rate roughly twice that of the non-First Nation
population. Four percent of First Nation children were in the care of Child and Family Service
agencies in 1996/97.

Poverty/Income

Fifty percent of First Nation children living on or off reserve are living in poverty. Earned income
per employed Aboriginal person in 1991 was $14,561 compared to $24,001 for the general
Canadian population.

Health

The most prevalent health problems among First Nation children include ear infections and
respiratory conditions, broken bones and emotional and behavioral problems, child abuse,
neglect and addictions. First Nation children have a higher risk of contracting diseases such as
tuberculosis, Hepatitis A and B, meningitis and gastroentieritis than non-First Nation children

First Nation infants are at an increased risk of being stricken with Sudden Infant Death
Syndrome. Infant mortality rates for First Nation babsies is roughly twice the Canadian average.

Compared to the total number of children in Canada, First Nation children are four times more
likely to die from injury (63 versus 17 per 100,000). For pre-school aged children, the rate is
five times as great (83 versus 15 per 100,000).

More than half (52%) of First Nation households live in homes that fall below one or more of
the basic Canadian housing standards as compared to 32% for non-First Nation households
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More than 20% of First Nations have problems with their water supply which is a threat health
and safety

Youth Population

The Aboriginal population (youth, aged 15-24) totals 143,790 or 18% compared to the general
Canadian youth population (aged 15-24) which is 3,849,025 or 13.5%. This indicates that
trends for youth continue to be high. It is further noted that the First Nation population continues
to display a “youthful” age structure. In 1996 the average age of the First Nation population
was about 25.5 years: approximately 10 years younger than the non-First Nation population.

Income Adequacy

First Nation youth incomes averaged $ 6,930 in 1995, about 82% that of non- Aboriginal youth
at $ 8,493. More than 45% of all First Nation youth live in a low income households, a rate
roughly 1.9 times that of non-First Nation youth.

Eamings from employment per person aged 15+ equaled $9,140.00 for First Nation persons
compared to the Canadian population at $17,020.00

Living Arrangements

The 1996 census found that approximately 57% of First Nation youth resided in two parent
households, 25% lived in lone parent households and 18% lived in non-family settings.
Compared to non-Aboriginal counterparts, First Nation youth are 1.6 times more likely to
report living in a lone parent family and about 1.4 times more likely to report living in a non-
family setting.

Mobility

High rates of mobility characterize the First Nation youth population. Between 1995 and 1996,
more than one-third of First Nation youth reported a change in residence, a rate roughly 1.4
times higher than that of non-Aboriginal youth.

Education

More than two-thirds (67.4%) of First Nation youth reported an education level below high
school, about 11% reported completion of high school only, 13% had undertaken some post-
secondary schooling, 8% eamed post-secondary certificates and 1% had earned university
degrees.

The rate of school attendance among First Nation youth was about 69%. However, 65% of
First Nation youth never complete high school By contrast only 31% of non-Aboriginal children
fail to obtain a secondary school diploma. .
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Eleven percent of First Nation youth have attended university versus 23.3% of the general youth
population. Rates of First Nation youth aged 20 to 24 attending university was 12% compared
to 35% of general population. Completion rates for First Nation youth were approximately
31% compared to 58% of general population.

Labour Market Behaviour and Qutcomes

1996 census estimates the rates of labour force participation among First Nation youth at 51%
for females compared to 77% for the general population and 67% for males versus 86% for the
general population.

In addition to being less active in the labour force, Aboriginal youth were much more likely than
non-Aboriginal youth to report unemployment. At the national level in 1996, the rate of
unemployment among female youth was about 31% (about 2.1 times higher than non-Aboriginal
female youth) and approximately 38% for males (about 2.3 times greater than non- Aboriginal
male youth).

Average employment income of First Nation youth working full time in 1995 was $18,693.00
which is about $777.00 lower than the average among similar non-First Nation workers. Youth
on reserve reported average FYFT (full year/full time) eamings of $4,487.00 lower than non-
First Nation youth.

Health and Safety

Mortality: Among Aboriginal youth there are 250 deaths per 100,000 persons, a rate
approximately 3.6 times higher than deaths reported for all Canadian youth.

Suicide: Suicide deaths accounted for nearly one-third of all deaths among registered First
Nation youth. For males, the suicide rate was 125.7 per 100,000 (5.2 times higher then all
male youth). For females, 24.1 per 100,000 (7.8 higher then all female youth). Suicide rates of
registered Aboriginal youth (ages 15 to 24) are eight times higher than the national rates for
females, and five times higher for males.

Disability: Approximately 6.5% of First Nation youth reported disabilities, which limited their
daily functioning. The incidence of disability among Aboriginal youth is 1.7 times higher than the
general population. Aboriginal youth are at elevated risk of suffering from a physical,
developmental or learning disability. According to the Aboriginal Peoples Survey, nearly a third
of all First Nations peoples aged 15 and older had a disability (31%) which is more than double
the national rate during the same time period.

Pregnancy and STDs: Aboriginal youth are at elevated risk of becoming pregnant at an early
age and are at greater risk of contracting sexually transmitted disease.
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Justice

Rates of incarceration (age group 15 to 19) are nine times higher among the First Nation
population at approximately 45.7 per 10,000 compared to non-First Nation youth at 4.9 per
10,000. Rates of incarceration for ages 20 to 24 are approximately seven times that of the non-
First Nation population at 210 per 10,000 versus 28.8 per 10,000.

Rates of incarceration for violent crimes are nearly nine times higher for First Nation youth at
103 per 10,000 compared rates of 11.8 per 10,000 for the general population.

Vicarious lability

Given the current situation in First Nations communities it may be assumed, that as RCAP has
described, much of the dysfunction that First Nation societies experience is the result of the
boarding school experience. Given this fact it must also be added that impacts from the
boarding school era continue to resonate throughout the country in a wide variety of forms. For
example, in a recent study of institutional sexual abuse claims vicarious liability and risk
management has prevailed. In examining the issue, the obligations of Canada to the Aboriginal
community as articulated by the Supreme Cout in R v. Sparrow clearly states that:

“the government has the responsibility to act in a fiduciary capacity with respect to
Aboriginal peoples, the relationship between the government and Aboriginals (sic) is trust
like, rather than adversarial and contemporary recognition and affirmation of
Aboriginal rights must be defined in light of this historic relationship.”

Under the Indian Act and other various regulations, Canada placed itself in the position of
guardian over Native children thereby displacing the traditional role that families and
communities played in that regard. In doing so Canada assumed parent-like obligations through
the placement of Native children in residential schools. Given Canada’s role as guardian,
combined with its fiduciary obligations for these children, the statutory duty it had to protect
these children while at residential schools could not be delegated.

As the “employer” Canada introduced risk into the community. Also, Canada’s statutory and
non-delegated duties to Native children were such that the risk it created could not be shifted
onto the churches and others who operated residential schools on its behalf. In the court ruling
by McLachlin, J. in Jacobi the statement was clear “fair compensation involves internalizing
the cost of a risk on the appropriate party, judged not by the ability to pay but the

introduction of the risk that led to the tort.”
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Vicarious liability is sometimes imposed on employers. This term applies when one part (such
as an employer or government) is held responsible for the acts of another part (such as an
employee or contractor). Vicarious liability applies whether or not the employer itself has
been negligent, for example in the hiring of the employee, the systems established or, in the case
of residential school, the failure to properly monitor and supervise.

Bazley and Jacobi are two Supreme Court Cases on vicarious liability. In the Bazley case the
facts were that two brothers were apprehended under the Protection of Children Act and
placed under the authority of the Provincial Superintendent of Child Welfare. The children were
placed under the guardianship of the Children’s Foundation which operated residential care
facilities. At one of these facilities a pedophile abused the children Based on the facts of the
case it was concluded that the Children’s foundation was liable. It practiced “rotal
intervention” in all aspects of the lives of the children it cared for. It also

“authorized its employees to act as parent figures for the children.” The connection
between the risk created by the Foundation (entrusting children to employees with parent-like
authority and contact) and the harm that occurred (abuse by an employee while on the job) was
sufficiently strong to create vicarious liability. Similarly in the Jacobi case it was found that
vicarious liability was appropriate where government confers 24-hour-a-day parental
authority on a third party.

In summary, vicarious liability for governments in both cases squarely poses the question of
liability of employers. Upon the review of the case law the courts appear to be inclined to hold
the federal government vicariously liable for placing children in the 24-hour-a day of church
authorities (such as was the case in boarding schools). Source: Sammon, Insurance Institute
and Bazley and Jacoby.

Jurisdiction and First Nations Child and Family Services

First Nations in Canada adhere to provincial child welfare legislation because of the absence of
federal or First Nation specific legislation. This jurisdictional issue is critical to understanding the
plight of First Nation children because of its impacts on the adequacy of services to First Nation
communities.

Pursuant to the Constitution Act, child welfare falls within provincial jurisdiction, and
responsibility to legislate on behalf of /ndians is within federal jurisdiction. The position of the
federal government in the absence of federal legislation on child welfare for Indians has been
provincial child welfare laws, being laws of general application, apply pursuant to section 88 of
the Indian Act.

Section 88. Subject to the terms of any treaty and of any other Act of the
Parliament of Canada, all laws of general application from time to time in force
in any province are applicable to and in respect of Indians in the province, except
to the extent that such laws are inconsistent with this Act or any order, rule,
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regulation or by-law made thereunder, and except to the extent that such laws
make provisions for any matter for which provision is made by or under this Act.

Provincial govemments in response point to federal jurisdictions over /ndians on-reserves and
have been reluctant because of financial concerns to extend provincial services to First Nations.
This has led to tremendous disparity in the quantity and quality of services available to First
Nations from one province to another over the years. Some provinces provide services on the
condition of compensation by the federal government and others provide limited services, but
only in life and death situations.

Historically First Nations have been resistant to the encroachment of provinces in Native issues.
The White Paper in 1969 was an example where whole scale assimilation of Native people into
mainstream society was rejected by First Nations. The extension of provincial child weifare
jurisdiction was viewed as yet another attempt at cultural genocide and destroying of the culture.
Many First Nation leaders pointed out that the absence of specific federal legislation did not
give the provinces rights over their people.

The issue of validity of provincial child welfare legislation in relation to status /ndians was dealt
with by the Supreme Court of Canada in Natural Parents v. Superintendent of Child
Welfare,. The question in that appeal dealt with the validity of an adoption order in respect of a
male native child in favor of a non-native couple pursuant to the B.C. Adoption Act. The Court
was divided on the question of the constitutionality of whether section 88 of the Indian Act
made provincial laws of general application binding as referentially incorporated in the /ndian
Act or was provincial law applicable to all citizens of the province including status Indians. The
court in the end ruled that “al! laws of general application from time to time in force in any
province cannot be assumed to have legislated a nullity but rather to have in mind
provincial legislation, which, per se, would not apply to Indians under the Indian Act
unless given force by federal reference.

(Source: Canadian Children; Have Child Welfare I.aws Broken the Circle).

In summary provincial law of general application was found as binding on all citizens of the
province including /ndians providing it did not affect a right granted to an /ndian under the
Indian Act.

Inherent Right of Self- Government Section 35

The Government of Canada recognizes the inherent right of self-government as an existing
Aboriginal right under section 35 of the Constitution Act, 1982. Recognition of inherent right is
based on the view that the Aboriginal peoples of Canada have the right to govem themselves in
relation to matters that are internal in their communities, integral to their cultures, identities,
traditions, languages and institutions, and with respect to their special relationship to the land and
resources.
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The federal government also recognizes that Aboriginal governments and institutions require the
jurisdiction and authority to act in a number of areas in order to give practical effect to the
inherent right of self-government. Broadly stated the govemment views the scope of Aboriginal
jurisdiction or authority as extending to matters that are internal to the group and is essential to
its operation as a government or institution. The range of matters that the federal governments
sees as subjects for negotiation include adoption and welfare, education, health, social services,
policing, property rights, membership, establishment of goveming structures, internal
constitutions, leadership selection processes, housing, taxation, etc.

Today approximately 80 tables to negotiate self- government arrangements have been
established to bring First Nations communities together with the federal government, provinces
and territories. Federal departments continue to devolve program responsibility and resources
to Aboriginal organizations. All of these initiatives provide opportunities for significant input into
program design and delivery and ultimately to lead to direct control of programming by
Aboriginal governments and institutions. New approaches to negotiations have led to
agreernents on processes that have included widely encompassing issues, one of which includes
child welfare.

Given this fact it must be stated that it is the clear goal of First Nations to exercise jurisdiction in
the field of child welfare in the future. First Nations during the early treaty making process came
to those tables with the objective of protecting the children yet unborn — the seven generations.
Over time First Nations leaders have seen the effects of change on their communities and
continue to struggle with the impacts of colonialism. To make things better for the future
generations they know it is their responsibility to make sure that family and community structures
are strengthened and supported. Laws and traditional values of caring based on spirituality,
language, cultural values and a First Nation worldview are integral to the realization of this
vision. Canada, as articulated through its policy on self-govemment and “Gathering Strength”
must work in partnership with First Nations to ensure the mechanisms necessary to see this
vision through are put in place.

Social Work in the Context of a First Nation Community

Mechanisms must also be in place to provide the climate necessary to ensure that prevention,
protection, care, programming, standards, access and control of services and repatriation are
driven by the best interests of First Nations children. The following table outlines the realities of
First Nations social workers as they deal with the conditions in their communities that have been
described in this Chapter. This should be kept in mind as a context for this report:




Table 2.1
Comparison of Social Work in a First Nation and Non-First Nation Setting

Saclal Work in First Nation Communities

Social Work in Non-First Nation Communities

Clients are usually known personally to the social
worker

Clients are usually not known personally to the
social worker

The clients extended family is usually known to the
social worker

The extended family is usually not known to the
social worker

The social worker is usually known to the
community

The social worker is often a stranger to the
community

Social workers are part of extended families in the
community where they practice social work

Social workers do not necessarily work in their own
communities

The extended family often participates in decisions
that must be made

The extended family is not usually considered as
caretakers for a child when alternate care is required

The community often has input into how social work
is carried out

The community does not usually participate in social
work activities

Although not as much as in the past, children are
still seen as the responsibility of the community

The nuclear family is usually seen to be responsible
for their children

The community often shares a history of residential
schools, non-native child welfare system

The community is more likely aot as uniformly
affected by culturally divisive events

Traditional child rearing practices have been
interrupted by outside influences

Child rearing practices are not as likely to have been
altered by outside influences

Cultural practices have been interrupted by outside
forces

Cultural practices are not usually changed by
assimilation legislation

The raising of children by grandparents is seen as
an honour

The raising of children by grandpareuts is often
seen as a failure of the natural parents

It is not uncommon for children to be raised by a
member of the extended family, and children do not
appeart to experience trauma

It is not common for children to be raised by a
member of the extended family, and children know
that it is not common

Generally, ownership of property is not aa issue

Property is usually willed by legal heirs

Legal implications of a case is not initially a primary
concern

Legal implication of a case is initially a primary
concern

Source: First Nation Family Services Working Group Report 1996, New Brunswick

Summary

In this Chapter we have seen the various reasons for the high need for child and family services
in First Nation commmunities, the current situation in First Nations across Canada, and the
jurisdictional concerns of First Nations as it relates to federal and provincial responsibility for
services. This information has been provided as a context on the issue of Child and Family

Services for this national policy review.
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CHAPTER THREE
GOVERNANCE AND FIRST NATIONS CHILD AND FAMILY
SERVICES

Background

First Nations view the responsibility for the well being of their children as a sacred trust
bestowed upon them by the Creator. Historically, they upheld this trust by relying on their
traditional values, practices and customs to raise their children into healthy, self-reliant citizens.
Traditionally First Nations exercised control and authority over their children through
relationships based on a family or clan system. Although this traditional system was disrupted
through colonialism, First Nations have and continue to, exercise responsibility for the welfare of
their children within their communities in a variety of different ways.

Overview

In the past two decades First Nations have been successful in regaining various elements of
contro] over the welfare of their children through various amangements with provincial and
federal governments. Current constitutional structure in Canada is such that jurisdiction over
child welfare matters is within the purview of the provincial government pursuant to Section 92
of the Constitution Act, 1867. Provincial governments occupy this field through Child Welfare
legislation that sets out the legal process for allowing state intervention for the purpose of
protecting the best interests of all children in the province. This jurisdiction also extends to First
Nations children residing on reserve because of the absence of comparable First Nations
legislation.

The federal government, through the Department of Indian and Northem Affairs has the
constitutional jurisdiction for First Nations children by virtue of Section 91(24) of the
Constitution Act, 1867. In recognition of its fiduciary responsibilities, DIAND developed
Program Directive 20-1 to provide funding and support on reserve for child and family services.

There are two kinds of agreements in place to facilitate the provision of child and famnily services
to First Nation children. The first is through agreements with provincial/territorial governments to
set out delegation of authority processes to First Nations agencies or representatives from the
province/territory. These agreements are for the primary purpose of transferring statutory
powers and authority to First Nations or their appropriate governing body to administer child
and family services pursuant to provincial legislation. Additionally, funding agreements with the
federal govemment allow First Nations to effectively carry out child and family services on
reserve via Directive 20-1.
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Six research questions were developed to address the issue of govemance as a part of this
review. They dealt with the analysis of agency structures and govemance and how provincial
structures impact on 20-1 and cument agency operations; the analysis of the roles &
responsibilities of key stakeholders such as Board of Directors, Chief and Councils, staff and
committees, Elders, etc. in FNCFS; the analysis of staff and administrative qualifications in
relation to provincial human resources standards; the analysis of the reporting mechanisms; and
the analysis of agency evaluations to determine common concems and problems experienced by
agencies nationally.

The method of research utilized to collect the data was by structured interviews to gather
information specific to governance issues of FNCFS Agencies. The data obtained was from a
small sample of FNCFS Agencies who were asked to give their insights into the effect of
govemnment policy and law on that ability to administer programs.

Information was obtained through surveys that were developed and distributed to the research
participants. The research participants were a sample of fifteen FNCFS Agencies, eight
Department of Indian Affairs and Northem Development regions and one provincial
Department of Social Services. Attempts to involve other provincial gvernments were not
successful due to the fact that time constraints provided limited opportunity to participate.

Although only one provincial govemnment was surveyed directly, actual agreements from various
other provincial governments were reviewed and relevant information was extracted for the
anglysis of data for this review. Finally, provincial child welfare legislation from eight provinces
was also reviewed and forms part of the data summarized in this Chapter.

The research participants were contacted in writing with follow-up by telephone. A survey
instrument consisting of thirty-four items was developed to respond to the research questions.
Each survey took approximately three hours to complete. Responses were hand written and
later type written verbatim,

A second survey instrument was designed and administered to the eight regions of DIAND.
This survey was designed to assess and compare the nature and level of support provided to the
FNCFS Agencies by the regional authorities in their implementation of the Directive 20-1. It
also sought out information on the decision making process of the region and the relationship
between the region and the Agencies. The surveys were administered by telephone. The
responses to the questions were hand written and later type written verbatim. Each survey took
approximately two to three hours to complete.

The third survey was designed to extract information from the provinces about their
requirements of FNCFS Agencies in relation to legal status, standards, monitoring, limitations or
restrictions on activities, decision making processes, qualifications, insurance, reporting and
evaluations,




Ontario FNCFS Agencies were excluded from the national sample because these Agencies do
not operate under DIAND's Directive 20-1. However, the Ontario FNCFS Agencies and all
other FNCFS Agencies not selected in the national sample were given an opportunity to
complete all questions rclating to the national policy review.

Fifteen (15) Agencies responded to the survey conducted for this national policy review. Given
this small sample the information contained in this chapter cannot be generalized from a national
perspective but can however provide a “snapshot” into govemance issues based on the
information that was collected. The survey participants represented the following:

Research Participants
DIAND REGION AGENCIES FIRST NATIONS REPRESENTED
British Columbia | Knucwentwecw Society Williams Lake, Soda Creek, Canoe Creek, Canim Lake
Nuuchahnuith Community | Ahousaht, Detedaht, Ehattsaht, Hesquiat, Hutocasath,
& Human Services Huuayahp, Ka:yu: kth/che:k’ties 7et’h, Mowachaht, Tia-o-
qui-aht )
Heiltsuk Indian Band Heiltsuk
Alberta Athabaska CFS Fort McMurray, Fort Mckay, Janvier, Fort Chipewyan,
Mikisew
Saskatchewan Kanaweyimik CFS Inc. Moosomin, Red Pheasant, Saulteaux
Touchwood CFS Inc. Daystar, Fishing Lake, Gordons, Kawacatoose,
Muskowekan ‘
Lac La Ronge CFS Inc. Lac La Ronge
Ahtahkakoop CFS Inc. Ahtahkakoop
Manitoba Island Lake First Nation Garden Hill, St. Theresa Point, Red Sucker Lake,
Family Services Wasagamack
Cree Nation Child & Family | Grand Rapids, Moose Lake, Indian Birch, Pukatawagan,
Caring Agency Inc. Easterville, Shoal River
Quebec Kahnawake Social Services | Kahnawake
Listuguj Mi'gmag First
Nation Council Listuguj
New Brunswick | Big Cove FNCFS Big Cove '
Nova Scotia Micmac Family & Acadia, Afton, Annapolis, Bear River, Chapel Island,
Children's Services of Eskasoni, Horten, Membertou, Millbrook, Pictou Landing,
Nova Scotia Indian Brook, Wagmatcook, Waycobah
Newfoundland Miawpukek Mi’kamawey Conne River
Health & Social Services

It is important to acknowledge that the FNCFS Agencies operating across Canada have very
unique circumstances and broader governance objectives and aspirations then the scope of this
review. Also, not all FNCFS Agencies fall under program Directive 20-1.
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Another important consideration is that not all of the FNCFS Agencies operate as full service
agencies. The Province of Quebec, for example, has a delegation process that flows to the
designated staff positions within the social service structure of the First Nation instead of the
Agency as a whole.

Another important factor is that, although some FNCFS agencies were in existence prior to the
establishment of the Directive, these agencies have been gradually brought under program
Directive 20-1. This may also help explain some of the inconsistency in the application of the
program directive from region to region on the part of DIAND.

From the FNCFS Agency perspective, there is an acknowledgment that such governing
activities are limited by provincial legislation and standards. In some cases there is a statutory
duty imposed on FNCFS Agencies to provide prevention and support services in an effort to
avoid placing the child in care. The majority of FNCFS Agencies surveyed expressed a concemn
that prevention and support services is not supported to the level it should be. Those Agencies
who focus their efforts on prevention services run the risk of not being able to provide other
required services. Most FNCFS Agencies surveyed favored providing more prevention
services than currently offered.

FNCFS Agency responses indicated that there were three main categories within which the
goveming body falls. The following @ble sets out those three categories of goveming bodies
and the lines of authority:

Chief & Council or Chiefs of Tribal Council

Agencies reported that the First Nation's Chief and Council served as their governing body and that no
Board of Directors existed. In these cases, the lines of authority flowed top-down from the Chief and
Council or Tribal Council Chiefs to a Director or Executive Director.

In cases where the Chief and Council were the goveming body, the delegation of authority for
child and family services matters was to the staff positions within the FNCFS Agency and not
directly with the FNCFS Agency. Also, where the First Nation Chief and Council is the
goveming body, there was an arms length relationship between the Chief and Council and the
FNCFS Agency in relation to case management activities. In some cases the Chief and Council
was involved in some administrative matters involving work plans and financial plamning,
however, there were clear indications that the Chief and Council were not involved in the day-
to-day administration of the FNCFS Agency. In other cases, First Nation policy directs that
the Chief and Council not be involved in the administrative and case management functions of
the FNCFS Agency.

The reporting of activities between the Director of the FNCFS Agency and the Chief and
Council in most cases was on a monthly basis.




Chiefs of First Nations or Tribal Councils as Board of Directors

Agencies reported that the Chief and Council of the First Nation or the Chiefs of the Tribal Council make
up the Board of Directors and that the Board of Directors functions as the governing body. The lines of
authority for the Agencies generally flow down from the Board of Directors to a Director or Executive
Director. Other varia tions of these include: the line of authority flows from the Tribal Council to the Board
of Directors; First Nations are represented by members on the Board; or authority flows from the Chief

and Council to the Director through a General Band Manager.

Generally it was reported that Boards act in an advisory capacity and are not involved in the
day-to-day administration and case management activities of the FNCFS Agencies. There is a
difference, however, in the delegation of authority process. Delegation of statutory authority
rests in the staff positions within the FNCFS Agency, namely the Director of the Agency.

The delegation of authority process from the provincial government also helps to keep the
operations of the FNCFS Agencies separate from the political activities of the Tribal Councils.
There is an acknowledgment, as well, from the FNCFS agencies that the Chiefs provide the
direction through policies and it is the FNCFS agencies responsibility to implement those
policies.

Board of Directors

Agencies indicated that they have a Board of Directors separate and apart from the Chief &

Council and Tribal Council structure with accompanying committee structures, generally a local child

care committee. The lines of authority in these cases are reported as flowing down from the Board

of Directors to a Director or Executive Director. Other variations include authority flowing down to

a Committee or line of authority flowing from its Chief and Council to the Board of Directors.

Most respondents indicated they had a Board of Directors as their governing body or were
incorporated separate from their First Nation and/or Tribal Council. Of these FNCFS agencies
five said they serve more than one First Nation and two said they serve single First Nations.

As for the composition of these Boards there were some variances. Corporate structures
allowed for the Chief and Council to appoint from jts Council representation to the Board of
Directors. The remaining positions were from community members at large. Another allowed
local communities to select from their membership representation to the Board and there was a
specific requirement in the Agency by-law that the Chief and Council was not to be represented
on the Board.

In cases where Boards were the primary goveming bodies of the FNCFS Agencies their

authority did not include case management matters. The clear intention was to keep the Board’s
responsibilities limited to strategic planning and general policy development. It was also clear
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that representation on the Board of Directors was non-political. Some FNCFS Agencies had
specific by-law requirements that the composition of their Boards not include Chiefs and
Council members. In all the cases where the Board of Directors was the governing body of the
FNCFS Agency, the final decision-maker for administrative and case management matters was
the Director of the FNCFS agency.

FNCFS Agency Structure - the Provincial Structures impact on Directive 20-1 and
current agency operations

Seven (7) of the eight-(8) responding DIAND regions indicated that they did not require a
separate legal status from the First Nation or tribal council. This requirement originates from the
individual provinces. If provincial legislation requires it, FNCFS agencies will be required to
incorporate separately in order to be a child and family service agency and for the region to
provide services.

The Province of Saskatchewan, for example, does not have a legislative requirement for the
agency to be a separate legal entity from the First Nation. Each FNCFS agency has the right to
incorporate separately from the First Nation or Tribal Council if they wish.

Provincial Legislation & Child Welfare Agreements

Directive 20-1 does not require that a First Nation establish a separate legal entity for its Child
and Family Services agency. It does, however, require that the provincial child and family
services legislation apply on reserve. In most case provincial child welfare legislation requires
that Child and Family Services agencies incorporate under its Act and take on a separate legal
status from the First Nation. The requirement that the agency be a separate legal entity thereby
dictates the structure and governance of the agency and in this respect the Agency has no say.

Roles and responsibilities of Boards of Directors, Chiefs and Councils, Staff,
Committees, Elders

Regardless of whether the goveming body was a Chief and Council, a tribal council or a Board
of Directors, all respondents indicated consistently that the govemning body’s roles and
responsibilities included strategic planning, policy development, consultation, the establishment
of long-term goals or some combination of these. Eleven of the respondents specifically
indicated that their governing body was not involved in the day-to-day operations or
administration of the agency.

All respondents indicated that their governing body was not involved in the case management
aspects. Eight of the surveyed Agencies indicated that there was an amm's length relationship
maintained between their governing body and the agency staff. These agencies described no
direct interaction between the Staff and Board, and monthly verbal reports from the director of
the agency to the governing body were required. -




The roles and responsibilities of the FNCFS Agency

Ultimately all of the FNCFS Agencies identified their role and responsibility as being the
carrying out of day-to-day administration, case management and planning functions for child and
family services. A small number of agencies also indicated they were responsible for strategic
planning and implementation. The primary role of FNCFS agencies was to implement the
agreements entered into with the provincial and federal governments.

The roles and responsibilities of the community

Some agencies reported that the communities they served had no formal role in the agency.
Others measured interest and involvement of community members by indicating that individuals
from the community were members of their governing body. Several reported that community
child care committees, consisting of community members, played active roles in advising on
child placement issues, foster care support, as well as, assisting in public education and
awareness at the community level.

Role and responsibility of the Elders

Respondents indicated there was no consistency in the role of Elders in their agencies. Other
agencies reported that they made it a requirement that an Elder be appointed to the governing
body. Others reported they had Hrmal Elders Advisory Councils that provided support and
guidance to the front line workers and those families who used the services of the agency.
Other agencies reported they did not have formal involvement of Elders in their programs.

Management, support or professional Development

The number of employees varies greatly between agencies although the vast majority of
employees were full-time. The numbers of full-time employees range from a high of 72 at the
largest agency to a low of three at the smallest. The number of employees directly relates to the
number of the First Nations served, their geographical locations, and the size of the First Nation
population being serviced. In addition to variation in staff sizes, the agencies reported a
variation in the titles and roles of the employees. Typically the majority of the employees were
. caseworkers, social workers or child and family services workers, who carry the caseloads of
the agencies. The agencies that service larger populations reported larger numbers of support
staff and management. In a number of the agencies with only a few employees, many of them
were reported as serving dual roles with active caseloads and managerial responsibilities. Most
of the responding agencies reported that they had low numbers with respect to staff tumover.
Only two agencies described their staff turnover as moderate with another two reporting it as

high.
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Qualifications and Training

Seven agencies reported the requirement for a Bachelor of Sociat Work degree in the hiring of
their caseworkers. Four agencies reported they required their employees to have training in

social work or training in Child and Family Services. Three agencies required their employees to
undergo cultural or community-based training specific to their role in a First Nation setting. And,
five agencies required core training for their employees that directly related to their specialization
within the agency. Generally provinces differ from one to another with regard to entry level

standards for workers.

Training Support

Of the 15 agencies surveyed, seven reported that they did not receive any support to facilitate
training for their employees. Six agencies reported that DIAND supports training initiatives
through their base funding to the agencies’ operating budgets. Another six agencies indicated
that the provincial governments offer access to their training programs at no charge, although the
agency was generally responsible for any required travel costs,

Employee benefits including professional development, career enhancement
opportunities and educational courses

Eight agencies reported having Employee Assistance Programs which they described as offering
both preventative measures and counseling for those experiencing job stress. Two agencies
offered extended leave to employees experiencing job stress; five agencies reported they
designate sick leave for this purpose.

All of the agencies surveyed reported that they offered the basics of Canada Pension and
Employment Insurance. In addition to this, the following benefits were specifically mentioned by
the FNCFS agencies in describing their employee benefits packages: pension plans, short &
long term disability, health benefits, dental benefits, life insurance, employee assistance
programs, cultural leave and mutual fund investments, '

DIAND provisions for coverage of employee benefits

DIAND regional surveys indicated for the most part that these programs were covered by First
Nations through additional funding to their operating budgets. The Quebec region indicated that
these benefits were based on a funding formula and child population in the community and that
each First Nation had its own pay scales. Manitoba and Saskatchewan reported that it
provided coverage of employee benefits based on a fixed amount, separate from the operations
budget, based on the number of employees per agency. Band employee benefits were frozen a
number of years ago therefore making it difficult to include new staff in the benefits package.




Professional Development

Approaches to professional development varied among the respondents. Eight respondents
indicated they honor requests for education leave; nine reported they encourage employees to
attend workshops and conferences applicable to their fields; eight reported they provide training
courses in relevant program areas; and one indicated they hold two professional development
cowrses armually.

Internal Reporting- From FNCFS Agency to First Nation Governments

Generally speaking, the agencies reported that their internal reporting followed the line of
authority upwards. In essence, staff report to the agency Director and the agency Director
reported to the goveming body which may be a Board of Directors, Chief and Council or Tribal
Council.

The majority of FNCFS agencies indicated that formal reports by the Director were given on 2
monthly basis to the goveming body. Several others reported that they produce an annual
report that summarizes their activities for the Chief and Council or Trbal Council Chiefs and
their membership at annual general meetings.

One agency that serves multiple communities indicated that the Director attends community
meetings every two to three months to make community specific reports. Another indicated that
a monthly newsletter was produced for the community it serves.

Reporting Mechanisms Established in Agreements between the FNCFS Agencies and
Provincial Governments

Although the general procedure for reporting from the FNCFS agency was in the form of
regular written reports and verbal update reports, some Agreements that FNCFS agencies
entered into did describe other reporting mechanisms to be utilized between the parties. In some
cases the provincial government endorsed all aspects of the reporting procedures established
between the FNCFS agency and DIAND in program Directive 20-1. In other cases the
Agency provided the provincial government, in addition to program directive requirements,
statistics on services on a quarterly basis.

In yet other cases the reporting procedure was such that the FNCFS agency provided the
provincial govemnment with a copy of the FNCFS agency’s annual report along with information
pertaining to the day-to-day operations of the program.

Sometimes an agency may even be required to maintain and report annually to the province, the

number of cases by type, the number of support services in use during the year such as foster
care, group homes, homemnaker hours, number of meals served, as well as, a quantitative
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description of other work carried out by the FNCFS agency during the year. In some other
cases the Agency may be required to provide immediate notice of the name and birth date of a

child taken into care, or released from care. Additionally, the agency may also have to produce

bi-monthly reports covering at a minimum such information as: 1) the number of children in

care and their status; 2) volume of intake; 3) type of agreements; 4) placernent on or off

reserve; and 5) any other information relevant to Child and Family Services. Ofen these

reporting mechanisms were established by provincial standard,

The reporting procedures established by DIAND pursuant to Directive 20-1

¢ To produce an Operations report twice a year on September 30 and March 31 to report
specific information related to services provided by the FNCFS agency. The Operations
Report must contain the FNCFS agency’s activities in relation to prevention services
engaged in to keep children from coming into care, and protection services activities relating
to children in care.

e Prevention services information must include: 1) list of services provided; 2) number of
families served (by service); 3) number of children included in families served (by service);
4) number of local child and family services’ committees; 5) number of Elders’ committees;
and 6) number of public information/education related sessions/workshops.

e Protection services information must include: 1) list of services provided; 2) mumber of
families served (by service); 3) number of foster homes; 4) number of adoption homes.

* To produce a Maintenance Report on a monthly basis the FNCFS Agency must report
information required for the actual reimbursement of maintenance. The Maintenance Report
must contain information relating to; 1) the number of children in care at the end of each
month by type of placement (foster home, group home, institution); and 2) the number of
care days, unit cost and total cost for each type of placement.

e An Annual Report,

In the circumstance where FNCFS agencies were bound by reporting procedures established in
provincial child welfare legislation, DIAND adopted those same reporting procedures in the
agreements they entered into with the FNCFS agencies.

The DIAND regions reported that they provide only third and sixth year funding to support an
agency'’s capacity to develop internal review processes.

In some provinces, the FNCFS agency is required 0 engage in an annual evaluation of its

operations. In other cases, the Province undertakes to produce a written evaluation of the
agency’s operations.
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Some provincial legislation creates circumstances for the EFNCFS Agencies that are inconsistent
with DIAND’s funding policy statement regarding evaluation requirement. DIAND only
provides funding to FNCFS agencies for 3 year and 6 year evaluations, however, provincial
legislation requires on-going evaluations.

For the FNCFS agencies that were in existence prior to the establishment of Directive 20-1,
DIAND did not qualify these agencies for the funding to do evaluations. Some of these
agencies were also in provinces where they are required by legislation to perform the
evaluations of the agency’s operations.

SUMMARY

The purpose of this review was to measure the degree to which FNCFS agencies were able to
influence the design, control and management of their programs. We found in this chapter that
such goveming activities were limited by provincial legislation and standards.

We also found there was a statutory duty imposed on some FNCFS Agencies to provide

prevention and sipport services in order to avoid placing the child in care. In other cases the
duty arose when the child comes into care. In Manitoba and Saskatchewan, the DIAND

Region acknowledged that their requirements were inconsistent in that a child must be in care or
in apprehended status to be provided prevention and support services. The majority of
FNCFS agencies surveyed expressed a concern that prevention and support services was not
supported to the Jevel it should be.

On the basis of the data collected we found that where the First Nation Chief and Council was
the governing body, there was an arms length relationship between the Chief and Council and
the FNCFS agency in relation to case management activities. There was a clear indication that
the Chief and Council were not involved in day-to-day administration of the FNCFS agency.

Ultimately the final decision maker for administrative and case management matters was the
Director of the FNCFS agency. It was also the clear intention that most Board’s roles were
limited to long-term strategic planning, development of policies and procedures, and providing
broad guidance and direction. It was further clear that Board’s have no involvement in the
administration or case management of the FNCFS agency resulting in an amms length
relationship between the decision maker for the agencies on administrative and case
management matters and the political body of the First Nation.

Some provincial legislation created circumstances for the FNCFS agencies that were
inconsistent with DIAND’s funding policy statement regarding evaluation requirements.
DIAND only provided one time finding to FNCFS Agencies for 3 year and 6 year evaluations,
however, provincial/territorial legislation requires on-going evaluations.
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CHAPTER FOUR
LEGISLATION, STANDARDS AND FIRST NATIONS CHILD AND
FAMILY SERVICES

Introeduction

This Chapter is a summary of the comparative analysis that was conducted on (1) provincial
child and family services legislation similarities/differences; (2) First Nation and provincial child
and family services program standards by province; (3) tripartite and complementary bilateral
agreements in each region to determine their consistency with provincial legislation, standards
and Directive 20-1; (4) the application of Directive 20-1 as it relates to agency compliance
with First Nations and provincial standard; (5) mechanisms for the resolution of differences in
the interpretation of legislation and standards; and (6) the labour codes under which FNCFS
agencies operate.

The information and findings relevant to the purposes of this policy review were obtained and
analyzed as follows:

First Nation, provincialfterritorial, and DIAND representatives were contacted nationally to
gather data related to provincial/terriforial child and family services legislation, policies,
standards, directives, and agreements. To achieve this task provincial/territorial legislation was
obtained from provinces, and libraries, as well as, other sources. Once collected the data were
analyzed to identify all key similarities and differences, by province and territory. The legislation
data were also examined to determine the manner in which authority for child and family
services were delegated, by province and territory.

Provincial/territorial legislation was researched for definitions of “child in need of protection,”
and similarities and inconsistencies in the definitions were identified by province and territory. In
addition to the legislation data, policy manuals and other literature were obtained from provincial
and DIAND sources, and were reviewed to determine whether or not there were clear
distinctions between protection services and prevention services.

DIAND Directive 20-1 was examined in relation to the child and family services legislation of
each province/territory to deterrnine whether the directive reflected the spirit and intent of the
legislation.

First Nation and provincial/territorial standards for the administration of child and family services
were obtained from First Nation and departmental sources, and were used to determine in
which regions standards were developed and/or implemented, and whether t




they had been incorporated into provincial/territorial standards. vProvinciaVnerritorial standards,
as found in policy and procedure manuals and other provincial literature were reviewed to
determine whether or not each jurisdiction provided a clear definition of maintenance.

Procedures for the handling of institutonal care placements and potential problems of these
services were examined and the information outlined by region. The impact on First Nation
agencies of changes in provincial standards as a result of provincial reviews, and the
compatibility of changes with Directive 20-1 were also reviewed

Tripartite and complementary bilateral agreements were obtained from First Nation and regional
sources, and analyzed by region for consistency with legislation, standards, and Directive 20-1.
The compatibility of Directive 20-1 with First Nation and provincial/territorial standards, and of
DIAND's consistency in applying the policy were analyzed by region. Finally, information on
the labour codes under which FNCFS agencies operate, and information on professional
standards, were obtained and compiled.

Legislative Similarities and Differences

The essential role of child and family services is to protect children from neglect and abuse. The
child welfare legislation of all provinces/territories contain precise descriptions of the conditions
that place a child at risk, and the roles of provincial officials and other child and family services
agencies are set out in the legislation and related standards and guidelines. These include
investigating allegations of child abuse and neglect, taking appropriate action to protect children,
and providing for the care and supervision of children who come into care through voluntary
agreements or other court orders. Child and family services also include counseling,
homemaker, and other services to families of children who have remained in their homes or who
have been discharged from care.

Based on the data collected it was noted that there was a trend in some sections of Canada to
move away from apprehension of children who are in need of protection to a mediated
approach which seeks to resolve or mediate family problems which may place a child at risk by
extending a cluster of services to the entire family.

As indicated in Table 4.1 child and family services legislation nationally is very similar in content,
particularly as it relates to the definitions of child in need of protection, court procedures, review
and appeal provisions, services to children and families and other key provisions. It is noted that
where the protection legislation does not include adoption services, provinces have enacted
separate adoption legislation.
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Table 4.1
Key Aspects of Provincial Child and Family Services Legislation
(Provision included in Act = X)
As of March 31, 2000

NF|INS| PE| NB |PQ| ON | MB | SK| AB

Voluatary temporary care X X X X X X X X X
agreements

Voluntary permanent X X X X
Care agreements

Court-appointed legal X X X X X X X
Counsel

Order for temporary care and X X X X X X X X X
custody

Order for permanent care and X X X X X X X X X
custody

Order for supervision in X X X X X X X X X

parental home

Extension of care beyond age X | X X X X X X X
of majority

Restraining orders

Access orders

Review and appeal

I Rl Ko Ko
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Mandatory reporting of child
abuse/neglect

»
>
”
>

Child abuse register

Inter-jurisdictional transfer of X X X X
care/custody

»
»

Consideration of child’s X X X X X X X X X
cultural heritage

Specific provisions for X X X X X
Indian/native children

Statement of rights of children X X

Children’s Advocate =] X X X X X

* Note I: The Nova Scotia Ombudsman carries this role at present.
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Comparison of How Authority For CFS Is Delegated By Provinces

Legislative authority regarding child and family services in Canada is vested with provinces and
temitories. First Nations Child and Family Services agencies derive the authority for the
provision of protection and other statutory services from provincial/territorial statutes. Table 4.2
describes the conditions for delegation. FNCFS agencies acceptance of this process of
delegation is temporary until such time as self-government negotiations result in First Nations
specific legislation.
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Table 4.2

Delegation of Statutory Child and Family Services As of March 31, 2000

Newfoundland Act does not provide for cstablishment of C&FS agencies.

And Labrador

Nova Scotia Agency requires recommendation of Minister and approval of Governor in Council.
Govemnor in Council approves name, constitution, jurisdiction, and by-laws.
Constitution and by-laws must be filed with Registrar of Joint Stock Companies.

Prince Edward Agency requires recommendation of the Director and approval by Lieutenant

Island Govemor in Council.

Group of 12 or more persons residing in area of agency’s jurisdiction may apply for
incorporation under the Act..
Constitution, cbjects, and by-laws must be filed with Director.

New Brunswick

Minister may approve any community social services agency that meets standards
and criteria of legislation, and additional criteria as Minister sees fit.

Québec

Act does not provide for establishment of C&FS agencies; however, Québec has
stated it will modify the Act to enable establishment of agencies with full statutory
powers.

Ontario

Minister may designate an approved agency as a children’s aid society for a
specified territorial jurisdiction.

By-laws and amendments to by-laws must be approved by Minister.

Minister may designate a community as a native community, and make agreements
with bands/native communities and other partics designated by bands/native
communities as Indian or native C&FS agencies.

Manitoba

Minister with approval of Licutenant Governor in Council may enter into agreements
with an Indian Band or Tribal Council and Governmeat of Canada for incorporation
by Band or Tribal Council of a2n agency.

Lieutenant Governor in Council orders that the persons who have signed the
application shall be a body corporate.

Saskatchewan

Minister may enter into an agreement with a Band or other legal entity for the
provision of services and exercise of powers specified in the agreement.

Alberta

Minister may delegate specified duties or powers imposed on him/her under the Act,
and enter into an agreement with any person for provision of protective services.

British Columbia

Minister may make an agreement with an Indian Band or a legal entity representing

an Aboriginal community and the Government of Canada.

A Director may make agreements with an Indian Band or a legal entity representing

an Aboriginal community for the provision of services, and with the Govemnment of
Canada to promote the purposes of the Act.

Yukon Teritory

Commissioner in Executive Council may delegate to a community group or person
some or all of the powers of the Director.

S8




The Definition of Children in Need of Protection

All provinces/tenritories have legislation to protect children from neglect or abuse, and to extend
a range of services aimed at ensuring the safety and sound development of children who are at
risk. ‘Child in need of protection’ is described as being a child who meets one of the specified
conditions set out in the legislation as placing a child at risk. There 5 some variation in the
descriptions of these conditions, but there is an overall correspondence of meaning and intent.

Table 4.3
Conditions Placing a Child in Need of Protection — as of March 31, 2000
(Condition included in Act = X)

NS | PE| NB| PQ| ON | MB | SK BC

Abandonment

Loss of parents

Lack of parental care

Beyond parental control

Failure to provide
medical treatment

Physical or sexual abuse

Emotional abuse
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| ] > x|

o e x| > | |me

P P ] P

M| x| x

> > o] x| >
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Cruel treatment or
punishment

Runaway child

b
b
<
»”
»”
»
b

»
|

Request by parent

Inadequate provision .
for child’s education X X X

Chiid likely to injure self
or others

Child under 12 years
committing an offence

Disproportionate work X X
or public performance in
unacceptable manner

Child subject of X
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unlawful adoption

Child in custody of
person without consent
of parent/guardian

Pregnant child unable to
care for self and child

Protection And Prevention

The research indicated that definitions of prevention services or protection services cannot be
found in the legislation or standards of any provinceftenitory. There is a distinctive difference
between protection and prevention services. Protection services are provided to specific
children deemed to be at risk. Prevention services are provided to the general population and
not to specific cases.

Spirit and Intent of Provincial Legislation

The extent to which Directive 20-1 reflects the spirit and intent of provincialterritorial legislation
is measured by the degree to which the principles incorporated in the directive correspond with
related provisions of the legislation. The following table illustrates the specific commespondences
between legislationand the directive,

Table 4.4
Correspondence of Directive 20-1 and Legislation — As of March 31, 2000
(Legislation and directive correspond = X)

NF | NS PE| NB | PQ| ON| MB | SK| AB | BC

Creation of Indian- X X X X X X X X X
designed,
controlled, and
managed services

FNCFS services X X X X X X X X
may be expanded
to level of off-
reserve services

Development and X X X X X X X
adoption of Indian
standards

FNCFS expansion X X X X X X X X
may be gradual

Provincial X X X X X X X X X X X
legislation
applicable on
reserves




With Changes To Provincial Legislation And Impact On 20-1

Table 4.5 illustrates that there were legislative changes in Ontario, Saskatchewan, Alberta, and
British Columbia during the period of the review that had significance on First Nation Child and
Family Service Agencies.
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Table 4.5
Provincial and First Nation Service Standards

As of March 31, 2000
Newfoundland First Nation standards have not been incorporated into provincial standards.
and Labrador Community-based standards, developed from provincial standards by a First Nation and
provincial-working group, have been adopted and implemented by the First Nation.
Nova Scotia First Nation standards have not been incorporated into provincial standards.
First Nation standards have not yet been developed.
PH Not applicable.

New Brunswick

First Nation standards have not been incorporated into provincial standards.
First Natioo standards have been developed and are used by most First Nations; some
First Nations use provincial standards.

Québec

First Nation standards have not been incorporated into provincial standards.
First Nation standards have been developed, but are not yet implemented.

First Nation standards have not been incorporated into provincial standards.
Canada/Ontario have funded a First Nations group to develop Indian standards, but they
have not yet been developed.

Manitoba

First Nation standards have not been incorporated into provincial standards.

First Nation standards have not been developed.

(FNCFS agreements are premised on core First Nation values, and provincial standards
are considered sufficiently flexible to enable FNCFS to incorporate cultural values into
their service delivery and practices.)

Saskatchewan

First Nation standards have not been incorporated into provincial standards.

First Nation standards have been developed, and are included in FSIN legislation, The
Indian Child Welfare and Family Support Act. Province has acknowledged that the
FSIN Act is equivalent to the provincial Act, and that standards apply to all FNCFS
agencies.

Alberta

First Nation standards have not been incorporated into provincial standards.
Chiefs Summit III approved the development of First Nation standards, but standards are
not completed as yet.

British Columbia

First Nation standards have been incorporated into provincial “Aboriginal Operat:onal
and Practice Standards™ and distributed for implementation.

Yukon Territory

Not applicable.

Definition Of Maintenance Within The Standards

Neither DIAND nor provincialterritorial program standards provide a definition of
maintenance. All provinces/territory do, however, provide extensive lists of items that are
provided to or in behalf of children in care. These expenditures by FNCFS agencies were
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in most cases reimbursed by regions (except where special funding arrangements such as block-
funding arrangements exist) as the provisions of Directive 20-1 and tripartite/complementary
agreements demand. The range of items varies considerably by province.

Institutional placements

The data indicated that generally there were limited facilities available to FNCFS agencies. This

made out-of-province placements necessary, particularly in the Atlantic provinces and
Saskatchewan. In other regions out-of-province placements required prior DIAND approval or
placements had to be screened and approved by the province. Table 4.6 summarizes for each
region the various issues related to institutional placements.

Table 4.6
Institutional Care Services as of March 31, 2000

Atlantic

Few institutional care cases in region; handled by agencies on case-by-case
basis. i
Problems:
Lack of care spaces, esp. specialized services care spaces.
First Nation children placed out of province.
Difficult to maintain ties with family and community.
High travel costs.

Québec

Follow provincial procedures; placerents usually made on recommendation of
judge, except if it is a voluntary agreement.

Problems:

e Distance between care facilities and communities: difficult to maintain family
links, reintegrate children with families.

Services not adapted to children’s language/cultural needs.

Services in English may be limited.

Relations between First Nation and non-FN children may be difficult.

First Nations want own institutions, situated on reserves.

Ontario

Under 1965 agreement, institutional care services are integrated with those of
province and handled by the province.
e No problems were identified.

Manitoba

Placements made by agencies, but all placements are screened and approved by

province.

Problems:

o Institutions have set aside ‘federal beds’ for which they charge FNCFS
admin/service fee.

e At times, FNCFS have had problems accessing placements because these
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beds were full.
¢ FNCFS are limiting usage of institutional facilities, and are opting instead to
use specialized foster home placements.

Saskatchewan | Placements made by agencies, following same procedures as province.

Problems:

e  QOut-of-province facilities require approval from DIAND.

e Province is reluctant to conduct accreditation examinations and compliance
reviews for on-reserve facilities.

¢ Region is currently reviewing services with a view to develop regional
policies.

Alberta Placements are made by FNCFS in on- and off-reserve institutions.
DIAND requires on-reserve facilities be approved by province. Province
certifies on-reserve facilities only at request of FN.

Problem:

e Lack of foster care resources on reserve obliges FNCFS to develop high-
cost group care resources.

British Agencies make placements, following same procedures as province. DIAND

Columbia reimburses province for actual per diem costs for a FN child.

Problem:

e DIAND may ask province and FNCFS to provide confirmation of per diem
rate because there have been instances where reimbursement has been
requested at institutional rate rather than group rate.

e FN and DIAND disagree on the use of a provingial list of resources which
meet criteria for institutional care.

Yukon Placements handled exclusively by territorial government.
Territory

Provincial standards and FN agencies and comparability to 20-1

In New Brunswick, a provincial eam recently developed a number of recommendations for
changes to the Act and service standards for the improvement of services to children and
families. The effects of the changes were seen as positive by First Nation representatives,
however, they created additional administrative and service-delivery responsibilities for which
agencies are not being adequately funded.

In Saskatchewan, the Children’'s Advocate office recently camied out a review of the
circumstances relating to the death of a child, and made a number of recommendations
conceming the application of child and family services policies and standards, which were
already in place before the incident but possibly not always adhered to by staff. However, as a
result of the incident the province moved forward a plan for the hiring of 50 new staff, including
43 child welfare workers. First Nations have to comply with the same administrative burden
created by the recommendations, as well as, continuing service demands, but have not received
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any increased resources from DIAND to meet those responsibilities. If it should be the case
that insufficient DIAND funding for

FNCFS staff prevents the agencies from meeting their increased responsibilities, this may
contradict the principle of Directive 20-1. Especially since DIAND is committed to the
expansion of services on reserve to a level comparable to the services provided off reserve in
sirnilar circumstances.

Federal/provincial agreements

Tripartite and complementary agreements transfer control and responsibility to First Nations for
the provision of child and family services to people in their communities. Directive 20-1
establishes the essential terms and conditions which must be included in the agreements, which
are (1) provincial child and family services legjslation is applicable on reserves and will form the
basis for the expansion of First Nations child and family services; (2) an agreement must provide
for a comprehensive range of child and family services, which may be taken on gradually; (3) an
agreement must describe the service delivery mode; (4) the respective roles and responsibilities
of the parties (FNCFS, DIAND, and Province/territory) must be described; (5) the terms and
conditions applicable to Comprehensive Funding Arrangements must be included; (6) there
must be provision for the development by FNCFS agencies of Indian service-delivery
standards; and (7) there must be a regional tripartite panel or committee, composed of
representatives of DIAND, FNCFS agencies, and the province/territory to review program
objectives and the development of Indian standards, and to be a vehicle for ongoing discussions
on issues of regional concem.

Not all agreements provide for the development and implementation of Indian standards for the
delivery of services. Funding may not be adequate to enable FNCFS agencies to meet
expanded responsibilities under the 1996 Act. The agreements are substantially, but not entirely,
in accord with the directive.
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Table 4.7

Consistency of Agreements with Legislation, Standards, and Directive 20-1
As of March 31, 2000

NF| NS | PE| NB | PQ | ON MB SK AB BC

Agreements No | Yes | NA| Yes | Yes | Yes Yes Yes Yes Yes
are consistent
with legislation

NA

Agreements No | Yes | NA [ Yes | Yes | Yes | Yes Yes Yes Yes
are consistent
with standards

NA

Agreements NA{ Yes | NA| Yes | Yes | Yes Yes Yes Yes Yes
provide for
comprehensive
services

NA

Agreements NA | Yes | NA | Yes | Yes | Yes Yes Yes Yes Yes
describes
service-
delivery mode

NA

Agreements NA | Yes-| NA| Yes | Yes | Yes Yes Yes Yes Yes
define
roles/responsib
ilities

NA

Agreements NA | Yes | NA| Yes | Yes | Yes [ 9Yes | Yes 11Yes Yes
include CFA 2 No 3No

NA

Agreements NA| Yes [ NA| Yes { Ne No Yes Yes Yes 2 Yes;
provide for 14 No
Indian n

standards

Agreements NA | Yes | NA | Yes No Yes No 1Yes Yes No
specify 6 No (2
regional

tripartite panel

NA

Agreements No | Yes | NA| Yes | Yes | No | 4Yes | Yes Yes Yes
are 3 7No
substantially in
accord with

NA




|Directivc 20-1 I l ‘ I l l L [ [ | I I

Note 1: Although most BC agreements do not provide for development and adoption of Indian standards,
the province and First Nations through a joint consultation process have established Aboriginal
Operational and Practice Standards which are applicable throughout the province.

Note 2 No agreements provide for a tripactite panel; however, every Delegation Enabling Agreement
contains a clause concerning resolution of differences among the parties.

Note 3: An amendment to the Youth Protection Act will permit the negotiation of agreements as foreseen by
Directive 20-1.

Note 4: In Manitoba there are very few tripartite and/or master agreements that exist at this time.

Are regions of DIAND consistent in their application of the policy

Directive 20-1 requires that FNCFS agencies, or their governing bodies, enter into agreements
with provinces that provide for the delegation of statutory powers and duties to the agencies.
This is also required for the exercise of those powers and duties in accordance with provincial
service standards or for First Nation standards established and adopted with the concurrence of
the province.

Table 4.8
Verification of First Nation Standards
(Yes=X)

NS | PE|NB|PQ|lON|MB]sSsk]| aB | BC| VT

First Nation Standards X X X X
completed and implemented

Standards being developed X X X

Table 4.9 summarizes by region current arrangements that exist to resolve differences in
interpretation of legislation and standards between provinces, DIAND and FNCFS Agencies.
In nearly all cases it is noted there is no formal mechanism in place resulting in informal methods
being deployed to address various contentious issues.

Table 4.9
Dispute Resolution Mechanisms As of March 31, 2000

legislation and standards. Any party to agreement may raise concerns for discussion.

Newfoundland No formal mechanism for dispute resolution. Informal discussions between First Nations
And Labrador and provincial representatives.
Nova Scotia Tripartite Agreement provides for discussion of differences in interpretation of

PEI Not applicable.

New Brunswick No formal mechanism for dispute resolution. Differences of opinion would be looked at
on a case-by-case basis.
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Québec

No formal mechanism for dispute resolution. Director of Centre de protection de
I’Enfance et de la Jeunesse is responsible for interpreting legislation and standards.

Ontario

No formal mechanism for dispute resolution. Provincial and children’s aid society
officials are responsible for interpreting legislation and standards.

Manitoba

No formal mechanism for dispute resolution. Province is viewed as having final authority
in interpretation of legislation and standards; DIAND on funding matters.

When issues arise, parties meet to resolve concerns. Ifagreement not possible, FNCFS
would call for advice of elected FN leaders.

Saskatchewan

No formal mechanism for dispute resolution.
Differences are resolved on anad hoc basis by parties to agreements.

Alberta

Most agreements provide that differences in interpretation of legislation and standards
are to be resolved at meetings of the Steering Management Committee. DIAND attends
by invitation only.

British Columbia

Every Delegation Enabling Agreement contains clause on resolution of differences of
opinion on legislation and standards. Differences are dealt with according to protocols
established by FNCFS and the provincial Director.

Yukon Teritory

Not applicable.

~ Application of Labour Coedes and Professional Certification Requirements

Directive 20-1 does not set out any specifications or guidelines conceming labour codes,
professional certification or educational standards for FNCFS agencies. Consequently
standards vary considerable from one province to the other, with some agencies applying
provincial or federal legislation or standards and other agencies applying their own. Table 4.10

summarizes the

practices and requirements concerning the application of labour codes,

professional licensing/registration and degree certification for social work staff.

Table 4.10

Application of Labour Codes, and Professional Certification and Degree Requirements

As of March 31, 2000
(Applicable to FNCFS = X)

NF NS PE NB | PQ { ON | MB SK AB BC Y1

Provincial labour code NA X X X NA
Federal labour code X X NA X X X NA
FN labour code NA X NA
Registration NA @ Mm (2} 3 3) (2) | NA
Degree requirement

X X NA @) 3) 3) (£)) (€)) X NA
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Note I: Ontario legislation was recently enacted; not effective until June 2000. Application to FNs not
known yet,

Note 2: No legislative requirements for licensing or certification.

Note 3: FNCFS agencies not obliged to adhere ta provincial requirements.

Note 4: Most agencies.
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SUMMARY

In this chapter we found that ‘child in need of protection’ is described as being a child who
meets one of the specified conditions set out in the legislation as placing a child at risk. The
current funding mechanism does not provide enough flexibility for agencies to adjust to changing
conditions.

Effects of some provincial legislation changes are often seen as positive by First Nation
representatives, however, it creates additional administrative and service-delivery responsibilities
for which agencies are not being adequately funded. If insufficient DIAND funding prevents the
agencies from meeting their obligations, there would appear to be a conflict with the findamental
principle of comparability of services expressed in Directive 20-1.
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CHAPTER FIVE
COMMUNICATIONS AND
FIRST NATIONS CHILD AND FAMILY SERVICES

OVERVIEW

The First Nations Child and Family Services Program promotes the development and establishment of
agencies that provide child and family services. The objective is to enable First Nations children and
famnilies living on reserve to have access to culturally sensitive child and family services within their
communities These services are to be comparable to those available to other provincial residents in
similar circumstances, The goal is to restore jurisdiction of child and family services to the First Nations
in Canada.

Policy Directive 20-1 encourages the development of culturally appropriate and culturally sensitive
services to First Nation persons. The Guiding Principles of the Policy Review emphasize the need to
involve community, parents, extended family, First Nation governments and Elders in the development
and provision of services. There is also a recognition of the need to promote greater integration of
services in the community and to develop a more holistic model of service delivery where appropriate at
the commumity level. :

A survey instrument was developed comprised mainly of operrended questions related to
communications issues which was distributed by fax to dl 94 FNCFS agencies in Canada. Fifty
agencies completed the survey. A total of 211 First Nations were represented, or were receiving child
and family services, from the 50 responding agencies. Although this is nearly a half response rate the
information contained in this chapter should be viewed as a “snapshot” of the national reality of
communications across the country.

Of the fifty completed survey instruments received, most were submitted by agency Executive Directors
or Directors. The actual personnel completing the questionnaires were identified as follows:

Executive Directors 20 40
Directors - 25 50
Managers 2 4
Other 3 6
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The survey instrument that was developed included forty questions addressing five key areas:
communications within the community, with service providers, with local govemnance
representatives, with provincial govemment representatives and federal government
representatives. Questions concermned existing communications, previous successes, major
challenges, communications needs, potential opportunities, target audiences and distribution
networks were also asked.

The objective of the data collection was to determine the impact of Policy Directive 20-1 on
communications and how agencies encourage the development of culturally appropriate
services. The instrument probed the role of community members, parents and extended family,
First Nations governments, Tribal Councils and of Elders in the development and delivery of
FNCFS services.

This Chapter summarizes the findings of this survey.
Collaboration

Nationally, over 60 percent of all agencies reported active participation of community members.
Currently newsletters appear to serve as one of the primary tools to share information with the
community. On a national basis, the most common modes of communication were flyers and
posters, meetings, newsletters and the radio.

More direct contact with community members was cited by 60 percent of the agencies in the
form of community meetings and by 40 percent in the form of Band council meetings. The two
forums offer an interactive means to share information and lend themselves more to the
participation of community members in developing culturally appropriate services.

On a national basis, the most common ways for community members to participate in the
development of FNCFS programs and services were reported as: direct contact with the
agency, public meetings, committee and volunteer work. Overall, FNCFS agencies rated the
collaboration as close to “good.” Over 50 percent of the agencies in most provinces rated the
relationship with parents as “good.” In general, agencies indicated the participation of
community members was best with respect to the participation of Elders. Extended £mily
members were rated second followed by the participation of parents. The national mean scores,
however, were quite close and suggest that the relationship with all can be considered
reasonably good.

One agency reported that they had hired a worker to develop commumity networking. The goal
of the project was open communications and cooperation between programs. This was realized
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through wellness initiatives such as Child Days, Cultural Days, and AIDS Awareness Days. An
AIDS initiative had been promoted by another agency to reach both adults and youth.

One agency in Manitoba, team building was stressed by combining CFS and other local
resources into one program. A Child Development and Parenting Series, available in English,
Cree and Dene, was broadcast through local television, radio and within schools. Another
agency reported that they actively solicited professionals from the public and other organizations
to find "talented people that could contribute to the agency. Other agencies described the use of
workshops on topics such as foster parenting, child abuse and service provider training to get
information out to the community. Efforts appear related to the agency going out to reach
community members more than one of them coming to the agency for information or to
participate in program development and delivery.

Promoting community involvement and an understanding of the programs was reported by 48
percent of the agencies as a challenge. Lack of resources and training was cited by 20 percent
of all agencies. In British Columbia over 60 percent of the agencies reported a lack of resources
and training as a limiting factor. In British Columbia FNCFS agencies serve more than one First
Nation and have to employ such tools as newsletters, public notices, and Band, committee and
community meetings as methods to communicate with the community membership.

FNCFS Agency Relations With First Nation Governments

Monthly or quarterly communications concerning formal reports, program development, and
program delivery were identified by 58 percent of the FNCFS agencies. When asked about the
participation of community leaders in the cultural development and delivery of services, the
respondents showed regional variations. Nationally, 40 percent indicated commumity leaders
participated informally, 16 percent participated in the context of boards and committees and 40
percent stated leaders did not participate at all.

FNCFS agencies appear to conduct formal communications with First Nations governments on
a regular monthly basis; however the tendency is for less formal contacts,

FNCFS agencies rated their relationships with both First Nations governments and Tribal
Councils as good but gave preference to the former. Tribal Council relations were rated a little
less than good with 38 percent of the agencies indicating the question was not applicable.

Though 62 percent of the agencies indicated they shared information within the context of

meetings, they indicated the participation of community leaders in the development and delivery
of services was less formal.
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FNCFS Agency Relations With Other Service Providers On Resérve

A key indicator of FNCFS agency cooperation and collaboration was the rating the
respondents offered regarding the participation of other service providers with respect to the
development and delivery of services. Across the country the overall mean rating was an even 2
or “good.” '

Comparative Analysis of FNCFS Agency Relations with Other Service Providers on the Reserves

Total

Survey  Question 1, NF NS NB QC ON MB |SK AB BC

Section 2

# % % % % Y % % % %

Community Health Services |30 0.0 100.0 [900 |556 166.7 286 |60.0 {1000 |50.0

Police Services 16 0.0 100.0 (400 333 (0.0 286 |40.0 [0.0 25.0

Schools 14 0.0 1000 §20.0 333 (333 0.0 400 0.0 37.5

Alcohol & Drug Assistance i3 [oo 0.0 60.0 [0.0 |333 286 [300 |00 12.5
Agencies .

Social Service Agencies 12 0.0 1000 1100 |0.0 0.0 0.0 50.0 {1000 |[S0.0

Provincial Child/ Family|9 1000 |00 10,0 (333 |333 |00 0.0 0.0 375
Services

Mental Health Agencies 8 0.0 0.0 40.0 0.0 333 (0.0 200 Joo0 12.5

w

Other First Nations CFS 0.0 0.0 200 1.1 |00 0.0 0.0 0.0 0.0

Agencies

FNCFS agencies were asked if they communicate with other service providers and if they did,
what was the service. The data in Table 5.1 summarizes the range of responses and what
percentage of the services agencies in any given region identified. Health services predominated
with 60 percent of all the agencies indicating some form of communication. Police services
followed with 32 percent of all agencies indicating regular contact. Schools, alcohol and drug
agencies, and social agencies were each identified by 28 percent, 26 percent, and 24 percent of
all FNCFS agencies respectively.

When asked how the agency gemerally communicated with other service providers, the

predominate form reported was personal contact. This was fairly consistent across the country.
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Seventy-six percent of all agencies identified direct personal contacts and meetings as a mode of
communication. Fifty-four percent of all agencies identified the telephone and fax. Written
correspondence was identified by 30 percent. Workshops and e-mails were not emphasized at
all. Though telephones and faxes remain impartant tools, email remains under utilized across the
country. This suggests that computers may not be used by these agencies or are not recognized
as useful tools for communication.

The theme of common understanding about the agency’s programs and promoting involvement
continues to be identified as a challenge facing FNCFS agencies. This is true with respect to
community members, community leadership and in terms of the relationships with other service
providers.

FNCFS agencies pointed to the need for better systems of sharing infonmation and more
frequent communication among service providers. Communication and collaboration were
generally not formalized among FNCFS agencies and did not show a consistent pattem across
the country. Community health services were the most widely identified type of agency that
FNCFS agencies had regular contact with. Police services followed second. Communications
with other service providers tend to be direct and personal either face-to-face or by phone or
fax. Though some formal communication protocols exist they are not widespread.

A consistent challenge is the need for cooperation and understanding as were the problems
associated with time and distance. The agencies did not report that financial and resource
constraints were factors limiting community and leadership participation or cooperation;
however, agencies do tend to favour low-budget communication initiatives.

Inter-organizational Protocols

The previous section detailed the relationships that exist with communities, First Nations
governments and Tribal Councils, and other local service providers. There was not a consistent
form of communication used by all. Informal protocols were more common with respect to
Elders and Tribal Councils. The data indicated that efforts were being made to communicate
with Elders, community leaders, and other community members but the mode and success was
variable across the country. Agencies varied in their mode of communication and in how they
encouraged community participation.

In the context of community, Band or Council meetings and committees, FNCFS agencies in a
number of provinces reveal broad-based participation in these public forums. Community
meetings (60%) was the most widely cited forum followed by Band Council and committee
meetings (40% of all cases), public meetings, and workshops involving program and service
development (30% of all cases). Other public forums included committee involvement in
program and service development (26 %) and to a lesser extent forums involving ®rvice
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delivery such as committee involvement (19%), public meetings (16% and participation on
boards and committees (16%).

In the context of more personal face-to-face contacts, informal consultations with community
leaders was cited by 40 percent of all agencies.

The data suggests agencies have adopted a broad-based range of communication protocols to
reach community members. Direct contact in public forums and within more personal face-to-
face contexts were the most commmon or widespread strategy.

Protocols Established By FNCFS Agencies With Other Service Providers

COmpmﬁvo Analysls of Protocols Establlshed by FNCFS Agenclos with Other Service Provlders

Survey Questfons 1, 2 & 3, Section 2 Total INF NS [NB |QC [ON [MB {SK |[AB [BC
4 % % % [% % |% % |% %

Direct Personat Contacts & Meetings with |38 [100.0 1100.0 [90.0 [66.7 |66.7 {57.1 [80.0 100.0 |75.0
Other Service Providers

Regular Communication with Community |30  [0.0 1000 |[90.0 [55.6 l66.7 |28.6 ls0.0 |i106.0 50.0
Health Services

Telephone & Fax Communications with 27 100.0 [100.0 {50.0 |66.7 |66.7 [28.6 [50.0 [0.0 |62.5
Other Service Providers

Regular Communication with Police Services |16 |00  [100.0 [40.0 [33.3 |00 [286 [400 (00 [250

Formal Protocols, Existing or Developing, (16  ]100.0 [100.0 ]20.0 |22.2 667 |00 |200 |100.0 62.5
with Other Service Providers

Written Correspondence with Other Service |15 1000 0.0 0.0 [222 [66.7 |28.6 |60.0 {0.0 [25.0
Providers
Regular Communication with Schoals 14 |00 100.0 |120.0 [33.3 |333 [0.0 (400 |00 375
Regular Communication with Alcohol & Drugl13  [00 0.0 (600 [0.0 [333 {286 30.0 |0.0 12.5
Assistance Agencies
Regular Communication with Social Service [12 0.0 1000 {100 |00 00 [0.0 [50.0 |100.0 |50.0
Agescies
Regular Communication with Provincial Child|$ 100.0 {00 |10.0 (333 [333 |00 |oo |00 (375
& Family Services
Regular Communication with Mental Health |8 00 0.0 |40.0 {0.0 |[333 [o.0 [200 (0.0 12.5
Agencies
Formal Regular Meetings & Case 7 00 0.0 |10.0 |11.1 0.0 |28.6 [200 o.0 12.5
Conferences with Other Service Providers

Workshops with Other Service Providers 3 00 J100.0joo o0 Joo [143 |oo oo (125

n




Regular Communication with Other First 3 00 |00 (200 |11.1 JO.0 (0.0 [0.0 {00 |00
Nations CFS Agencies ’
Formal Memorandum of Understanding with |2 00 |00 |20.0 |00 00 (00 (10.0 (0.0 [0.0
Other Service Providers

Formal Joint Initiatives with Other Service|2 00 00 [100 (111 0.0 Jo.0 0.0 |00 0.0
Providers

Email with Other Service Providers 2 00 [00 (100 |il.1 |00 |00 oo 100 (0.0

Direct personal contact and meetings with service providers was identified by 76 percent of the
agencies, or a majority in every province. This indicates lines of communication exist even if not

in a formalized manner.

Communications tend to rest on more informal protocols and FNCFS agencies do not always
use all the communication tools available to them nor do they necessarily communicate with all
service providers within their locale. Pethaps greater emphasis on more formal relationships
would address some of these problems. When asked about challenges to communication the
lack of understanding about issues and initiatives was commonly cited as was the need for

greater participation from other organizations.

Protocols Established By FNCFS Agencies With First Nations Governments

TABLE 5.3

Survey Question 2 & 3, Section 3 Totall NF | NS | NB | QC | ON|MB | SK | AB | BC
# 1% % % |% |% [% % [% |[|%

Scheduled Meetings with FN Gov'ts 31 |[100.0 {100.0 |60.0 |55.6 |33.3 |85.7 |80.0 }100.025.0

Written Reports & Correspondence with FN 16 |100.0 ]100.0 [40.0 [11.1 [66.7 [28.6 120.0 |0.0 |375

Gov'ts

Board & Committee Participation with 8 (0.0 |100.0100 {333 |0.0 (286 [10.0 |[0.0 {0.0

Community Leaders

Communication with FN Gov'ts on an Ongoing or |7 0.0 [0.0 {300 ]0.0 }[33.3 [143 |00 0.0 [25.0

As-Needed Basis

Telephone Communication with FN Gov'ts 2 (oo |00 [t00 |00 |00 |00 (00 (0.0 [i25
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Table 5.3 indicates a number of strategies and mechanisms for communicating with First
Nations governments but no clear pattemns emerge. Scheduled meetings were cited by sixty-two
percent of the agencies followed by written reports and correspondence among thirty-two
percent of the cases.

Protocols obviously exist between FNCFS agencies and First Nations governments. Scheduled
meetings and written reports and comespondence were common. Agencies nonetheless
recognize that challenges exist: fifty-two percent of the agencies identified problems with
developing cooperation and understanding with First Nations governments about agency issues

The research indicated forty percent of all FNCFS agencies reported that community leaders
do not participate in the development and delivery of services. Assuming community meetings
are in some ways related to the role of the Tribal Council, the majority (60%) indicated
information was shared within this fonun. More specifically, forty percent indicated information
was shared at Band and committee meetings. Agencies either indicated the role of the Councils
did not apply to their activities or that community leaders did not participate in the development
and delivery of services. Nonetheless, the majority of agencies indicated they shared information
within community meetings and through the participation of community leaders.

Overall, fifty percent of the agencies reported regular contact suggesting protocols have been
established. This was not common however to all regions and agencies. Fifty percent of all
agencies reported regular contact with provincial govemments. Twenty-eight percent of the
agencies reported communications were rare or that there were no communications. Eighteen
percent indicated meetings and contacts were on an as-needed basis. Their reasons for
communicating with provincial govemnments were to discuss policy and legislation issues, funding
issues, and/or case management issues. Fifty percent of all agencies reported policy and
legislative issues as being a key topic of provincial protocols. Program and service protocols
and formal agreements were also identified.

With respect to relationships and communications with the federal government (DIAND) the
most commonly addressed topics were either funding issues or program and menagement
issues. This differs from the topics commonly communicated with the provincial government,
which showed greater emphasis on policy and legislative issues.

Sixty-six percent of all agencies identified funding as the topic most commonly addressed with
the federal government.

When queried about challenges faced when communicating with the federal government no clear
trends were identified A lack of understanding was most commonly identified. The most
commonly mentioned problem was a basic lack of funding for child and family services. Some
agencies noted that this problem made communication initiatives more difficult.
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Overall, the agency comments suggest Policy Directive 20-1 has a negative impact on
communications. The policy is viewed as rigid and unilateral with little room for FNCFS input in
the interpretation, or allocation of funds. FNCFS agencies noted that funding inevitably affected
communications. One agency stated Policy Directive 20-1 was outdated. Another noted that
the Directive appeared more effective when applied to larger reserves.

In general, the Directive was not perceived as a positive arrangement for service agencies.
FNCFS agencies reported they wanted more input into the legislative relationship with the
federal government and certainly feel that more collaboration is needed in child and family
service issues, The data on communications and policy development at the cormmunity level
confirms this. Although there was no clear or strong tendencies among agencies across the
country, there was a sense that more flexible and informal methods were preferred.

Use of formal communication protocols

Only thirty two percent of the agencies indicated having formal protocols in place with other
service providers, These protocols were very regional and not widespread. Direct personal
contacts and meetings were identified by 76 percent of the agencies indicating that
communications exist even if not in a formalized manner. The relationship with other service
providers was rated as reasonably good. Agencies did not always communicate with all service
providers that were available in their area.

Protocols exist between FNCFS agencies and First Nations governments. Scheduled meetings
and written reports and correspondence were common. Formal protocols with Tribal Councils
were not readily identified but contacts fall within the broader scope of community relationships.

Fifty percent of all agencies reported regular contact with provincial govemments. Twenty-eight
percent of the agencies reported communications were rare or that there were no
communications at all. Eighteen percent indicated meetings and contacts were on an as-needed
basis. Communications concemned policy and legislation issues, funding issues, and/or case
management issues. The most commonly cited protocol concerned programs and services but
the responses were highly regionalised

Joint Ventures

The third component to the analysis involved a comparative analysis of the joint ventures
between FN agencies and other service providers in the community.
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TABLE 5.4

pE P 7 Y

Agencies and Other Servlcef

Providers

Survey Question 4, Total INF |INS [NB |QC |[ON |[MB |SK {AB |BC
Section 2 and Question 3, Section 2

# % % |% |% (% |% (% |% [%

Protocols (Existing or in Development) |16 100.0 |100.0 |200 (222 {66.7 |0.0 [20.0 |1000|62.5

Joint Workshops & Forums 8 00 00 ]200 |il.l |333 |143 200 |00 [I25

Regular Meetings & Case Conferences |7 00 |00 |[100 jl1Ll jOO |286 (200 JOO |[125

Community Resource Group 3 00 |00 |100 |00 j00 |143 |00 [00 125

Developing Protocols 3 00 |00 [100 (00 |333 [00 |00 |00 |[12S

Regular Communication with Other]3 00 |00 [200 |11.1 |00 |00 {00 OO |00
FNCFS Agencies

Sharing Resources & Training 2 00 (00 [100 [00 |00 |00 ]oO |00 |[250
Joint Initiatives 2 00 |00 |[100 |11.1 {00 |00 |00 |00 |00

Memorandum of Understanding 2 00 [00 (200 |00 {00 |00 |100 |00 |00

The data summarized in Table 5.4 displays the low response rate to the question about joint
ventures with other service providers. At best 32 percent of all agencies indicated protocols
either existed or were in the development stage. Sixteen percent identified joint workshops and
forums and 14 percent identified regular meetings and case conferences.

Program development and delivery were the most commonly cited joint activity. Forty-eight
percent of all agencies cited program development and delivery. Committee representation was
identified in only 6 percent of the cases. Significantly, 40 percent indicated that no joint ventures
were in place with First Nations governments.

Agencies did not report a high participation of Elders in committee and advisory groups (28%of
all agencies), within informal gatherings (22% of all agencies), nor within the context of
programs and workshops (14% of all agencies).

According to the data the participation of Elders was not wide<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>