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DR. CINDY BLACKSTOCK, AFFIRMED:

EXAMINATION BY MR. TAYLOR, Q.C.:

1. Q. Dr. Blackstock, are you Cindy Blackstock?

A. Yes, I am.

2. Q. You swore an Affidavit on February 1llth,
2010 in these proceedings, did you?

A. Yes, I did.

3. Q. I noticed that you took an Affirmation to
tell the truth on this Cross-Examination. Is there any
reason why you swore an Affidavit and now you're
affirming on the Cross-Examination?

A. I assume that's a process of the Tribunal.

Irregardless of the situation, my personal commitment
in both documents is to tell nothing but the truth.

4. Q. Well, I heard Madame Reporter, she asked
you if you wanted to swear or affirm and you chose to
affirm. People who swear are those who believe in God
and those who affirm are those who, for any reason,
have a reason not to want to swear on the Bible.

I assume that when you took your Affidavit you
swore on the Bible, you took it before a Commissioner
for taking Affidavits in Ontario, and now you're
affirming. Any reason why the difference?

A. You know, Mr. Taylor, I think it's not

quite true that the fact that I would affirm or swear
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would have any reflection on my belief in God.

My understanding is that according to the law I
have an opportunity to choose whichever one I prefer
and today I chose to affirm and I chose to hold this
baby eagle feather, which is representative of the
sacred eagle and also children. You can tell it's a
baby eagle feather because of the spots on it and I
have some sacred tobacco that was just gifted to me
here.

Q. All right. You're committed to telling the
truth as best you know it, are you?

A. Yes, I am.

Q. Now, I don't know if it's strictly needed
but I'm going to show you a copy of your Affidavit of
February 11lth and ask you if you can identify it.
That's a copy that doesn't have the exhibits. Do you
recognize that, you can turn to the back page, as your
Affidavit sworn February 11th?

A. I'm just taking a moment, Mr. Taylor, to
look at each of the pages. Yes, it appears to be the
Affidavit that I swore on February 11, 2010.

MR. TAYLOR: We'll mark that as Exhibit 1,
please.

EXHIBIT NO. 1: Affidavit of Dr. Cindy

Blackstock sworn February 11, 2010.
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Tel:

MR. CHAMP: Mr. Taylor, why are we marking that
as an Exhibit? 1It's Paul Champ on behalf of the
Complainant. The Affidavit is already part of the
Record. If there's some issue as to the authenticity
of the Affidavit?

MR. TAYLOR: No, there isn't. I don't know
that it's strictly necessary. It's really a point of
convenience. It's sometimes easier when you have a
Transcript and Exhibits to have them together rather
than trying to figure out months or a year later what's
where, so that's the main reason.

MR. CHAMP: Okay. I'll just note for.the
Record that the Witness does have a full copy of her
Affidavit with her already, which is to say the
Affidavit sworn February 11, 2010 as well as all
Exhibits, she has that with her already.

MR. TAYLOR: All right.

BY MR. TAYLOR:

Q. You swear that you are the Executive
Director of the First Nations Child and Family Caring
Society of Canada, Dr. Blackstock, and I'm going to
generally refer to that as the Caring Society, which is
a name that's commonly used, I believe, is it?

A. Yes, it is.

Q. Am I correct that you became the Executive
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10.

11.

12.

13.

14.

Director in 20022

A. 2002-2003, that's correct.

Q. And you've been the Executive Director
continuously since then?

A. That's correct.

Q. Do you have any position or affiliation
with the Assembly of First Nations?

A. We have a Protocol Agreement which enables
us to work on issues of like cause. However, we are
two independent organizations and we pursue matters in
the courses of our mission statements and our
objectives as organizations.

Q. When you say "we", do you mean the Caring
Society?

A. Yes.

Q. You personally, do you have any affiliation
or position with the Assembly of First Nations?

A. No.

Q. When I say "AFN", you understand that to
mean the Assembly of First Nations, do you?

A. Yes, I do, and I suspect that if you're
using it for another purpose and another acronym that
you'll clarify that for me.

Q. I understand you have a Bachelor of Arts in

Psychology?
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A. I do, from the University of British
Columbia.

Q. And a Masters of Management from McGill, is
that right?

A. That's correct.

Q. The Masters of Management is a degree you
have pertaining to management in the voluntary sector
and non-governmental organizations, is that right?

A. The Masters of Management is a degree, my
specialization within it was with regard to voluntary
sector organizations.

Q. Now, you recently have obtained a PhD from
the University of Toronto?

A. Yes, last year.

Q In what?

A. In social work.

Q Prior to be being appointed the Executive
Director of the Caring Society, did you have any
affiliation with that organization?

A. With the University of Toronto?

Q. No, with the Caring Society?

A. Well, we were a grassroots organization and
I was one of the people who volunteered to create the
Caring Society back in 1998.

Q. So you're one of the founders, were you, of
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22.

23.

24,

25.

26.

27.

the Caring Society, is that right?

A. That's correct.

Q. Was 1998 when you first started an
affiliation with the Caring Society?

A. Yes, what later became known as the Caring
Society. At that point, it wasn't an incorporated
organization.

Q. When did it get incorporated?

A. In 1999.

Q. Before you were the Executive Director of
the Caring Society, you were either the Executive
Director or other senior manager of a Caring Society in
British Columbia, were you?

A. 1It's called the Caring for First Nations
Children's Society.

Q. Were you the Executive Director or senior
manager?

A. I was the Executive Director.

Q. What years did you hold that position?

A. Approximately 1998 to 2002.

Q. You swear in paragraph 2 of your Affidavit
that you are a registered social worker. Where are you
currently registered as a social worker?

A. With the Ontario Association of Social

Workers. I was pleased to receive the leadership in
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28.

29.

30.

31.

32.

33.

34.

35.

36.

social work award from them in 2008.

Q. Are you licensed to deliver social work
services in Ontario?

A. Yes.

Q. At one time, you were a registered social

worker in British Columbia, weren't you?

A. No.

Q. Did you do social work in British Columbia?
A. Yes.

Q. What years did you do social work in B.C.?
A, From 1987 up to and including 1998.

Q. Was that your first social work?

A. Pardon?

Q. When you started in British Columbia in
1987, was that your first go at social work?

A. Before that, I was working in a group home,
et cetera, but in a formal basis, yes.

Q. Have you done social work in Ontario?

A. In my current position, I'm considered to
be a social worker, so yes.

Q. Do you do what I would call active social
work with clients?

A. No, I don't do line work at the moment, but
I'm registered to do it should I choose.

Q. Since when have you been a registered
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social worker in Ontario?

MR. CHAMP: Mr. Taylor, before Ms Blackstock
answers that question, I just raise a general objection
as to relevance. What is the purpose of going through
Ms Blackstock's entire history? 1Is there some issue --
well, I'm curious, what does that have to do with the
evidence that she presents?

MR. TAYLOR: Firstly, I'm almost done and
secondly, I don't think I'm going through her whole
history, but it's just that in these proceedings what
is child welfare and what is it that's being funded is
part of the issue, so I'm asking what she's done and
what her background and basis of knowing about social
work is.

MR. CHAMP: Okay, I didn't think there was any
issue with respect to her qualifications or that she's
testifying strictly as an expert witness, but it's ---

MR. TAYLOR: No, no, she's not qualified as an
expert.

BY MR. TAYLOR:

Q. When did you first get registered as a
social worker in Ontario?

A. I chose to register last year.

Q. And had not been before that?

A. No, I did not register prior to that.

:)*
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39. Q. Is it fair to say that since 2002, you've

40.

41.

been engaged in a management role with the Caring
Society?

A. I wouldn't encapsule it as a management
role. I think we do significant work with First
Nations communities and with the First Nations agencies
working in those communities, so to conceptualize it
strictly within a management construct would not be
correct.

Q. Okay. Management and advisory, then?

A. I would say even further than advisory.
It's engagement, consultation, learning, and also the
dissemination of expert opinion whenever that's
required or requested by First Nations. We also are
involved in research, policy development and other
types of activities.

Q. Are you a recipient and have you ever been
a recipient of child welfare services on reserve?

MR. CHAMP: I object. What's the relevance of
that question, Mr. Taylor?

MR. TAYLOR: Well, the relevance goes to
knowledge of what is being done on reserve which is the
question that is before this Tribunal both in the
proceedings and specifically in the Motion that this is

a Cross-Examination on Affidavit in aid of.

1.0
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42.

43.

44.

MR. CHAMP: Well, I don't know if wé
necessarily have on the Record Ms Blackstock's age, but
if you're asking whether when she was a child whether
she was subject to child protection services, I think
it's already been established and agreed by the parties
what the scope of the complaint is and with modesty to
Ms Blackstock, I think that would be far beyond the
scope of the complaint at this time and I don't see the
relevance.

BY MR. TAYLOR:

Q. Well, let me first confirm and we don't
need to go to specifics but clearly, Dr. Blackstock,
you are an adult person and have been for some number
of years given that you've obtained a Bachelors, a
Masters, a Doctorate and you've worked in social work
and related fields for something in the order of 20-
plus years, correct?

A. That is correct, I am an adult.

Q. And have been in the business working and
obtaining university degrees for some 20-plus years?

A. That is correct.

Q. 1I'll ask you this, then. 1Is the Caring
Society a service provider of child welfare services on
reserve?

A. It depends on how you conceptualize child

11
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45.

46.

47.

48.

welfare services.

Q. Okay, then I'll be specific as to the
question. I am using a service provider in the context
of an agency or an incorporated body or unincorporated
body who is authorized, certified and mandated by a
province to provide child welfare on reserve. Does the
Caring Society fit that category?

A. Given your limited definition of what a
service is, no, we do not meet that definition.

Q. Am I correct that the Caring Society does
not receive any funding from INAC under the Child
Family Services funding program?

A, That is correct. We don't receive any
funding from the Federal Government at all.

Q. To your knowledge, does the AFN provide any
child welfare services on reserve as a provincially
authorized, mandated and certified agency?

A. Well, I don't know the full scope of the
Assembly of First Nations Services, you would have to
ask the Assembly of First Nations. But to the best of
my knowledge, they don't provide direct services.

Q. Do you agree with me that in order to
provide child welfare services on reserve, the provider
has to be mandated and certified by the applicable

province or territory?

12
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50.

51.

52.

A. ©No, there are exceptions to that.

Q. Are you referring to the Spallumcheen Band
in British Columbia?

A. Well, there's the Spallumcheen Band and
there's also the Northwest Territories Act, Section 56
where the minister has direct authorization in child
and family services. Those are two exceptions.
There's also self-government agreements.

( OFF RECORD DISCUSSION )

BY MR. TAYLOR:

Q. Dr. Blackstock, you know that the
Spallumcheen Band and First Nation is in the Okanagan
area of British Columbia, do you?

A. It's in the Interior of British Columbia on
Spallumcheen territory.

Q. Do you agree with me that the Northwest
Territories and anything to do with child welfare there
is not part of this complaint?

A. No, I don't agree with you.

Q. Well, that's a new thought that we'll take
up another day with your lawyer. Do you say that the
child welfare in Nunavut is part or not part of this
complaint?

A. At this point, it would be part of the

complaint.

13
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53. Q. All right. Now, coming back to provincial

54.

mandating and authorization, apart from the
Spallumcheen example which we will deal with in due
course and the Northwest Territories and Nunavut and
where there are self-government agreements such as
Nisga'a in British Columbia, do you agree that child
welfare on reserve is delivered by entities who first
have to be provincially mandated and certified?

A. What I would say is that the Department of
Indian Affairs through it's funding program and funding
service requires First Nations Child and Family Service
Agencies to accept provincial delegation as a criteria
for the Department to then exercise any funding
responsibilities.

That is from the national program manual
written by your client, it's also reiterated in your
Program Directive PD 20-1, in the enhanced funding
arrangement, and in the 1965 Ontario Child Welfare
Agreement in terms of your fiscal policies.

Q. And perhaps more importantly, provincial
legislation requires it, too, doesn't it? That is,
provincial legislation requires that anyone in a
province who is going to deliver child welfare services
has to be provincially certified?

A. Well, there is the proviso -- I'm not a

14
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55.

56.

lawyer, but the Indian Act could exercise some
authority on that matter that I understand ---

Q. Well, if you're not a lawyer, we don't need
to hear what you think of the Indian Act or
interpreting it.

MR. CHAMP: Well, then why are you asking her
the question, Mr. Taylor?

MR. TAYLOR: I'm asking a factual question,
whether as a matter of fact entities who deliver child
welfare services on reserve are provincially certified.

MR. CHAMP: That sounds like a legal question
to me. *O¥*

BY MR. TAYLOR:

Q. 1I'll ask that first, the factual question.
Are they provincially certified?

MR. CHAMP: Mr. Taylor, that is technically a
legal question. Are they certified pursuant to the
provincial legislation ---

MR. TAYLOR: May I ask who is putting this
Witness forward? Mr. Poulin said he would be doing the
objections, I haven't heard a peep out of him. Mr.
Champ, you're putting forth a lot of objections. Who
is putting this Witness forward?

MR. POULIN: The Affidavit is being put forward

by the Commission. The problem in this particular case

15

3*

3233333333333 H33333H3H3333333333332>3H)332Hr3>3H3)Hy



CORNELLeCATANA REPORTING SERVICES, 800-170 Laurier Ave. W., Ottawa,
ON K1P 5V5
Tel: (613) 231-4664 1-800-893-6272 Fax: (613) 231-4605

)3)3)3)3)3)3)3)3)3)3)3)3)3)39)33)3)933)2)33)3)3)293)3)3)3)2)33)3)3)3)32)2)2))

=W N

o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

57.

is that the Witness in question is representing one of
the Complainants and so therefore as counsel for a
party, Mr. Champ has a right to an objection.

MR. TAYLOR: That's fine.

MR. POULIN: However, on the issue of your
question, if you wish to rephrase it there are ways of
rephrasing it. But the problem is that you're asking
her if the agencies according to provincial law need to
be certified and that is a legal question.

MR. TAYLOR: That is not the question I meant
to ask. Let me try it again.

MR. POULIN: Okay.

BY MR. TAYLOR:

Q. As a matter of fact, do you know it to be
so that entities who deliver child welfare on reserve
in Canada, apart from Spallumcheen and the self-
governing situations, that those entities are in fact
provincially certified?

A. What I would say is that for those
agencies, there is a process called delegated authority
also known as mandated authority and First Nations can
receive delegated authority and their social workers
are therefore entitled to provide services according to
the provincial statute. This is a requirement of INAC

for any funding provided under their child and family

16
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58.

59.

60.

services programs.

So for those agencies that are receiving funds
from them, because INAC requires it they have to follow
the provincial statute and any delegation requirements
outlined by the province or the territory of reference.

Q. All right. And since you seem to know
about requirements, the provinces require it too, do
they?

A. It would depend on the arrangement. I
mean, there we have Spallumcheen right in the middle of
British Columbia where your Minister of Indian Affairs
signed a Band bylaw giving them authority for child
welfare on reserve. They exercised that authority
according to the Minister of Indian Affairs and the
Province of British Columbia respects that.

Q. That's the only example of that kind you
can point to, isn't it?

A. Well there's the Tripartite Agreement in
Sechelt and I'm not sure of the specific mechanisms of
that, but that provides for the federal and provincial
delegated authority to fall to the First Nation to then
exercise it's law-making authorities.

Q. That's a sort of self-governing
arrangement, isn't it?

A. I'm not sure how to characterize it, I can

17
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just say what I know it to be.

Q. Is it your understanding that there are no
Indian reserves in Nunavut?

A. It is my understanding.

Q. The same with Northwest Territories?

A. No, there are First Nations under the
Indian Act in Northwest Territories.

Q. Are there any reserves?

A. There are First Nations under the Indian
Act and I would assume there would be reserves tied to
them.

Q. But you don't know?

A. I don't know for sure.

Q. Now, the First Nation agencies who deliver
child welfare on reserve are entities controlled by
First Nation people, aren't they?

A. No, they're not. In many ways, they are
wearing a straitjacket of control exercised partly
through the funding regimes and funding service,
exercised by your client, the Department of Indian
Affairs and Northern Development, and then also the
provincial statutes and standards which your client
requires in order for them to exercise service.

So it's wrong to assume that a First Nation can

act in ways that truly represent their own law making

18




CORNELLeCATANA REPORTING SERVICES, 800-170 Laurier Ave. W., Ottawa,
ON ) K1P 5V5
Tel: (613) 231-4664 1-800-893-6272 Fax: (613) 231-4605

w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

66.

67.

68.

authority and their standards and their ways of being
able to operate it, which I understand First Nations
control over an agency to be.

Q. Let me rephrase the question, then. 2Am T
correct that the Directors of the agencies who deliver
child welfare on reserve are First Nations people?

A. Not in all cases.

Q. They are overwhelmingly First Nation,
aren't they?

A. I think in the majority of cases, that's
true. But being a First Nations people does not lead
to a First Nations control over an agency. Otherwise,
I'd be having control over the Tribunal room and I
don't think that you'd want to see that.

Q. Is the work of the Caring Society broader
than what's covered by Child Welfare under provincial
child protection legislation?

A. Well, I think when you consider that Child
Welfare under provincial legislation talks about the
safety and well-being as being a paramount
consideration and many of the statutes provide specific
projections for the rights of children, then we would
fall within that umbrella.

We also, of course, are bound by the United

Nations Convention on the Rights of the Child that we

19
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69.

70.

1.

take very seriously in all of our work and that's why
I'm so pleased today that we have students here from
Elizabeth Winwood School to exercise their rights to
participate according to the Convention. I personally
am very, very pleased to see that.

Q. Dr. Blackstock, could we focus on answering
my questions, please?

A. I thought I did answer your question. If
you'd like me to clarify it, I'd be happy to.

Q. I don't think your last part bore on my
question. You say you are a registered social worker
right now and you have been in the past in another
province -- sorry, you weren't but you've done social
work in another province. You're very familiar with
child protection legislation in the provinces, aren't
you?

A. I'm reasonably familiar with it, but again
I'm not a lawyer and my work is national. So if you
have a specific question, I'd be pleased to answer it
and if I don't know, I'll definitely let you know that
I'm not clear on it.

Q. All right. With what knowledge you have,
is it fair to say that the work of the Caring Society
is broader than what is covered by provincial child

protection legislation?
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A. Well, if you take it in tandem with the
Convention on the Rights of the Child, I think that we
fall within the ambit of that and in fact many of the
statutes reference the United Nations Convention on the
Rights of the Child.

Q. You may not be getting my question. I'm
not disputing that you would fall within the ambit, I'm
interested in provincial child welfare legislation
right now, not international arrangements or treaties.

What I'm asking you is whether it is the case of the
work of the Caring Society is broader than what is in
provincial child protection legislation?

A. That's the piece that I'm not clear about,
Mr. Taylor. I've said that, you know, it may be
broader depending on how you interpret those provincial
statutes. Butrthe provincial statutes are very clear
to say that they look at the safety and well-being of
the child and they also reference the importance of
families and the importance of indigenous communities.

We focus on all three of those as it's relevant to
children.

Q. In the work that the Caring Society does,
they take a holistic approach to children and family,
don't they?

A. Yes, we do.

P1
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74. Q. The child welfare is just one part of that

75.

76.

77.

work, isn't it?

A. We view child welfare within the context of
that holistic overview. So for us, the welfare of a
child is not specifically tied to simply responding to
child maltreatment, it's ensuring that children and
young people have an opportunity to grow up proud of
who they are in the circle of healthy family and
community.

Q. Now, you have your Affidavit in front of
you, I understand?

A. Yes, I do. What would you like me to refer
to?

Q. Paragraph 5. You refer to "Aboriginal
children, youth and families in Canada". In referring
and using the word "Aboriginal”, do you mean First
Nations?

A. No, there are times when we work more
broadly on Aboriginal issues. For example, we are a
very proud member of a coalition of approximately 13
organizations that include the Métis National Council
and the Inuit Tapiriit Kanatami called Many Hands One
Dream, which sets out principles for the improved
health of Aboriginal children in Canada.

Q. Is the mandate of the Caring Society under
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78.

79.

80.

its incorporating documents to provide advice and
research and advocacy on behalf of children?

A. I'd have to refer to our incorporating
documents, but I think they speak a lot to the issue of
public education, the issue of importance of education

We do a lot in using education in its broadest sense
in terms of providing information, sometimes developing
that information, providing policy advice. We do some
work in policy development, as you know, and we also
work in partnership with First Nations and provinces
and territories to develop child welfare systems that
are more responsive to the unique needs of Aboriginal
children.

Q. Do you know whether the Caring Society's
mandating documents refer to and specify "First Nation"
or "Aboriginal"?

A. I'd have to go back and check them.

Q. That's fine. You'll agree with me that in
terms of child welfare and people generally on reserve,
that they are going to be overwhelmingly First Nations
and not other Aboriginal people, would you?

A. Yes. Because of the structure of the
Indian Act, that's true. .

.Q. In paragraph 6, you say that amongst other

sources you receive funding from a university. I'm not
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81.

82.

83.

asking what amount, but I'm interested which
university?

A. University of Toronto.

Q. Now, the Caring Society and the AFN jointly
filed a complaint of course, which again it may not be
strictly necessary but for clarity I'm going to produce
and show to you a document which has a cover note to
Deputy Minister Michael Wernick of Indian Affairs.
Apart from the letter or beyond the letter, do you
recognize that document as the complaint filed by the
Caring Society and the AFN in either late 2006 or early
20077

A. It was filed I believe on February 23rzd,
2007. I'm just taking a close look. It appears to be
the document.

MR. TAYLOR: All right. May that be Exhibit 2,
please?

EXHIBIT NO. 2: Letter to Mr. Michael Wernick

from Richard Tardif, undated with attached

Human Rights Commission Complaint Form.

BY MR. TAYLOR:

Q. You are one of the signatories to the
complaint, I see?

A. Yes, that is my signature.

Q. Now, in paragraph 10 of your Affidavit, you
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refer to the purpose of Indian Affairs First Nations
Child and Family Services Program and later on in
paragraphs 34 and 35 of your Affidavit, you refer to a
Fact Sheet on the program and then you attach that fax
sheet at Exhibit G.

A. Right. That was the Fact Sheet authored by
the Indian Affairs and Northern Development, let me
just refer to that. 1I'll just pull it up here, I've
found it. Yes, Fact Sheet, First Nations Child and
Family Services, Indian and Northern Affairs Canada, I
have it, Mr. Taylor.

Q. You'll see on that first page about halfway
down, there's two bullets. In the first bullet, it
says the First Nations Child and Family Services
program supports 105 First Nations Child and Family
Services agencies to deliver child and family services
to approximately 160,000 children and youth in
approximately 447 out of 573 First Nation communities?

A. Yes, that is what it says.

Q. This is a 2006 document as I understand it?

A. That's what the date of it is, put by the
Department.

Q. All right. Do you agree with me that the
bullet I read to you is an accurate statement of what

the Child and Family Services program is about?
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A. Well, when you look at the Program
Directive 20-1, it actually says that the Indian
Affairs administrates the program and funds services on
reserve.

There are a number of documents, your own
program manual, your role is described in various ways
throughout the different manuals. So this is one way
in which your Department has chosen to express your
role, there are several others.

Q. So is what's in that first bullet accurate,
in your vie?

A. Well, I think that you later say in one of
your documents that there's actually 108 First Nations
Child and Family Services agencies now. I'm not sure
what the status was as of 2007, but that likely is
correct.

Q. I assume that three have been added because
I, like you, understand there's 108 now, but that's a
detail that I don't think is going to make no never-
mind here. With that, with what's in that first
bullet, is that accurate?

A. That's accurate as you would express it. I
would say I actually recognize -- I agree with the
Assembly of First Nations in saying there's 633 First

Nations, not just 573, but it's a minor detail.
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89. Q. Okay. Let's keep this bullet in mind but

have also before you paragraph 10 of your Affidavit and
let's break down what you say there.

"The purpose of the program is to

provide culturally based child welfare

services to registered Indians on

reserve".

A. That is from the Department of Indian
Affairs program manual, that's the way that you've
chosen to express it.

90. Q. And you agree that's what the program is to
do?

A. I agree that that's the way that the Indian
Affairs Department describes its role.

91. Q. Well, it is an Indian Affairs program,
isn't it?

A. It's a service provided by the Indian
Affairs Department.

92. Q. It's funding provided by the Department of
Indian Affairs, isn't it?

A. 1It's administration of a service provided
by the Department of Indian Affairs. It goes beyond
funding. It's not just cutting a cheque, like an
income assistance where I would cut you a cheque, Mr.

Taylor, and you would have discretion on how to choose
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it. It's highly regulated by the Department.

Q. You'll agree with me, will you, that Indian
Affairs provides funding?

A. That's one element of the service they
provide, yes.

Q. I know you want to say it's a service, but
you'll agree with me that Indian Affairs provides
funding, correct?

A. It does provide funding as part of its
service, that's correct, Mr. Taylor.

Q. And it provides funding to First Nation
agencies?

A. It funds either the First Nations agency
directly or the First Nations government or tribal
council, depending on the arrangement.

Q. All right. B2And the money is to be used by
the tribal government, the agency or other entity that
gets it to provide child welfare on reserve, correct?

A. In accordance with INAC authorities, and
that usually means provincial or territorial standards
of the regulations as per PD 20-1 and the enhanced
funding formula.

Q. Do you agree with me that the money going
from Indian Affairs to the agency is to be used by the

agency to provide child welfare on reserve?
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A. Yes.
98. Q. And those agencies have staff who provide

99.

100.

101.

those services?

A. Yes, that's correct.

Q. And the agency themselves, as we've
discussed or had questions and answers on, have in most
cases provincial certification or designation or
mandating, whatever word is used?

A. That depends. Sometimes the delegation
goes specifically to the social worker, so it depends
by statute of how the delegation is actually done.
Sometimes it's done to the agency, who then has the
power to delegate individual social workers and
sometimes it's done directly by the province and as
we've discussed, the Minister of Indian Affairs also
has the ability to authorize child welfare programs on
reserve and has done so.

Q. You're talking about Spallumcheen again?

A. The Spallumcheen and also the Northwest
Territories Act under Section 56.

Q. Now, will you agree with me that in return
for getting this money and delivering child welfare on
reserve, the service providers have to account back to
Indian Affairs for how they spent the money?

A. Well, that's only one of the many things

P9
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102.

103.

104.

they have to report back to.

Q. Well, that's the only question I asked.

A. Well, that's not the entire answer, though,
and I think it's important to say that they report back
on programs, prevention services, as well as how the
money is being spent.

Q. In other words, they report back on what
they've done with the money?

A. They report back on a whole pile of things
that your client articulates in the program manual. I
think it's got to be about four or five pages of detail
that's required.

Q. Yes, and we can all read that but it all
comes down to reporting back to Indian Affairs to
account for the expenditure of the money that the
agency got from Indian Affairs?

A. Well, the Program Directive and INAC's own
documents talk about the objectives of the program are
to provide culturally based and comparable child
welfare services. That goes beyond fiscal requirements
and speaks to how the actual service is delivered and
the degree to which those criteria are being met.

So you're asking about things, like your staff
can go in and are looking at children in care files as

a part of their process. That goes well beyond a
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financial statement or looking at a balance of
accounts, that's looking into the private lives of
children.

Q. I'm going to show you for a moment the
Affidavit of Elsie Flett that has also been sworn and
filed in these proceedings. Have you seen that
Affidavit before?

A. I'm going to just take one moment, if I
might, and just take a look at it.

( OFF RECORD DISCUSSION )

BY MR. TAYLOR:

Q. Go ahead?

A. I haven't read it in detail, this final
version.

Q. Well, I'm not going to take you through the
whole Affidavit so don't be concerned about that, if
you are. But you can see that this is an Affidavit
sworn by Elsie Flett sworn on February 1llth, do you?

A. I'm just looking for her signature. It
appears to be true, yes. I have no reason to doubt
you, Mr. Taylor.

Q. You know Elsie Flett, do you?

A. Yes, I do.

Q. And you know the agency that she is the

Chief Executive Officer of?
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110.

111.

112.

A. Yes, the Southern First Nations Authority,
Manitoba.

Q. Apparently their full name is Southern
First Nations Network of Care, Child, and Family
Services Authority, but they shorten it to Southern
Authority. You're familiar with that organization?

A. I am.

Q. In paragraph 8, which is what I want to
take you to ---

A. Paragraph 8 of Ms Flett's Affidavit?

Q. Yes. There's two sentences in that
paragraph. The first sentence is something that we've
already covered, I think. It says, "INAC's stated
objective in Directive 20-1 is to ensure culturally
appropriate child and welfare services on reserves that
are comparable to those received by others in similar
circumstances". We haven't actually covered that last
clause, I suppose, but that's not the sentence I'm
interested in at the mbment.

Before I go to the next sentence, Directive
20-1 is something referred to in your Affidavit as well
and something you're well familiar with, correct?

A. Well, I am familiar with it. It is
actually called Chapter 5, Directive 20-1 and it is an

INAC policy on how you exercise your funding service
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113.

for some agencies in the country.

Q. Right. Now, the second sentence in that
paragraph is what I want to go to right now and you
have spoken to this some.

"Directive 20-1 also requires First

Nations agencies to comply with

provincial child welfare statutes and

standards".

Do you accept that as an accurate statement?

A. I accept that Directive 20-1 ties it to
that. What I don't accept is that the Department
provides funding under Directive 20-1 in adequate and
structured ways that allow that to happen.

So for example, your client just received a
letter from the Province of British Columbia which is a
delegating authority where the Directive applies. That
letter was signed by the Government of British Columbia
dated November 17th where they expressed that funding
provided under the Directive by the Department does not
enable agencies to meet their mandate of
responsibilities.

The Minister of Indian Affairs, your client,
responded on January 1l7th, 2010 to that letter and he
said that he does not have time to meet with the

province to discuss this.
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114.

115.

There's also, of course, on page 107 of your
national program manual, the Department is very clear
in saying that the governance of their program is by
Treasury Board authority, not by the provincial
authority.

So there's no real link here, it just seems
like at the end of the day from the Department's point
of view, its policies serve whatever the provincial
views are about statute and following legislation and
standards.

Q. Let me see if I can get a clear answer to a
short question. Do you accept that what is said in the
second sentence of paragraph 8 of Flett's Affidavit
that I read to you earlier is an accurate statement?

A. It's an accurate statement, but not the
capacity to do so and that's known to the Department.

Q. So you say?

A. Well, not only do I say but this Fact Sheet
authorized by the Department of Indian Affairs, the
same one that you were referring to, Mr. Taylor, says
here,

"A fundamental change in funding

approach of First Nations child and

family service agencies to child

welfare is required in order to reverse
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116.

117.

118.

119.

the growth rate of children coming into

care and in order for agencies to meet

their mandated responsibilities".

Q. That's a dated document, isn't it?

A. Well, you know, what's so interesting about
this is it is dated 2006 but the Directive has been in
place since 2000 and unchanged since 2004, and it
applies in British Columbia, Manitoba where Ms Flett is
located, as well as in New Brunswick.

So unless there's been an infusement of funds
that I don't know about under the Directive since
October 2006, then the status quo would apply.

Q. Well, you know that there has been
increases in funding in a number of ways over the
years, don't you?

A. Yes, there has been, but not specifically
to the Directive, which is what I think you're talking
about now.

Q. I understand that in 1996 the amount of
money that INAC funded that year for child welfare on
reserve was about $193 million. Do you have knowledge
in that area?

A. Not the specific amounts, but I'll accept
what you're saying is true.

Q. I also understand that for the year that
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120.

121.

122.

we're in right now, that is the fiscal year that is
going to end in a little over a month, that
approximately $523 million was provided by Indian
Affairs to First Nation agencies for child welfare on
reserve. Do you have knowledge whether that number
sounds right or is right?

A. Well, I think your client would know
whether or not that was right or not, but it sounds
ballpark right. I'm not going to protest it isn't, I
have no evidence that it isn't.

Q. Well, you keep abreast of these things,
don't you?

A. I try to, but getting actual detailed
figures from your Department, as the Auditor General
and Standing Committee on Public Accounts has noted is
sometimes quite difficult so I do my best.

Q. Well, there's a lot on websites and you've
found a lot on websites, haven't you?

A. I have.

Q. And since this Fact Sheet was prepared, you
know that the enhanced prevention approach has been put
in place in five provinces, don't you?

A. Well, I do know that it has been put in
place. I'm curious about Prince Edward Island, though,

because there are no First Nations agencies there. I
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123.

124.

know that your client says that it was implemented
there, but I thought the enhanced prevention approach
only could apply to agencies. So I'm not clear how it
was done there, but I know that there's a press release
on that.

Q. The point, though, Dr. Blackstock is that
since this Fact Sheet, there's been significant changes
to the Child and Family Services Program and it's
called enhanced prevention, it involves increased
money, and it's been rolled out in five provinces so
far, hasn't it?

A. There are five provinces for which it is
not rolled out and the province which you were talking
about with Ms Flett's Affidavit is one of them.

There is an enhanced funding formula which was
developed by the Department and provided in these
different regions. It does provide some additional
funds, but there's also some caps and restructuring of
the Directive, so it's unclear whether it actually is a
net gain or a net loss for many agencies.

The Auditor General of course has already
looked at this in greater detail than I have and in
Section 4.6.4 of her report, she already has found the
enhanced funding model to be inequitable.

Q. Well, we can all talk glass half full,
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125.

glass half empty, I suppose. The converse of five
provinces that enhanced prevention hasn't yet been put
in is that it has been put in place in five other
provinces, correct?

A. That is correct, but from my point of view,
Mr. Taylor, this is about children. I see all those
children as being equally valuable and I can't
understand why a country as wealthy as this one who's
just spent $6 billion on hosting the Olympic Games has
not found it within its budget to make sure that every
child in every region receives the type of culturally
based safety and care that's provided to other
children.

Q. Well, let's stick to child welfare on
reserve, if we may. Since this Fact Sheet which is
Exhibit G to your Affidavit was put out in 2006, I
understand that the annual funding for child welfare on
reserve has increased by over $100 million a year. Is
that your understanding?

A. That sounds about right.

MR. CHAMP: Mr. Taylor, sorry, I just want to
understand where the questions are going. I don't
necessarily have any concerns, I'm just trying to
understand how the levels of funding are relevant to

the issue in the Motion to Dismiss. I thought the
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Motion to Dismiss is more about how we characterize the
role of funding and whether it is a service and all
that's tied to that.

| MR. TAYLOR: I agree with you, Mr. Champ, and
if Dr. Blackstock's Affidavit hadn't wandered into what
I think are not areas of relevance on the Motion that
this is an Affidavit for, we wouldn't have to go over
some of this, but the Affidavit speaks quite a bit as
Dr. Blackstock has here today about the adequacy of
funding.

I agree with you that the issue is whether
what's done is funding or something else, but I'm
asking these questions because of some of the things in
the Affidavit.

MR. CHAMP: Just on that, I guess what we would
say is that the adequacy of funding as set out in the
Affidavit to the extent it has an impact on how the
services and what services can be delivered on First
Nations reserves as a function of control. I think
that's the sort of point of it. All I'm saying is
we're not going to be raising in any way -- I'll just
leave it at that. That's our concern, I'm not sure how
far you're going to go on those questions.

( OFF RECORD DISCUSSION )

BY MR. TAYLOR:
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126. Q. In instances, Dr. Blackstock, where a

127.

128.

129.

province or a territory, being the Yukon, provide child
welfare on reserve, they use provincially certified
workers to do that, don't they?

A. Are you talking about employees of
provincial child welfare agencies or Children's Aid
Societies off reserve?

Q. No, I'm talking about on reserve. Let me
back up a bit, then. Do you understand like I do that
there are some instances in Canada where, for any
number of reasons, there isn't a First Nation agency to
do the child welfare on reserve so the province or the
territory steps in?

A. Yes.

Q. And in those instances, is it your
understanding that provincially certified workers are
used to provide those child welfare services that the
province or territory is handling or doing?

A. That's my understanding.

Q. And in Ontario, it would be employees of a
Children's Aid Society who would be doing the child
welfare on reserve where there is no First Nation
agency to do it, right?

A. I assume that's correct. I'm not an expert

in kind of the specifics on Ontario and child welfare
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130.

131.

132.

delivery, but I assume that's correct.

Q. Okay. Do you know it to be the case that
there is an Agreement in place with each of these 108
agencies and the Federal Government for the provision
of money for the agency to then provide the child
welfare services on reserve?

A. Well, there is that requirement set out in
your program manual. There is also, though, the
Auditor General's finding that some of these Agreements
with the provinces have not been signed. I personally
have not verified whether there's Agreements with all
108 agencies so I can't speak to that specifically.

Q. Okay. Do you agree with me that the terms
that govern the funding would be Agreements in place
where they exist?

A. Well, according to your program manual,.
there's a whole layer. So you have the Cabinet
authority and then it goes down to the Treasury Board
authority and then the program authority and then it
goes into the Agreement. So there's all kinds of
levels of authorities and different criteria that the
Department exercises in the provision of funding.

Q. That is then put out in the Agreement with
the agency as the final document.

A. Well, not necessary, because according to

A1
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133.

134.

135.

136.

137.

that page 107, when it comes to the Department, they
are obliged by those overwhelming authorities. So, you
know, the Agreement is one portion but there is also
these other levels.

Q. All right. Do you agree with me then that
the money that's put out is on terms in accordance with
the authority that you've spoken of and the terms of
the Agreement in question?

A. Well, again, I haven't analyzed each one of
these Agreements. I would hope that that would be the
case, but I don't know it specifically on each
Agreement.

Q. You refer to Jordan's Principle in your
Affidavit and you do so at paragraph 12.

A. So are we done with Elsie Flett's Affidavit
for the moment?

Q. Yes, I can take it back and relieve you of
that paper.

A. Thank you very much. I'm sorry, we're at
Section 12 of my Affidavit then, Mr. Taylor?

Q. Yes. Now, you speak of Jordan's Principle
there.

A. Yes, a man named Jordan River Anderson.

Q. It's running through to about paragraph 19.

A. Yes, that's correct.
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