
SCC Court File No: 40061 
 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF QUÉBEC) 

IN THE MATTER OF a Reference to the Court of Appeal of Québec in relation to the Act respecting 
First Nations, Inuit and Métis children, youth and families (Order in Council No.: 1288-2019) 
 
BETWEEN: 

ATTORNEY GENERAL OF QUÉBEC 
APPELLANT 

-and- 
 

ATTORNEY GENERAL OF CANADA, ASSEMBLÉE DES PREMIÈRES NATIONS 
QUÉBEC-LABRADOR (APNQL), COMMISSION DE LA SANTÉ ET DES SERVICES 

SOCIAUX DES PREMIÈRES NATIONS DU QUÉBEC ET DU LABRADOR 
(CSSSPNQL), SOCIÉTÉ MAKIVIK, ASSEMBLÉE DES PREMIÈRES NATIONS 

ASENIWUCHE WINEWAK NATION OF CANADA, SOCIÉTÉ DE SOUTIEN 
À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES NATIONS DU CANADA 

RESPONDENTS 
-and- 

 
ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH 

COLUMBIA and ATTORNEY GENERAL OF ALBERTA, 
ATTORNEY GENERAL OF THE NORTHWEST TERRITORIES 

INTERVENERS 
[Style of cause continued on next page] 

 

 
 FACTUM OF THE INTERVENER, ATTORNEY GENERAL OF MANITOBA 

 (Pursuant to Rule 42 of the Rules of the Supreme Court of Canada) 
 

 
 
ATTORNEY GENERAL OF MANITOBA 
Constitutional Law 
1230 - 405 Broadway 
Winnipeg, MB  R3C 3L6 
 
Heather S. Leonoff, K.C. 
Kathryn Hart   
Tel:     (204) 391-0717 
Fax:    (204) 945-0053 
Email: heather.leonoff@gov.mb.ca  
            kathryn.hart@gov.mb.ca  
  
Counsel for the Intervener,  
Attorney General of Manitoba 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON  K1P 1C3 
 
D. Lynne Watt 
Tel:     (613)786-8695 
Fax:    (613)788-3509 
Email: lynne.watt@gowlingwlg.com  
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Manitoba 
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[Style of cause continued] 
 
AND BETWEEN: 

ATTORNEY GENERAL OF CANADA 
APPELLANT 

 
-and- 

 
ATTORNEY GENERAL OF QUÉBEC 

RESPONDENT 
 

-and- 
 

SOCIÉTÉ DE SOUTIEN À L’ENFANCE ET À LA FAMILLE DES PREMIÈRES  
NATIONS DU CANADA, ASENIWUCHE WINEWAK NATION OF CANADA, 

ASSEMBLÉE DES PREMIÈRES NATIONS, SOCIÉTÉ MAKIVIK,  
ASSEMBLÉE DES PREMIÈRES NATIONS QUÉBEC-LABRADOR (APNQL), 

COMMISSION DE LA SANTÉ ET DES SERVICES SOCIAUX DES PREMIÈRES NATIONS 
DU QUÉBEC ET DU LABRADOR (CSSSPNQL),  

ATTORNEY GENERAL OF MANITOBA, ATTORNEY GENERAL OF BRITISH 
COLUMBIA, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL OF THE 

NORTHWEST TERRITORIES, GRAND COUNCIL OF TREATY #3, INNU TAKUAIKAN 
UASHAT MAK MANI-UTENAM (ITUM), AGISSANT COMME BANDE TRADITIONNELLE 

ET AU NOM DES INNUS DE UASHAT MAK MANI-UTENAM, FEDERATION OF 
SOVEREIGN INDIGENOUS NATIONS, PEGUIS CHILD AND FAMILY SERVICES, 
NATIVE WOMEN'S ASSOCIATION OF CANADA, COUNCIL OF YUKON FIRST 

NATIONS, INDIGENOUS BAR ASSOCIATION, CHIEFS OF ONTARIO, INUVIALUIT 
REGIONAL CORPORATION, INUIT TAPIRIIT KANATAMI, NUNATSIAVUT 

GOVERNMENT AND NUNAVUT TUNNGAVIK INCORPORATED, NUNATUKAVUT 
COMMUNITY COUNCIL, LANDS ADVISORY BOARD, MÉTIS NATIONAL COUNCIL, 
MÉTIS NATION-SASKATCHEWAN, MÉTIS NATION OF ALBERTA, MÉTIS NATION 

BRITISH COLUMBIA, MÉTIS NATION OF ONTARIO AND LES FEMMES MICHIF 
OTIPEMISIWAK, LISTUGUJ MI'GMAQ GOVERNMENT, CONGRESS OF ABORIGINAL 
PEOPLES, FIRST NATIONS FAMILY ADVOCATE OFFICE, ASSEMBLY OF MANITOBA 
CHIEFS, FIRST NATIONS OF THE MAA-NULTH TREATY SOCIETY, TRIBAL CHIEFS 
VENTURES INC., UNION OF BRITISH COLUMBIA INDIAN CHIEFS, FIRST NATIONS 
SUMMIT OF BRITISH COLUMBIA AND BRITISH COLUMBIA ASSEMBLY OF FIRST 

NATIONS, DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS, REGROUPEMENT 
PETAPAN, CANADIAN CONSTITUTION FOUNDATION, CARRIER SEKANI FAMILY 
SERVICES SOCIETY, CHESLATTA CARRIER NATION, NADLEH WHUTEN, SAIK'UZ 

FIRST NATION AND STELLAT'EN FIRST NATION, CONSEIL DES ATIKAMEKW 
D'OPITCIWAN, VANCOUVER ABORIGINAL CHILD AND FAMILY SERVICES SOCIETY, 

NISHNAWBE ASKI NATION 

 
INTERVENERS 

 
TO:  THE REGISTRAR 



AND TO: 
 
BERNARD, ROY & ASSOCIÈS 
1, rue Notre-Dame Est, bureau 8.00 
Montréal, QC  H2Y 1B6 
 
Samuel Chayer 
Francis Demers 
Tel:     (514) 393-2336 Ext: 51456 
Fax:    (514) 873-7074 
Email: samuel.chayer@justice.gouv.qc.ca 
 
Counsel for the Appellant/Respondent, 
Attorney General of Québec 

NOËL ET ASSOCIÈS, s.e.n.c.r.l. 
225, montée Paiement, 2e étage 
Gatineau, QC  J8P 6M7 
 
Pierre Landry 
Tel:     (819) 503-2178 
Fax:    (819) 771-5397 
Email: p.landry@noelassocies.com  
 
Ottawa Agent for Counsel for the 
Appellant/Respondent, Attorney General of 
Québec 

  

MINISTÈRE DE LA JUSTICE - CANADA 
284, rue Wellington 
Ottawa, ON  K1A 0H8 
 
Bernard Letarte 
François Joyal 
Tel:     (613) 946-2776 
Fax:    (613) 952-6006 
Email: bernard.letarte@justice.gc.ca 
 
 
Counsel for the Respondent/Appellant, 
Attorney General of Canada 

ATTORNEY GENERAL OF CANADA 
Department of Justice Canada,  
Civil Litigation Section 
50 O'Connor Street, 5th Floor 
Ottawa, ON  K1A 0H8 
 
Christopher M. Rupar 
Tel:     (613) 670-6290 
Fax:    (613) 954-1920 
Email: christopher.rupar@justice.gc.ca 
 
Ottawa Agent for Counsel for the 
Respondent/Appellant, Attorney General of 
Canada 

  
FRANKLIN GERTLER ÉTUDE LÉGALE 
507 Place d'Armes, bureau 1701 
Montréal, QC  H2Y 2W8 
 
Franklin S. Gertler 
Gabrielle Champigny 
Hadrien Gabriel Burlone 
Mira Levasseur Moreau 
Tel:     (514) 798-1988 
Fax:    (514) 798-1986 
Email: franklin@gertlerlex.ca 
 
Counsel for the Respondents / Interveners, 
Assemblée des Premières Nations Québec-
Labrador (APNQL) & Commission de la santé 
et des services sociaux des Premières Nations 
du Québec et du Labrador (CSSSPNQL)  

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON   K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:   (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Interveners, Assemblée des Premières Nations 
Québec-Labrador (APNQL) & Commission de 
la santé et des services sociaux des Premières 
Nations du Québec et du Labrador 
(CSSSPNQL) 
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LARIVIÈRE DORVAL PALARDY 
CAMPBELL TUCKER 
1111, boul. Dr.-Frederik-Philips 
Montréal, QC  H4M 2X6 
 
Kathryn Tucker 
Robin Campbell 
Tel:     (514) 745-8880 
Fax:    (514) 745-3700 
Email: ktucker@makivik.org 
 
Counsel for the Respondent / Intervener, 
Société Makivik 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON   K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:   (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Société Makivik 
 

  
ASSEMBLY OF FIRST NATIONS 
55 Metcalfe Street, Suite 1600 
Ottawa, ON  K1P 6L5 
 
Stuart Wuttke 
Julie McGregor 
Adam Williamson 
Tel:     (613) 241-6789 Ext: 228 
Fax:    (613) 241-5808 
Email: swuttke@afn.ca 
 
Counsel for the Respondent / Intervener, 
Assemblée des Premières Nations 

SUPREME LAW GROUP 
1800 - 275 Slater Street 
Ottawa, ON  K1P 5H9 
 
Moira Dillon 
Tel:    (613) 691-1224 
Fax:   (613) 691-1338 
Email: mdillon@supremelawgroup.ca  
 
 
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Assemblée des Premières Nations 

  
JFK LAW CORPORATION 
1175 Douglas St., Suite 816 
Victoria, BC  V8W 2E1 
 
Claire Truesdale 
Tel:    (250) 405-3467 
Fax:   (250) 381-8567 
Email: ctruesdale@jfklaw.ca 
 
Counsel for the Respondent / Intervener,  
Aseniwuche Winewak Nation of Canada 
 

SUPREME ADVOCACY LLP 
100- 340 Gilmour Street 
Ottawa, ON   K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:   (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca  
 
Ottawa Agent for Counsel for the Respondent / 
Intervener, Aseniwuche Winewak Nation of 
Canada 

  
CONWAY BAXTER WILSON LLP 
411 Roosevelt Avenue, suite 400 
Ottawa, ON  K2A 3X9 
 
David P. Taylor 
Naiomi W. Metallic 
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Tel:     (613) 691-0368 
FAX:  (613) 688-0271 
Email: dtaylor@conwaylitigation.ca  
 
Counsel for the Respondent / Intervener, 
Société de soutien à l'enfance et à la famille 
des Premières Nations du Canada 
  
ATTORNEY GENERAL OF BRITISH 
COLUMBIA 
PO Box 9280 Stn Prov Govt 
Victoria, BC V8W 9J7 
 
Leah Greathead 
Tel:     (250) 356-8892 
Fax:    (250) 356-9154 
Email: leah.greathead@gov.bc.ca 
 
Counsel for the Intervener, 
Attorney General of British Columbia 

MICHAEL J. SOBKIN 
331 Somerset Street West 
Ottawa, ON  K2P 0J8 
Tel:     (613) 282-1712 
Fax:    (613) 288-2896 
Email: msobkin@sympatico.ca 
 
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of British Columbia 
 

  
ALBERTA JUSTICE AND SOLICITOR 
GENERAL 
Alberta Justice and Solicitor General 
10th Floor, 10025 - 102 A Avenue 
Edmonton, AB  T5J 2Z2 
 
Angela Croteau 
Nicholas Parker 
Tele:    (780) 422-6868 
Fax:    (780) 643-0852 
Email: angela.croteau@gov.ab.ca  
 
Counsel for the Intervener,  
Attorney General of Alberta 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON  K1P 1C3 
 
D. Lynne Watt 
Tel:     (613)786-8695 
Fax:    (613)788-3509 
Email: lynne.watt@gowlingwlg.com  
 
 
 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of Alberta 

 
ATTORNEY GENERAL OF THE  
 NORTHWEST TERRITORIES 
Legal Division, Department of Justice 
4903 - 49th Street, P.O. Box 1320 
Yellowknife, NWT   X1A 2L9 
 
Trisha Paradis 
Sandra Jungles 
Tel:      (867) 767-9257 
Fax:     (867) 873-0234 
Email:  Trisha_Paradis@gov.nt.ca 
             Sandra_Jungles@gov.nt.ca 

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
160 Elgin Street, Suite 2600 
Ottawa, ON  K1P 1C3 
 
 
D. Lynne Watt 
Tel:     (613)7886-8695 
Fax:    (613)788-3509 
Email: lynne.watt@gowlingwlg.com 
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Counsel for the Intervener, Attorney General 
of the Northwest Territories  

 
Ottawa Agent for Counsel for the Intervener, 
Attorney General of the Northwest Territories 

  
JFK LAW CORPORATION 
340 - 1122 Mainland Street 
Vancouver, British Columbia 
V6B 5L1 
 
Robert Janes, Q.C. 
Naomi Moses 
Tel:     (604) 687-0549 
Fax:    (604) 687-2696 
Email: rjanes@jfklaw.ca 
 
Counsel for the Intervener,  Grand Council of 
Treaty #3 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener,  Grand Council of Treaty #3 

  
O'REILLY & ASSOCIÉS 
1155 Robert-Bourassa, Suite 1007 
Montréal, QC  H3B 3A7 
 
James A. O'Reilly, Ad.E. 
Marie-Claude André-Grégoire 
Michelle Corbu 
Vincent Carney 
Tel:     (514) 871-8117 
Fax:    (514) 871-9177 
Email: james.oreilly@orassocies.ca  
 
Counsel for the Intervener, Innu Takuaikan 
Uashat Mak Mani-Utenam (ITUM), agissant 
comme bande traditionnelle et au nom des 
Innus de Uashat Mak Mani-Utenam 

 
 

  
SUNCHILD LAW 
Box 1408 
Battleford, SK  S0M 0E0 
 
Michael Seed 
David Schulze 
Tel:     (306) 441-1473 
Fax:    (306) 937-6110 
Email: michael@sunchildlaw.com  
 
Counsel for the Intervener, Federation of 
Sovereign Indigenous Nations 

BORDEN LADNER GERVAIS LLP  
100 Queen Street, suite 1300 
Ottawa, ON  K1P 1J9 
 
Nadia Effendi 
Tel:     (613) 787-3562 
Fax:    (613) 230-8842 
Email: neffendi@blg.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Federation of Sovereign Indigenous 
Nations 
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HAFEEZ KHAN LAW CORPORATION 
1430-363 Broadway Ave. 
Winnipeg, MB R3C 3N9 
 
Hafeez Khan 
Earl C. Stevenson 
Tel:     (431) 800-5650 
Fax:    (431) 800-2702 
Email: hkhan@hklawcorp.ca 
 
Counsel for the Intervener, Peguis Child and 
Family Services 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Peguis Child and Family Services 

  
NATIVE WOMEN’S ASSOCIATION OF 
CANADA 
120 Promenade du Portage 
Gatineau, QC  J8X 2K1 
 
Sarah Niman 
Kira Poirier 
Tel:     (613) 720-2529 
Fax:    (613) 722-7687 
Email: sniman@nwac.ca  
 
Counsel for the Intervener, Native Women's 
Association of Canada 

FIRST PEOPLES LAW LLP 
55 Murray Street,  Suite 230 
Ottawa, ON  K1N 5M3 
 
Virginia Lomax 
Tel:     (613) 722-9091 
Email:  vlomax@firstpeopleslaw.com   
 
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Native Women's Association of 
Canada 

  
BOUGHTON LAW CORPORATION 
700-595 Burrard Street 
Vancouver, BC  V7X 1S8 
 
Tammy Shoranick 
Daryn Leas 
James M. Coady 
Tel:     (604) 687-6789 
Fax:    (604) 683-5317 
Email: tshoranick@boughtonlaw.com  
 
Counsel for the Intervener, Council of Yukon 
First Nations 

BORDEN LADNER GERVAIS LLP  
100 Queen Street, suite 1300 
Ottawa, ON  K1P 1J9 
 
Nadia Effendi 
Tel:     (613) 787-3562 
Fax:    (613) 230-8842 
Email: neffendi@blg.com  
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Council of Yukon First Nations 

  
GOWLING WLG (CANADA) LLP 
Suite 2300, Bentall 5 
550 Burrard Street 
Vancouver, BC  V6C 2B5 
 
Paul Seaman 
Keith Brown 

GOWLING WLG (CANADA) LLP 
Suite 2600 
160 Elgin Street 
Ottawa, ON  K1P 1C3 
 
Cam Cameron 
Tel:      (613) 786-8650 
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Tel:      (604) 891-2731 / (416) 862-3614 
Fax:     (604) 443-6780 
Email:  paul.seaman@gowlingwlg.com |  
 
Counsel for the Intervener, Indigenous Bar 
Association 

Fax:     (613) 563-9869 
Email: cam.cameron@gowlingwlg.com  
 
Ottawa Agent for Counsel for the Intervener, 
Indigenous Bar Association 

  
OLTHUIS, KLEER, TOWNSHEND LLP 
250 University Ave., 8th floor 
Toronto, ON  M5H 2E5 
 
Maggie Wente 
Krista Nerland 
Tel:     (416) 981-9330 
Fax:    (416) 981-9350 
Email: mwente@oktlaw.com  
 
Counsel for the Intervener, Chiefs of Ontario 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Chiefs of Ontario 

  
FOLGER, RUBINOFF LLP  
77 King Street West; Suite 3000,  
Toronto, ON  M5K 1G8 
 
Katherine Hensel 
Kristie Tsang 
Tel:     (416) 864-7608 
Fax:    (416) 941-8852 
Email: khensel@foglers.com 
 
Counsel for the Intervener, Inuvialuit Regional 
Corporation  

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
 
Ottawa Agent for Counsel for the 
Intervener, Inuvialuit Regional Corporation 

  
 
GOWLING WLG (CANADA) LLP 
2600 – 160 Elgin Street 
Ottawa, ON, K1P 1C3 
 
Brian A. Crane, Q.C.  
Graham Ragan 
Alyssa Flaherty-Spence 
Kate Darling 
Tel:     (613) 786-0107 
Fax:    (613) 563-9869 
Email: Brian.crane@gowlingwlg.com 
   
Counsel for the Interveners, Inuit Tapiriit 
Kanatami, Nunatsiavut Government And 
Nunavut Tunngavik Incorporated 
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BURCHELLS LLP  
1800-1801 Hollis St. 
Halifax, NS  B3J 3N4 
 
Jason Cooke 
Ashley Hamp-Gonsalves 
Tel:     (902) 422-5374 
Fax:    (902) 420-9326 
Email: jcooke@burchells.ca  
 
Counsel for the Intervener, Nuntukavut 
Community Council 

POWER LAW 
99 Bank Street 
Suite 701 
Ottawa, ON  K1P 6B9 
 
Jonathan Laxer 
Tel:     (613) 907-5652 
Fax:    (613) 907-5652 
Email: jlaxer@powerlaw.ca  
 
Ottawa Agent for Counsel for the 
Intervener, Nuntukavut Community Council 

  
WILLIAM B. HENDERSON 
3014 - 88 Bloor St East 
Toronto, ON  M4W 3G9 
 
Tel:     (416) 413-9878 
Email: lawyer@bloorstreet.com  
 
 
 
Counsel for the Intervener, Lands Advisory 
Board 

SUPREME ADVOCACY  LLP 
100- 340 Gilmour Street 
Ottawa, ON  K2P 0R3 
 
Marie-France Major 
Tel:    (613) 695-8855 Ext: 102 
Fax:    (613) 695-8580 
Email: mfmajor@supremeadvocacy.ca 
 
Ottawa Agent for Counsel for the 
Intervener, Lands Advisory Board 

  
PAPE SALTER TEILLET LLP  
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
 
Jason T. Madden  
Alexander DeParde  
Tel.:    (416) 916-3853  
Fax:    (416) 916-3726  
Email: jmadden@pstlaw.ca     
-and- 
CASSELS BROCK & BLACKWELL LLP  
885 West Georgia Street, Suite 2200 
Vancouver, BC, V6C 3E8  
 
Emilie N. Lahaie  
Tel.:    (778) 372-7651  
Fax:    (604) 691-6120  
Email: elahaie@cassels.com  
  
Counsel for Interveners, Métis National 
Council, Métis Nation-Saskatchewan, Métis 
Nation of Alberta, Métis Nation British 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
 
Matthew Estabrooks  
Tel.:   (613) 786-0211  
Fax:    (613) 788-3573  
Email: matthew.estabrooks@gowlingwlg.com  
 
 
 
 
 
 
 
 
 
 
 
Ottawa Agent for Counsel for the 
Intervener, Métis National Council, Métis 
Nation-Saskatchewan, Métis Nation of 
Alberta, Métis Nation British Columbia, Métis 
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Columbia, Métis Nation of Ontario and Les 
femmes Michif Otipemisiwak 

Nation of Ontario and Les femmes Michif 
Otipemisiwak 

  
PAPE SALTER TEILLET LLP  
546 Euclid Avenue  
Toronto, Ontario, M6G 2T2  
 
Zachary Davis 
Riley Weyman 
Tel.:    (416) 427-0337 
Fax:    (416) 916-3726  
Email: zdavis@pstlaw.ca  
 
Counsel for the Intervener, Listuguj Mi’Gmaq 
Government 

GOWLING WLG (CANADA) LLP  
160 Elgin Street Suite 2600  
Ottawa K1P 1C3  
 
Matthew Estabrooks  
Tel.:   (613) 786-0211  
Fax:    (613) 788-3573  
Email: matthew.estabrooks@gowlingwlg.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Listuguj Mi’Gmaq Government 

  
PALIARE, ROLAND, ROSENBERG, 
ROTHSTEIN, LLP  
155 Wellington Street West, 35th Floor 
Toronto, ON  M5V 3H1 
 
Andrew K. Lokan 
Tel:     (416) 646-4324 
Fax:    (416) 646-4301 
Email: andrew.lokan@paliareroland.com  
 
Counsel for the Intervener, Congress  
of Aboriginal Peoples 

DENTONS CANADA LLP 
99 Bank Street, Suite 1420 
Ottawa, ON  K1P 1H4 
 
David R. Elliott 
Tel:     (613) 783-9699 
Fax:    (613) 783-9690 
Email: david.elliott@dentons.com  
 
 
Ottawa Agent for Counsel for the 
Intervener, Congress of Aboriginal Peoples 

  
PUBLIC INTEREST LAW CENTRE 
100 - 287 Broadway 
Winnipeg, MB  R3C 0R9 
 
Joëlle Pastora Sala 
Allison Fenske 
Maximilian Griffin-Rill 
Adrienne Cooper 
Tel:     (204) 985-9735 
Fax:    (204) 985-8544 
Email: jopas@pilc.mb.ca  
 
Counsel for the Intervener, First Nations 
Family Advocate Office 

JURISTES POWER 
99, rue Bank, Bureau 701 
Ottawa, ON  K1P 6B9 
 
Darius Bossé 
Tel:     (613) 702-5566 
Fax:    (613) 702-5566 
Email: DBosse@juristespower.ca  
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PART I – OVERVIEW AND STATEMENT OF FACTS 

1. The Attorney General of Manitoba (“Manitoba”) acknowledges that Indigenous peoples have an 

Aboriginal right under s. 35(1) of the Constitution Act, 1982 to self-govern in relation to child 

and family services. Manitoba also supports the constitutionality of An Act respecting First 

Nations, Inuit and Métis children, youth and families (the “Act”), with the exception of two 

provisions in the Act, sections 21 and 22(3).1 When an Indigenous governing body attempts to 

enter into a coordination agreement and enacts legislation in relation to child and family services, 

sections 21 and 22(3) of the Act prescribe that this legislation has the “force of law as federal 

law” and prevails over conflicting provincial laws. 

2. Manitoba intervenes in this appeal for the limited purpose of addressing the constitutional 

question as stated by the Attorney General of Canada in its Notice of Constitutional Question: 

Are sections 21 and 22(3) of the Act ultra vires the jurisdiction of Parliament under the 

Constitution of Canada? Manitoba submits that the answer to this question is “yes”.  

3. Sections 21 and 22(3) of the Act alter the s. 35(1) framework, and by extension, the basic 

constitutional architecture, by removing the ability of the provinces to enact child and family 

services laws that take precedence over conflicting Indigenous laws enacted pursuant to the 

Aboriginal right to self-government. The right of Indigenous self-government under s. 35(1) is 

not absolute, but rather circumscribed. Under the s. 35(1) framework, the Aboriginal right to self-

government is subject to regulation by federal and provincial laws, provided the laws meet the 

justification test developed in Sparrow. As with other Aboriginal rights under s. 35(1), the right 

of self-government preserves constitutional space for Indigenous people to be Indigenous within 

the framework of collective or shared Canadian sovereignty. The Sparrow test advances the 

central aim of the s. 35(1) framework: reconciling Indigenous interests with the broader social, 

political and economic community of which Indigenous peoples are a part.  

4. The Sparrow test should be adapted to determine how to resolve conflicts between provincial 

legislation and Indigenous legislation implemented pursuant to the right to self-government in 

relation to child and family services. The Indigenous law prevails unless the provincial 

government can establish that its own legislation meets the requirements of the Sparrow test, such 

that the provincial law overrides the Indigenous law. In the context of child and family services, 

                                                 
1S.C. 2019, c. 24.  
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this test will be stringent. Child and family services involve matters internal to Indigenous 

communities that lie at the core of the right of self-government. As such, it will be difficult for 

the provinces to justify incursions in this area of self-government. 

5. Manitoba submits that it is critical for provinces to retain a limited ability to enact legislation in 

furtherance of child protection and safety that prevails over conflicting Indigenous law where 

justified. Sections 21 and 22(3) of the Act take away this ability. Pursuant to the Act, Indigenous 

law relating to child and family services will prevail over conflicting provincial law, even if the 

provincial law has a pressing and substantial objective that meets the Sparrow justificatory test. 

The effect is to greatly undermine provincial regulation of the right of Indigenous self-

government in relation to child and family services, and by extension, provincial involvement in 

reconciliation in this area. The notion that reconciliation can be achieved by the federal 

government acting alone has been rejected by the s. 35(1) framework. The process of 

reconciliation under s. 35(1) requires provincial involvement, particularly in relation to areas 

primarily under provincial jurisdiction, such as child and family services.  

6. By removing the ability of provincial legislation to prevail over Indigenous law relating to child 

and family services, sections 21 and 22(3) have the effect of enlarging the self-government right 

under s. 35(1) and significantly diminishing the authority of provincial governments under s. 92. 

Manitoba submits that these provisions in the Act unilaterally amend s. 35(1) and the basic 

constitutional structure, and as such, are ultra vires.  

PART II – RESPONSE TO QUESTIONS IN ISSUE 

7. As noted, Manitoba’s submissions are focussed exclusively on the constitutional question relating 

to sections 21 and 22(3) of the Act. Although Manitoba largely supports the constitutionality of 

the Act, Manitoba takes no position with respect to the other constitutional questions raised in 

this appeal.  
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PART III – ARGUMENT 

A.  Manitoba acknowledges that Indigenous peoples have a right to self-government under s. 
35(1), which includes jurisdiction in relation to child and family services  

8. Manitoba acknowledges that Indigenous groups have an Aboriginal right of self-government 

under s. 35 of the Constitution Act, 1982, which includes jurisdiction in relation to child and 

family services.  

9. In support of Indigenous jurisdiction over child and family services and in response to the 

enactment of the Act, Manitoba recently amended its child and family services legislation to assist 

in the transition of child and family services to Indigenous governing bodies.2 The amendments 

include allowing Indigenous service providers to access provincial information about children 

and families receiving services, enabling use by Indigenous service providers of the provincial 

Child and Family Services (“CFS”) electronic system and providing access to the provincial 

Child Abuse Registry.3  

10. On January 21, 2022, Peguis First Nations (“Peguis”) brought into force its legislation exercising 

jurisdiction over child and family services pertaining to its members.4 Peguis requested to enter 

a coordination agreement with Canada and Manitoba pursuant to s. 20(2) of the Act on January 

12, 2021.5 To date, a coordination agreement between Peguis, Canada and Manitoba has not been 

concluded. 

11. Other Indigenous groups in Manitoba have expressed formal intentions of exercising jurisdiction 

over child and family services.  As of July 7, 2022, six Indigenous governing bodies in Manitoba 

have provided notice of their intention to exercise legislative authority under s. 20(1) of the Act, 

and five Indigenous governing bodies in Manitoba (including Peguis) have requested to enter into 

a coordination agreement under s. 20(2).6  

 

                                                 
2 Legislative Assembly of Manitoba, Debates and Proceedings (Hansard), Vol. LXXVI, No. 60B, May 
31, 2022, pp. 2602-2603.  
3 The Child and Family Services Act, C.C.S.M., c. C80, ss. 76.2, 76.4, 76.5(1) and 76.14(1).  
4 Honouring Our Children, Families and Nation Act (Peguis First Nation).  
5 Government of Canada, Notices and requests related to An Act respecting First Nations, Inuit and 
Métis children, youth and families, updated July 7, 2022. 
6 Government of Canada, Notices and requests related to An Act respecting First Nations, Inuit and 
Métis children, youth and families, updated July 7, 2022. 
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B.       Indigenous self-government is an Aboriginal right that must be interpreted within the       
           constitutional framework of s. 35(1) 
 

12. Manitoba submits that the right of self-government is an Aboriginal right that must be interpreted 

within the constitutional framework of s. 35(1). Section 35(1) provides the framework through 

which the fact that Indigenous peoples lived in distinctive societies, with their own practices, 

traditions, and cultures, is acknowledged and reconciled with Canadian sovereignty.7  

13. The recognition and affirmation of Aboriginal rights under s. 35(1) is intended to ensure the 

continued existence of Indigenous groups as distinctive societies within Canada.8 Section 35(1) 

rights “arise from the fact that aboriginal people are aboriginal” and “inhere in the very meaning 

of aboriginality”, meaning that these rights are held by Indigenous peoples because they belong 

to distinctive communities and cultures.9 As noted by this Court in Beckman v. Little 

Salmon/Carmacks First Nation, s. 35 “protect[s] and preserve[s] constitutional space for 

Aboriginal peoples to be Aboriginal”.10  

14. The right of Indigenous peoples to govern over internal matters in Indigenous communities is an 

integral part of this constitutional space that protects Indigenous identities, cultures, values and 

institutions. The right of Indigenous self-government under s. 35 is about the self, that is, it is 

limited to the internal affairs of Indigenous groups. It does not confer authority to regulate the 

population of a province or Canada as a whole. In this way, the Indigenous right to self-

government is consistent with the unwritten constitutional principle of democracy, which 

promotes self-government while also recognizing that individuals who are affected by laws have 

the right to participate in the making of those laws.11  

                                                 
7 R v. Van der Peet, [1996] 2 S.C.R. 507 [Van der Peet] at para. 31; R v. Powley, 2003 SCC 43 at para. 
15, Newfoundland and Labrador (Attorney General) v. Uashaunnuat (Innu of Uashat and of Mani 
Utenam) [Uashaunnuat], 2020 SCC 4 at para. 21. 
8 R v. Sappier; R v. Gray, 2006 SCC 54 [Sappier; Gray] at paras. 26 and 33; R v. Gladstone, [1996] 2 
S.C.R. 723 [Gladstone] at para. 73.  
9 Uashaunnuat at para. 26, citing Van der Peet at para. 19.  
10 Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53 [Little Salmon] at para. 33; Binnie J. 
(concurring) in Mitchell v. M.N.R., 2001 SCC 33 [Mitchell] at para. 134. 
11 Reference re Secession of Quebec, [1998] 2 S.C.R. 217 [Secession Reference] at paras. 64-65; 
Toronto (City) v. Ontario (Attorney General), 2021 SCC 34 at paras. 76-77.  
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15. Further, section 35 does not confer a right to unlimited governmental powers or to complete 

sovereignty.12 The central purpose of s. 35 is to preserve constitutional space for Indigenous 

people to be Indigenous within the framework of collective or shared Canadian sovereignty.13 

Section 35(1) must be read together with federal and provincial powers under s. 91 and s. 92, as 

Aboriginal rights exist within the general legal system of Canada.14 As with the federal and 

provincial governments, Aboriginal governments operate within a sphere of sovereignty defined 

by the Constitution, which includes federal jurisdiction over Aboriginal peoples under s. 91(24) 

and provincial legislative authority under s. 92.15  

16. As such, the right of Indigenous self-government under s. 35 involves circumscribed, rather than 

unlimited authority.16 Aboriginal rights under s. 35 are not absolute and are subject to regulation 

by federal and provincial laws, provided the laws meet the justification test developed in 

Sparrow.17 As stated by this Court in Tsilhqot’in Nation, “the process of reconciling Aboriginal 

interests with the broader interests of society as a whole is the raison d’être of the principle of 

justification”.18 In Gladstone, this Court noted that the federal and provincial regulation of 

Aboriginal rights, where justified, is in fact an integral part of reconciliation: 

Aboriginal rights are a necessary part of the reconciliation of aboriginal 
societies with the broader political community of which they are part; 
limits placed on those rights are, where the objectives furthered by those 
limits are of sufficient importance to the broader community as a whole, 
equally a necessary part of that reconciliation.19 

17. In this shared Canadian sovereignty, Indigenous peoples are full participants with non-Indigenous 

peoples.20 Indigenous peoples belong to distinctive societies, and they are also citizens and 

residents of provinces or territories. As noted by this Court in Little Salmon, “Aboriginal people 

                                                 
12 Binnie J. (concurring) in Mitchell at para. 134.  
13 Little Salmon at para. 33; Binnie J. (concurring) in Mitchell at paras. 133-135; Van der Peet at para. 
49. 
14 R v. Sparrow, [1990] 1 S.C.R. 1075 [Sparrow] at p. 1109; Van der Peet at para. 49.   
15 Binnie J. (concurring) in Mitchell at para. 134, citing the Report of the Royal Commission on 
Aboriginal Peoples (1996).   
16 Binnie J. (concurring) in Mitchell at para. 134, citing the Report of the Royal Commission on 
Aboriginal Peoples (1996).  
17 Sparrow at p. 1109; Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 [Tsilhqot’in Nation] at 
para. 119; Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 [Delgamuukw] at para. 160. 
18 Tsilhqot’in Nation at para. 82, citing Delgamuukw at para. 186.  
19 Gladstone at para. 73.  
20 Binnie J. (concurring) in Mitchell at para. 135; Little Salmon at para. 33. 
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do not, by reason of their Aboriginal heritage, cease to be citizens who fully participate with other 

Canadians in their collective governance”.21 The constitutional objective of s. 35(1) is 

reconciliation, not mutual isolation: the aim of s. 35 is to protect a space for Indigenous self-

government within the broader social, political and economic community of which Indigenous 

peoples are a part.22  

18. In light of these underlying principles of s. 35(1), protection for Indigenous self-government may 

be conceived as existing on a continuum or spectrum. As with other s. 35(1) rights, the right to 

self-government is about preserving a constitutional space for Indigenous peoples to be 

Indigenous. Accordingly, at one end of this spectrum are the matters that are internal to 

Aboriginal communities that are integral to their unique cultures, identities, traditions, languages 

or institutions. Manitoba submits that the area of child and family services, which involves the 

protection of Indigenous children and families and their connections to their distinctive societies 

and cultures, would fall squarely within this category. It will be difficult for the government to 

justify regulation of aspects of self-government that are central to the cultural security and 

continuity of Indigenous communities, like child and family services. As will be explained, the 

government has a stringent standard to meet under the Sparrow justificatory test in respect of the 

regulation of internal matters that lie at the core of the right of self-government.  

19. At the other end of the spectrum of self-government are the matters that have an internal 

dimension, but are further removed from the values underlying the protection of the s. 35(1) right. 

These aspects of self-government are at the periphery of what enables Indigenous communities 

to be Indigenous and relate more to the broader social, political and economic community of a 

province or Canada as a whole. These matters are not central or integral to the distinctive cultures, 

societies, or languages of Indigenous peoples. As such, regulation of these matters will be less 

difficult to justify under the Sparrow test. Assuming for the purpose of illustration that the sale 

of regulated products, such as non-medical cannabis, alcohol and tobacco, in stores on First 

Nations reserves is protected by self-government under s. 35 (which is not conceded), it is far 

                                                 
21 Little Salmon at para. 33; Gladstone at para. 73; Delgamuukw at para. 165; Binnie J. (concurring) in 
Mitchell at paras. 133; 135. 
22 Binnie J. (concurring) in Mitchell at para. 133; Delgamuukw at para. 165; Tsilhqot’in Nation at para. 
82. 
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removed from those matters that are fundamental to the continued existence and vitality of the 

distinctive societies and cultures of First Nations people.  

20. Further, these matters may have effects that extend beyond the internal affairs of Indigenous 

communities and impact individuals that did not participate in the making of the relevant rules or 

laws. These aspects of self-government are also at the periphery of the right, which is about the 

self—namely, the internal matters of an Indigenous community. As an example, an Indigenous 

community may enact legislation that permits on-reserve stores to sell regulated products to the 

general public at an age that may conflict with the minimum legal age set by the province. Such 

a law would impact the residents of the province as a whole. This Court has rejected the notion 

that reserves are enclaves of exclusive federal jurisdiction.23 As noted by the Court in Kitkatla 

Band, “First Nations are not enclaves of federal power in a sea of provincial jurisdiction”.24 

Reserves are not immune from provincial laws that apply generally to residents of a province and 

further the interests of the broader social, political and economic community of the province, 

which includes Aboriginal peoples. To the extent that the exercise of self-government extends 

beyond the internal affairs of Indigenous community and overlaps significantly with provincial 

legislation of general application, it will be far removed from the underlying values of the s. 35 

right. As such, the burden on the province to justify its legislation under the Sparrow test will be 

less onerous. 

21. At a certain point, even matters that have an internal dimension may fall entirely outside the scope 

of the right to self-government under s. 35(1). Manitoba submits that for the purposes of this 

appeal, it is not necessary to decide the full scope of the right to Indigenous self-government 

under s. 35(1). It is clear that the area of child and family services lie at the core of the right of 

self-government and that, as discussed below, regulation of this area by the federal or provincial 

governments will be difficult to justify under the Sparrow test.  

 

 

                                                 
23 Cardinal v. Attorney General of Alberta, [1974] S.C.R. 695 at pp 702-703; R v. Francis, [1988] 1 
S.C.R. 1025 at para. 4; Kitkatla Band v. British Columbia (Minister of Small Business, Tourism and 
Culture), 2002 SCC 31 [Kitkatla Band] at para. 66. 
24 Kitkatla Band at para. 66. 
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C.       Provincial regulation of the exercise of Indigenous self-government in relation to child and              
           family services 
 
22. As indicated above, the jurisprudence from this Court is clear that Aboriginal rights under s. 35(1) 

are subject not only to federal, but also provincial regulation, provided that the justification test 

developed in Sparrow is met. In Tsilhqot’in Nation, this Court rejected the assertion that 

Aboriginal rights fall at the core of federal jurisdiction under s. 91(24) and that provincial 

governments are prohibited from legislating in a way that limits Aboriginal rights.25 The 

provinces can enact legislation that regulates Aboriginal rights under s. 35(1), including the right 

of self-government, provided that the infringement is justified in the broader public interest under 

the Sparrow test.26 The two levels of government are thus equal partners in the process of 

reconciling Aboriginal interests with the broader interests of society as a whole that is the central 

aim of the s. 35(1) framework.  

23. As noted by the Quebec Court of Appeal, reconciliation between Indigenous interests and those 

of the population as a whole, of which Indigenous peoples are a part, necessarily requires 

provincial involvement, particularly in the area of child and family services, which primarily falls 

under provincial jurisdiction.27 The notion that reconciliation can be achieved by the federal 

government acting alone, without the active participation of provincial governments, has been 

rejected by the s. 35(1) framework.28 

24. Where provincial legislation regulates the exercise of Aboriginal rights under s. 35(1), the 

appropriate framework through which to resolve the conflict is the justificatory test developed in 

Sparrow. As noted by this Court in Tsilhqot’in Nation, the s. 35(1) framework is a “complete and 

rational way” of confining provincial legislation affecting Aboriginal rights within constitutional 

bounds.29  

25. Section 35(1) therefore permits the provinces to regulate Indigenous jurisdiction over child and 

family services, but as will be explained, only where the stringent justification requirements are 

met under the s. 35(1) framework. Manitoba submits that the Sparrow test should be adapted to 

                                                 
25 Tsilhqot’in Nation at paras. 133; 140-141. 
26 Tsilhqot’in Nation at para. 139.  
27 Reasons of the QCCA at para. 552.  
28 Reasons of the QCCA at para. 555.  
29 Tsilhqot’in Nation at para. 152.  
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determine how to resolve conflicts between provincial legislation and Indigenous legislation 

implemented pursuant to the right to self-government in relation to child and family services. 

Where provincial law conflicts with Indigenous legislation relating to child and family services, 

this amounts to an infringement of the Aboriginal right of self-government under s. 35(1). Under 

the s. 35(1) framework, the Indigenous law prevails unless the provincial government can 

establish that its own legislation is a justified limit on the right of self-government, such that the 

provincial law must override the Aboriginal law. In other words, a modified paramountcy test 

applies. 

26. The infringement of the right of self-government will be justified and the provincial law will 

prevail where the two-part Sparrow justification test is met.30 First, the provincial law must be in 

furtherance of a compelling and substantial public objective that is consistent with the goal of 

reconciliation underlying s. 35 and that takes into account both Aboriginal interests and the 

interests of society as a whole.31 Second, the provincial law’s interference with the right of self-

government must be consistent with the special fiduciary relationship between the Crown and 

Indigenous peoples.32 This fiduciary relationship requires that the benefit to the public be 

proportionate to the adverse effect on the right of Indigenous self-government.33 Specifically, the 

incursion on the right of self-government must be necessary to achieve the legislative objective 

(rational connection), the provincial law must go no further than necessary to achieve the 

objective (minimal impairment), and the benefits of the objective must not be outweighed by 

adverse effects on the right (balancing of effects).34 As explained by the Court in Tsilhqot’in, this 

justificatory test “permits a principled reconciliation of Aboriginal rights with the interests of all 

Canadians”.35 

27. With respect to the procedural duty to consult, Manitoba submits that this duty is not a relevant 

consideration when determining whether provincial legislation should prevail over conflicting 

Indigenous legislation. As noted by this Court, the contours of the Sparrow justificatory test must 

be defined by the specific legal and factual context of each case.36 In Gladstone, the Court stated 

                                                 
30Sparrow at 1113-1114; Delgamuukw at paras. 161-162. 
31 Tsilhqot’in Nation at paras. 80-84; Delgamuukw at para. 161.  
32 Tsilhqot’in Nation at para. 84; Delgamuukw at para. 162.  
33 Tsilhqot’in Nation at para. 125.  
34 Tsilhqot’in Nation at para. 87.  
35 Tsilhqot’in Nation at para. 125.  
36 Delgamuukw at para. 162; Gladstone at para. 56; R v. Desautel, 2021 SCC 17 [Desautel] at para. 
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where the context varies significantly from that in Sparrow, “it will be necessary to revisit the 

Sparrow test and to adapt the justification test it lays out in order to apply that test to the 

circumstances” of the case.37 Further, the duties that flow from the Crown’s fiduciary relationship 

with Indigenous peoples, such as the duty to consult, vary depending on context.38  

28. Where there is an operational conflict between provincial law and Indigenous law, courts must 

determine which law prevails. The modified Sparrow justificatory test set out above ensures that 

the public benefit furthered by the provincial law is proportionate to the impact on the right of 

self-government. This test includes an assessment of whether the provincial law impairs the 

exercise of the right of self-government no more than is necessary to achieve the compelling and 

substantial objective.  

29. The duty to consult should not have a role in this modified Sparrow justificatory test. Where 

provincial legislation conflicts with Indigenous law implemented pursuant to the right of self-

government, this is a distinct situation from circumstances in which legislation is enacted that 

infringes the discrete exercise of an Aboriginal right under s. 35. Indigenous law that is 

implemented pursuant to the right of self-government may involve a broad exercise of jurisdiction 

over a variety of internal matters pertaining to an Indigenous community. The exercise of the 

right of self-government is potentially much more extensive and wide-ranging than the more 

limited exercises of Aboriginal rights, such as the exercise of a right to fish in Sparrow,39 a treaty 

right to hunt,40 or Aboriginal title to specific lands.41 In addition, several Indigenous governing 

bodies may decide to enact legislation pursuant to the right of self-government that may differ 

from other provincial laws and other Indigenous laws. In Manitoba alone, there are 63 First 

Nations that may choose to exercise their right of self-government through implementing 

Indigenous laws.42 The potential is for 63 different laws. 

                                                 
78; Sparrow at p. 1111. 
37 Gladstone at para. 56; Desautel at para. 78. 
38 Mikisew Cree First Nation v. Canada (Governor General in Council), 2018 SCC 40 [Mikisew] at 

para. 24.  
39 Sparrow at p. 1101. 
40 R v. Badger, [1996] 1 SCR 771 at p. 793. 
41 Tsilhqot’in Nation at para. 67. 
42 Government of Manitoba, Indigenous Organizations in Manitoba (2018) at p. 21.  
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30. Further, this Court recently cautioned in Mikisew that the duty to consult doctrine is ill-suited for 

legislative action.43 Applying the duty to consult during the law-making process would lead to 

significant judicial incursion into the workings of the legislature.44 In Mikisew, Karakatsanis J., 

writing for two other justices, noted that the “duty to consult jurisprudence has developed a 

spectrum of consultation requirements that fit in the context of administrative decision-making 

processes. Directly transposing such executive requirements into the legislative context would be 

an inappropriate constraint on legislatures’ ability to control their own processes”.45 As stated by 

Rowe J., writing for three justices in Mikisew, although good public policy may involve 

consultation of Indigenous peoples prior to enacting legislation, pre-legislative consultation is not 

a constitutional requirement.46 Ultimately, where a court is tasked with determining whether 

conflicting Indigenous law or provincial law should prevail, the modified Sparrow framework 

set out above should apply.  

31. As indicated, where provincial legislation conflicts with Indigenous law regarding child and 

family services, the modified Sparrow test will be a stringent test. The government must show 

that the compelling and substantial objective of the provincial legislation is consistent with the 

goal of reconciliation. Further, the government must also show that this objective is proportionate 

to the interference with the right of Indigenous self-government, which will be significant given 

that child and family services are matters that are central to the cultural security and continuity 

of Indigenous communities and thus lie at the core of the s. 35(1) right. The government is 

required to establish that the legislation is not only minimally impairing of this right, but also that 

the benefits of the legislative objective outweigh the adverse effects on Indigenous self-

government. 

D.        Manitoba may seek to enact limited legislation relating to child and family services to     
ensure child protection and safety 

 

32. As indicated, Manitoba supports Indigenous jurisdiction over child and family services pursuant 

to the right of self-government under s. 35(1) and has striven to make space for this jurisdiction 

                                                 
43 Mikisew at para. 32. A majority of the Court in Mikisew held that the duty to consult does not apply 

to the law-making process. 
44 Mikisew at para. 38.  
45 Mikisew at para. 38.   
46Mikisew at paras. 152; 155.  
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through amendments to The Child and Family Services Act, C.C.S.M. c. C80 that assist in 

transitioning child and family services to Indigenous service providers. 

33. However, Manitoba submits that it is critical for provinces to retain a limited ability to enact 

legislation in furtherance of child protection and safety that prevails over conflicting Indigenous 

legislation where the modified Sparrow justificatory test set out above is met. Manitoba may seek 

to enact legislation in limited areas of child and family services that are critical for child safety 

and protection. Where an Indigenous governing body has made a request to enter into a 

coordination agreement relating to the exercise of legislative authority in regard to child and 

family services under s. 20(2) of the Act, Manitoba would make every effort to reach a 

coordination agreement. Where Manitoba is unable to obtain an agreement, s. 35(1) preserves a 

limited role for the provinces to regulate the exercise of the right of Indigenous self-government 

in relation to child and family services, provided that this regulation can be justified under the 

Sparrow test. 

34. In Manitoba, there are several limited, narrow areas of child and family services that may require 

provincial regulation to ensure the safety of children.  

35. First, Manitoba strongly supports the need for all child welfare providers to disclose basic 

information about children and families receiving services, so that all child and family service 

providers have access to this information on a single electronic system. The sharing of this 

information permits all child and family service providers to have a full understanding of a child’s 

history, background and current situation, which is crucial for detecting indicators of abuse or 

exploitation. For example, if a family moves to another region of the province and a child and 

family service provider investigates an allegation of abuse, the service provider will need to have 

access to basic information about the child and family to investigate further. As indicated, 11 

Indigenous governing bodies in Manitoba have provided notice of their intention to exercise 

legislative authority or have requested to enter into a coordination agreement under the Act. The 

fact that at least 11 different Indigenous governing bodies in Manitoba intend to assume 

jurisdiction over child and family services indicates the need for a comprehensive database that 

includes information about all children and families receiving services across Manitoba. 

36. Children and families in the child welfare system in Manitoba have suffered in the past from gaps 

in information resulting from the mobility of families in the province and the failure of service 
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providers to share and access critical information concerning the particular situation of a family 

or child. The inquiry into the death of Phoenix Sinclair, an Aboriginal child who was murdered 

when she was five years old in 2005, found that the protection of children in Manitoba requires 

a comprehensive information management system that contains up-to-date information about all 

children and families receiving protection services.47 The report authored by the Commissioner 

of the inquiry, the Honourable Ted Hughes, states as follows: 

Information management is critical to a child welfare’s system’s ability to 
keep children safe. A reliable, robust and accessible database is 
indispensable. With turnover in social workers and mobility of families, 
there is no other way to record, track and retrieve essential information 
about children and families.48 

37. The report recommended that all agencies be required to use the same comprehensive information 

management system, given that “families are mobile and unless all agencies are using the same 

information system, there may be gaps in information that can leave children vulnerable”.49 As 

the Commissioner stated, “all agencies require immediate access to all available information, if 

children are to be protected”.50 In the case of Phoenix Sinclair, service providers failed to gain 

access to necessary information about the child’s family situation that could have prompted 

intervention.51  

38. Other reports on the child welfare system in Manitoba that followed the Phoenix Sinclair inquiry 

have also emphasized the need for coordination and information sharing among service providers 

to prevent jurisdictional “siloing” and gaps in critical information about children and families.52 

                                                 
47 The Hon. Ted Hughes, Commissioner, The Legacy of Phoenix Sinclair: Achieving the Best for All 
Our Children. Volume 2 (December 2013) at pp. 388-389.  
48 The Hon. Ted Hughes, Commissioner, The Legacy of Phoenix Sinclair: Achieving the Best for All 
Our Children. Volume 2 (December 2013) at p. 385.  
49 The Hon. Ted Hughes, Commissioner, The Legacy of Phoenix Sinclair: Achieving the Best for All 
Our Children. Volume 2 (December 2013) at p. 389.   
50 The Hon. Ted Hughes, Commissioner, The Legacy of Phoenix Sinclair: Achieving the Best for All 
Our Children. Volume 2 (December 2013) at p. 389.  
51 The Hon. Ted Hughes, Commissioner, The Legacy of Phoenix Sinclair: Achieving the Best for All 
Our Children. Volume 2 (December 2013) at p. 388. See also pp. 162; 165; 193; 202; 229; 235-236; 
239.  
52 Manitoba Advocate for Children and Youth, A Place Where It Feels Like Home: The Story of Tina 
Fontaine (March 2019) at pp. 81-83; Manitoba Advocate for Children and Youth: Documenting the 
Decline: The Dangerous Space Between Good Intentions and Meaningful Interventions (October 2018) 
at pp. 47-49. 
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For example, a report by Manitoba’s Advocate for Children and Youth on the death of Tina 

Fontaine, a 15 year old from Sagkeeng First Nation who died in Winnipeg in 2014, found that 

indicators that Tina Fontaine was at the risk of sexual exploitation were not shared among the 

multiple CFS agencies involved in her care.53   

39. Second, it is also essential that all service providers disclose basic information concerning adults 

who have been found to have abused children, so that the province can maintain its Child Abuse 

Registry. This information can be accessed by employers, volunteer organizations and service 

providers to assist in protecting children. The province may seek to require all service providers 

to disclose this information. 

40. Third, a centralized, coordinated process is required for children who are apprehended by 

Indigenous service providers, but who are not members of the particular Indigenous group. Under 

Manitoba’s child and family services legislation, Indigenous service providers can apprehend any 

child in need of protection. However, if an Indigenous service provider apprehends a child who 

is not a member of the Indigenous group, a coordinated process is required in order to ensure that 

the child is placed with the correct Indigenous governing body, or if the child is non-Indigenous, 

with others. 

41. Further, court or other adjudicative processes are required for the determination of certain 

disputes relating to Indigenous child and family services under the Act. The Act provides that 

where two Indigenous laws relating to child and family services conflict, the law pertaining to 

the Indigenous group, community, or people with which the child has “stronger ties” prevails to 

the extent of the conflict or inconsistency.54 In addition, pursuant to s. 23 of the Act, an Indigenous 

law will not apply in relation to an Indigenous child if it would be contrary to the best interests 

of the child. A single, unified procedure for adjudicating these disputes is required. 

42. Finally, it is important that the adjudication of a dispute relating to the placement of a child who 

has both Indigenous and non-Indigenous parents allows for the participation of the non-

Indigenous parent. Where an Indigenous service provider apprehends a child whose parent is a 

member of the Indigenous group, but whose other parent is non-Indigenous, that parent has a 

                                                 
53 Manitoba Advocate for Children and Youth, A Place Where It Feels Like Home: The Story of Tina 
Fontaine (March 2019) at pp. 81-83; 92-94. 
54 S. 24(1).   
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right to a fundamentally just process to resolve the dispute regarding the child’s placement and 

care. Parents are constitutionally entitled to a fair hearing when the state seeks to obtain custody 

of their children.55 It may be necessary for the province to provide for such a mechanism that 

differs from what is set out in the Indigenous law. 

43. When an Indigenous governing body attempts to enter into a coordination agreement and enacts 

legislation in relation to child and family services, sections 21 and 22(3) of the Act specify that 

this legislation has the “force of law as federal law” and prevails over conflicting provincial laws 

to the extent of the inconsistency. The result of these provisions is that as long as the Indigenous 

governing body has engaged in reasonable efforts to enter into a coordination agreement, 

legislation enacted by Manitoba in the very limited areas above for reasons of child protection 

and safety would not be operative if it conflicted with Indigenous law.56 The Indigenous law 

would prevail, regardless of whether Manitoba’s legislation meets the Sparrow justification test.  

44. As explained below, Manitoba submits that ss. 21 and 22(3) of the Act that render the Indigenous 

law paramount to provincial legislation in the event of a conflict are unconstitutional. 

E.       Sections 21 and 22(3) of the Act alter the basic constitutional architecture and are ultra  
           vires  
 

45. As discussed, s. 35 preserves constitutional space for Indigenous people to be Indigenous within 

a shared Canadian sovereignty. Its central purpose is to reconcile Aboriginal interests with those 

of the broader society, of which Aboriginal people are a part. As with the federal and provincial 

governments, Aboriginal governments operate within a sphere of sovereignty defined by the 

Constitution. As this Court stated in Senate Reference,  

…the Constitution should be viewed as having an “internal architecture” 
or “basic constitutional structure”… The notion of architecture expresses 
the principle that “[t]he individual elements are linked to others, and must 

                                                 
55 New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 S.C.R. 46 at para. 
55.   
 
56 Under s. 20(3) of the Act, sections 21 and 22 apply only where the Indigenous governing group has 

entered into a coordination agreement, or has not entered into a coordination agreement but has 

made reasonable efforts to do so during the period of one year after the day on which the request is 

made. 
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be interpreted by reference to the structure of the Constitution as a whole”: 
Secession Reference, at para. 50 … In other words, the Constitution must 
be interpreted with a view to discerning the structure of government that it 
seeks to implement.57  

46. The exercise of Aboriginal rights under s. 35(1), including the right of self-government, must be 

coordinated and reconciled with the powers of the federal and provincial governments under s. 

91 and s. 92. Rights under section 35(1) are not absolute and are subject to regulation by both the 

federal and provincial governments where the Sparrow justification test is met.  

47. Although the provinces can restrict the exercise of Aboriginal rights under s. 35, sections 21 and 

22(3) of the Act remove the ability of the provinces to limit Indigenous laws relating to child and 

family services that are implemented pursuant to s. 35. Sections 21 and 22(3) render Indigenous 

laws relating to child and family services paramount to conflicting provincial legislation, even if 

the provincial legislation meets the Sparrow justificatory test. In doing so, these provisions 

enlarge the authority of the Aboriginal right to self-government in relation to child and family 

services under s. 35(1), and significantly diminish the legislative authority of provincial 

governments under s. 92. The effect of these statutory provisions is to amend s. 35(1) and the 

basic constitutional architecture. This cannot be constitutional. 

48. The Attorney General of Canada (“Canada”) argues that sections 21 and 22(3) in the Act are intra 

vires on the basis that they incorporate by reference Indigenous laws enacted through the exercise 

of the right of self-government under s. 35. Canada relies on this Court’s decision in Coughlin, 

which held that Parliament could incorporate by reference provincial legislation respecting the 

licensing of intra-provincial transportation in order to regulate extra-provincial transportation.58  

49. Manitoba disagrees that sections 21 and 22(3) constitute valid incorporation by reference. 

Parliament cannot by simple statute alter the basic constitutional structure by removing the 

provinces’ ability to limit the Aboriginal right of self-government under s. 35(1). Pursuant to the 

s. 35(1) framework, provincial governments can infringe exercises of Aboriginal rights, provided 

that the Sparrow justification test is met. This Court has recognized that the limitation of 

Aboriginal rights, where justified, is in fact an integral part of the reconciliation that is the central 

                                                 
57 Reference re Senate Reform, 2014 SCC 32 at para. 26. 
58 Coughlin v. Ontario Highway Transport Board et al., [1968] S.C.R. 569 [Coughlin] at p. 575.  
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aim of s. 35.59 The effect of sections 21 and 22(3) in the Act is to expand the scope of the right 

of Indigenous self-government under s. 35 and diminish the province’s constitutional authority, 

completely altering the s. 35 framework and undermining the objective of reconciliation. 

Manitoba submits that incorporation by reference does not permit one level of government to 

alter the constitutional authority of another level of government. Parliament cannot use the 

statutory mechanism of incorporation by reference to amend the s. 35(1) framework under the 

Constitution. In other words, Parliament cannot do indirectly what it is prohibited from doing 

directly.  

50. Sections 21 and 22(3) of the Act are distinguishable from the legislative provisions at issue in 

Coughlin. In that case, Parliament merely “borrowed” provincial laws pertaining to the licensing 

of intra-provincial transportation and applied them to the regulation of extra-provincial 

transportation. Parliament did not alter the constitutional authority of another level of 

government. By contrast, as discussed, sections 21 and 22(3) of the Act expand the scope of the 

Aboriginal right to self-government under s. 35 and limit the ability of the provinces to regulate 

this right. Independent of the Act, Indigenous laws relating to child and family services that are 

implemented pursuant to the Aboriginal right of self-government would not be operative under 

the s. 35(1) framework to the extent of their inconsistency with provincial legislation, provided 

the requirements of the Sparrow test are met. The provincial law would override the Indigenous 

laws to the extent of the conflict. The result of sections 21 and 22(3) in the Act is to 

unconstitutionally expand the right to Indigenous self-government in relation to child and family 

services under s. 35(1) and render it absolute in relation to provincial laws.  

51. Sections 21 and 22(3) also significantly diminish provincial jurisdiction over child and family 

services under s. 92. The restricted legislation outlined above that Manitoba may seek to introduce 

in furtherance of the protection and safety of children would not be operative to the extent of its 

conflict with Indigenous laws. 

52. In addition, the provinces would be unable to override Indigenous laws relating to child and 

family services that have an impact on individuals who did not participate in the making of these 

laws, such as non-Indigenous parents. For example, if a child with an Indigenous parent and a 

non-Indigenous parent is apprehended under an Indigenous law, the parent who is not a member 

                                                 
59 Gladstone at para. 73.  
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of that community may be bound and adversely affected by a law that they had no role in enacting. 

Where the right to self-government under s. 35(1) has adverse effects on those who did not 

participate in the making of the laws, the Province must be able to regulate this exercise of self-

government to advance the broader interests of society. This is the objective of reconciliation that 

is the central premise of s. 35(1). It should be recalled that the unwritten constitutional principle 

of democracy recognizes that individuals must have the opportunity to participate in the making 

of laws that affect them.  

53. In significantly narrowing provincial regulation of the exercise of the right of self-government in 

relation to child and family services under s. 35(1), the Act undermines the process of 

reconciliation of Aboriginal interests with the broader interests of society, of which Aboriginal 

people are a part. The provinces generally provide and administer child and family services in 

Canada, and have the necessary expertise and resources in this area. Yet, under the Act, the 

provinces are limited in their ability to coordinate and reconcile the exercise of Indigenous self-

government in relation to child and family services with the interests of the population as a whole.   

54. Ultimately, sections 21 and 22(3) of the Act have the effect of amending the s. 35(1) framework 

and the basic architecture of the Constitution. As such, these provisions are ultra vires. 

55. It should be noted that a finding that sections 21 and 22(3) of the Act are constitutional could 

have consequences that extend far beyond the child and family services context. In future, 

Parliament may decide to incorporate by reference any Indigenous legislation enacted pursuant 

to a s. 35(1) right, which would then prevail over provincial legislation. This would significantly 

diminish provincial regulation of Aboriginal rights under s. 35(1), and allow Parliament to 

significantly narrow provincial powers under s. 92. 

F.         Conclusion 

56. Manitoba acknowledges that Indigenous peoples have an Aboriginal right to self-government that 

is recognized and protected by s. 35(1). However, Aboriginal rights under s. 35(1), including the 

right of self-government, are not absolute. Provinces can regulate the exercise of these rights, 

provided that this regulation is justified under the Sparrow test.  

57. Where provincial law conflicts with Indigenous legislation relating to child and family services, 

a modified Sparrow justification analysis should apply. The Indigenous law prevails unless the 
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provincial government can establish that its own legislation is a justified limit on the right of self-

government, such that the provincial law overrides the Indigenous law.  

 This modified Sparrow test consists of two parts: the province must show that: (1) the 

provincial law is in furtherance of a compelling and substantial objective that is consistent 

with the goal of reconciliation underlying s. 35 and (2) that the benefit to the public is 

proportionate to the adverse effect on the right of Indigenous self-government. 

Specifically, the incursion on the right of self-government must be necessary to achieve 

the legislative objective, the provincial law must go no further than necessary to achieve 

the objective, and the benefits of the objective must not be outweighed by adverse effects 

on the right. The procedural duty to consult, although good public policy, is not a 

constitutional requirement in this context. 

 Under this modified Sparrow test, it will be difficult for the government to justify the 

regulation of matters that are internal to Indigenous communities and are integral to their 

unique cultures, identities, traditions, languages or institutions. The adverse effects on 

the right of self-government will be significant with respect to internal matters that lie at 

the core of the right. 

 Conversely, it will be easier for the government to justify the regulation of aspects of self-

government that are not central or integral to the distinctive cultures, societies or 

languages of Indigenous peoples, and thus are at the periphery of the right of self-

government. These aspects relate more to the broader social, political and economic 

community of a province or Canada as a whole.   

58. The ability of the provinces to justify limitations on Aboriginal rights is a key component of the 

s. 35(1) framework, which has the central aim of reconciling the exercise of Aboriginal rights 

with the interests of the population as a whole (of which Indigenous peoples are a part). Sections 

21 and 22(3) of the Act, however, have the effect of making Indigenous laws relating to child and 

family services absolute in relation to provincial laws. In doing so, these provisions alter the s. 

35(1) framework and the basic constitutional architecture, and are ultra vires.   

PART IV – COSTS 

59. Manitoba does not seeks costs and requests that no order of costs be made against it. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st day of October, 2022. 

  

      for: 

  Heather S. Leonoff, K.C. 
Kathryn Hart 
 
Counsel for the Intervener, Attorney General 
of Manitoba 
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